Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


/ 


/ 


-^^  ^. 


^i>A. 


</^M^    t3 


.^- 


Cw  .U.K. 
X530 


THE 


SALE    OF    GOODS 


AVTt 


COMMERCIAL    AGENCY. 


THE     LAW 


RELATING   TO   THE 


SALE    OF    GOODS 


AKD 


COMMEECIAL    AGENCY. 


BT 


ROBERT    CAMPBELL,    M.A., 

OP  UNOOLK'8  IITK,   BARRIBTER-AT-LAW  ;  ADVOCATE  OF  THR  800TOR   BAB  ; 
AHD     LATB     rSLLOW     OF    TBIKITT     HALL,    CAMBRIDGE; 

AUTHOB  OF  "the  LAW  OF  NETiLlGENCE,"   ETC. 


;'.  DECIF8I  • 

LONDON : 

STEVENS    &    HAYNES, 

BELL  YARD,  TEMPLE  BAR. 

1881. 


LONDON: 
BRADBURY,   AQNEW,   &    CO.,    PRIKTBR5,    WBITXFRIARS. 


PREFACE. 


The  following  pages  treat  of  the  law  relating  to  the 
Sale  of  Goods  and  a  portion  of  the  law  relating  to 
Agency. 

In  regard  to  the  portion  of  the  work  relating  to  the 
Sale  of  Goods,  I  must  acknowledge  my  great  obligations 
to  the  existing  works  of  Mr.  (now  Lord)  Blackburn,  and 
Mr.  Benjamin.  I  have  used  them  as  guides  and  con- 
sulted them  on  every  point;  but  in  all  cases  have 
formed  an  independent  judgment  as  to  the  principles  to 
be  gathered  from  the  common  sources. 

The  scope  of  the  work,  so  far  as  relates  to  the  Sale 
of  Goods,  requires  no  remark  except  that  it  is  extended 
to  topics  indirectly  related  to  Sale,  in  the  endeavour 
to  deal  completely  with  the  whole  subject  of  title  to 
the  property  in  goods. 

In  regard  to  Agency,  the  scope  of  the  work  has  been 
determined  first  by  the  object  of  supplementing  the 
former  part  by  matter  belonging  to  the  law  of  Agency 
which  also  more  or  less  directly  relates  to  the  Sale  of 
Goods,  and  secondly^  by  selecting  out  of  the  large  field 
of  Agency,  those  topics  which  most  frequently  require  to 
be  dealt  with  by  men  of  business  and  lawyers  engaged  iu 
our  great  commercial  centres. 


VI  PREFACE. 

The  law  treated  of  is  that  adminiatered  by  English 
Courts,  and  illustrations  from  other  sources  have  been 
employed  sparingly.  The  point  of  view  is  in  fact  that 
of  an  English  lawyer.  "For  we  use"  (to  paraphrase 
the  words  of  the  Athenian  Statesman)  **  a  system  not 
emulous  of  the  laws  of  our  neighbours ;  but  ourselves 
being  an  example  to  others  rather  than  imitating 
them." 

R.  CAMPBELL 

13,  Old  Squarb,  Livcolit's  Ivir, 
Oeiober,  1881. 
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ON   THE 


SALE    OF    GOODS 


PART   I. 

LIMITS    OP    THE    SUBJECT. 


I  PROPOSE  to  treat  of  the  sale  of  goods,  and  in  the  first  place        Paet  I. 
I  must  define —  ^ r-^ 


Sect  I. — What  is  meant  by  sale. 

Sect  II. — What  is  meant  by  goods  when  we  speak  of  "  the 

sale  of  goods.'* 

SECTION  L— WHAT  IS  MEANT  BY  SALE. 

Sale,  according  to  the  Civil  Law  in  the  time  of  Justinian,  and  Rale  according 

'  °  ^  to  the  Civil  Law. 

according  to  the  modem  systems  of  law  which  avowedly  adopt 
the  principles  of  the  Civil  Law,  is  considered  as  a  contract 
between  the  owner  of  a  thing  and  another  person  whereby  the 
parties  consent  to  the  transfer  of  property  in  the  thing  from  the 
one  to  the  other,  and  the  payment  by  the  latter  to  the  former 
of  a  certain  sum  of  money  (price). 

In  English  law  sale,  considered  as  a  contract,  differs  from  the  English  law : 

*'yaIiio"  iDstead 

above  definition  in  this,  that  the  obligation  contracted  by  the  of  "price." 
second  party  is  not  necessarily  payment  of  a  certain  sum  of 
money,  but  may  consist  of  the  render  of  value  of  any  descrip- 
tion. The  time  and  manner  of  the  transfer  of  the  property,  as 
well  as  of  the  render  of  value,  may  also  be  specified  and  made 
terms  of  the  contract 

B 


SALE  OF  GOODS. 


Fabt  L 

Sale  in  Engliah 
law  is  Bome- 
times  not  only  a 
contract  bnt  also 
a  conyeyance. 


Sale  executed 
(bargain  and 
sale)  and 
executory. 


In  English  law  sale  is  sometimes  viewed  not  only  as  a  con- 
tract, but  as  a  conveyance  of  property.  Where  the  sale  is  of 
specific  goods  and  the  intention  is  that  the  property  shall  be 
immediately  transfeiTed,  the  transfer  is  deemed  in  law  to  be 
actually  made,  and  the  change  of  possession  {traditio)  which 
by  the  Civil  Law  (Justinian,  Inst.  III.  23,  §  3)  was  deemed 
necessary  to  transfer  the  property,  is  for  that  purpose  dispensed 
with.  Where  the  value  to  be  rendered  consists  of  money,  it  is, 
generally  speaking,  also  necessary,  in  order  that  the  sale  may 
operate  as  a  conveyance,  that  nothing  remains  to  be  done  to 
the  goods  for  ascertaining  the  price  :  e.g,,  if  the  price  depend 
upon  weight  or  number,  the  goods  must  have  been  weighed  or 
counted.  This  seems  to  be  a  trace  of  the  Civil  Law  principle 
that  a  certain  price  was  necessary  to  constitute  the  contmct. 

As  the  contract  itself  has  thus,  under  certain  conditions,  the 
eflfect  of  a  conveyance,  the  following  terms  have  been  adopted 
by  way  of  distinction  : — 

When  the  transfer  of  property  is  completed  uno  ictu  with 
the  contract  itself,  the  contract  is  said  to  be  eocecuted,  and 
the  transaction  is,  in  the  technical  language  of  English  law, 
called  a  bargain  a'iid  sale.  When  the  transfer  is  not  so 
completed,  and  it  is  meant  that  there  has  been  no  con- 
veyance but  only  a  contract,  the  sale  or  contract  is  said  to 
be  executory. 

It  will  be  seen  above,  that  by  the  Civil  Law  the  contract 
was  perfected  by  consent.  This  is  also  the  case  by  the  Common 
Law  of  England,  but  by  statute,  further  criteria  have,  in  a 
very  large  class  of  cases,  been  rendered  necessary.  These  will 
be  considered,  with  reference  to  the  sale  of  goods,  in  the  part 
of  this  work  relating  to  the  17th  section  of  the  Statute  of 
Frauds. 


Definition  o!  Sale,  Considered  as  a  contract^  may  be  defined,  agreeably  to 

tale  according  to    -n      i-  i    i 

English  law.        English  law,  as 

An  agreement  Tnade  between  a  person  having  power  to 
dispose  of  the  property  in  a  thing  {who  is  called  the  seller) 
and  another  person  {called  tJte  buyer)  with  the  joint  intention, 
expressed  as  by  law  required,  that  the  property  in  the  thing 
shall,  at  such  time  and  in  such  a  manner  as  is  then  specified, 


GOODS  DEFINED. 


be  transferred  to  the  buyer  in  consideration  of  value  to  be        ^^^\  ^' 
rendered  by  the  buyer,  and  vice  versft.  ^^ ' — 


SECTION  XL— WHAT  ARE  "GOODS"  CONSIDERED  AS  THE  OBJECTS 

OF  SALE. 

The  objects  of  the  contract  of  sale  are  either  things  properly  Objects  of  sale : 
so   coiled,  i.e,,  tangible  things,  more  accurately  defined  by  orta^ble   '* 
Austin  as  "  such  permanent  objects  not  being  persons  as  are  *^^  '*" 
sensible  or  perceptible  by  the  senses ; "  or  they  may  be  things 
intangible — the  res  incorporaUs  of  the  Roman  Law ;  including  MetiruorporaUs. 
the  rights  known  to  English  law  under  the  technical  names, 
"estates   and   terms  in  land,"    "incorporeal    hereditaments,*'  Examples  of  the 
"choses  in  action,"  "shares"  (in  a  railway  or  joint-stock  com- 
pany), "  stock  "  (in  the  public  funds),  "  copyright,"  "  patent, " 
"goodwill;"  and  generally  all  rights  other  than  the  right  of 
property  in  a  tangible  thing.     In  the  case  of  things  properly  so 
caMed,  sale  contemplates,  as  I  have  said,  the  transfer  of  property 
in  the  thing :  in  the  case  of  things  intangible  it  would  be  more 
correct  to  say  that  sale  contemplates  the  transfer  of  the  thing 
(i.«.,  right)  itself. 

In  treating  of  things  as  the  objects  of  sale,  I  shall  confine  This  treatwe 

t*.   .       1       /»         .  1  •  1  n    1  confined,  in  the 

myself,  m  the  first  instance,  to  tbmgs  properly  so  called,  ac-  first  instance,  to 
cording  to  Austin's  definition,  with  the  exception  of  cunent  ^i^dingffl* 
money  and  land.  ^^  ^^p^  * 

Of  res  incorpoi^ales  1  lay  aside — as  proper  subjects  of  mercan- 
tile law,  but  not  within  my  present  scope — cltoses  in  action, 
shares,  copyright,  patent,  and  goodwill. 

I  lay  aside  altogether,  as  not  the  proper  concern  of  this 
treatise,  land,  estates  and  terms  in  land,  incorporeal  here- 
ditaments,  and  the  documents  of  title  relating  to  them.  These 
are  not  the  direct  or  immediate  objects  of  commerce  in  the 
ordinary  sense  of  the  word,  but  are  indirectly  related  to  com- 
mercial business,  first,  by  providing  the  site  and  buildings 
where  business  is  carried  on ;  secondly,  by  supplying  a  basis  of 
credit;  and  thirdly,  as  property  available,  on  the  failure  of 
solvency  and  credit,  to  be  sold  for  the  benefit  of  the  creditors. 
The  sale  of  the  various  rights  in  land  is  complicated  by  so  many 
peculiarities  as  to  be  properly  the  subject  of  a  separate  treatise, 
and  tipon  this  subject  I  refer  generally  to  the  exhaustive  and 
recently  edited  works  of  Mr.  Dart  on  Vendors  and  Purchasei's, 

B  2 
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PiRT  I.       and  of  Mr.  Justice  Fry  and  Mr.  W.  D.  Rawlins  on  Specific 

^^■^ — r^ Performance. 

I,  further,  lay  aside  current  money,  because,  where  an  element 
in  sale,  it  constitutes,  according  to  ordinary  language,  not  the 
thing  sold,  but  the  equivalent  or  price  for  which  the  thing,  the 
object  of  the  contract,  is  sold. 

That  is  to  say,  The  remaining  objects  are  ships,  and  tangible  things  other 

^***^*^  than  land  and  ships.     This  residue  of  things  I  designate  in  this 

treatise  by  the  name  of  *'  goods."  I  exclude  ships,  ^rs^,  because 
it  would  not  be  in  accordance  with  established  language  to 
include  them  in  the  term  goods ;  secondly,  because,  with  regard 
to  the  transfer  of  property  in  them  and  otherwise,  they  are  the 
subject  of  special  statutory  enactments ;  and  thirdly,  because 
much  that  is  said  regarding  goods  {e.g,,  as  to  trarmtus,  ware- 
housing, &c.)  is,  from  the  nature  of  the  case,  inapplicable  to 
ships,  and  vice  versd;  and  it  is  therefore  inevitable  that  I 
should,  in  the  sequel,  confine  myself  to  merely  occasional  and 
incidental  mention  of  ships,  referring  the  reader  for  the  law 
regarding  them  to  the  special  treatises  on  the  subject. 

This  restricted  use  of  the  word  "goods"  agrees  with  the 
ordinary  commercial  application  of  the  term  ;  and  the  exclusion 
of  res  incorporalea  from  the  category  of  goods  agrees  also  with 
the  meaning  judicially  assigned  to  the  term  as  employed  in 
the  Stamp  Acts  and  in  the  Statute  of  Frauds  (see  p.  22,  post). 
It  must  be  remembered,  however,  that  "goods,"  as  the  word  is 
used  in  relation  to  probate  and  administration,  and  the  words 
"goods  and  chattels,"  as  used  in  a  variety  of  legal  relations, 
have  a  wider  application,  including  a  variety  of  res  incorporales. 
For  example,  the  price  of  railway  shares  may  be  recovered  in 
an  action  for  "goods  and  chattels  sold  and  delivered  "  {Lawton 
V.  Hickman,  9  Q.  B.  oG3)  ;  shares  in  a  joint-stock  company 
(where  the  legal  title  is  capable  of  transfer)  are  "goods  and 
chattels"  within  the  reputed  ownership  clause  of  the  Bank- 
ruptcy Acts,  and  are  not  within  the  exception  described  by  the 
words  "  choses  in  action  "  {Re  Jackson,  Ex  parte  Union  Bank 
of  Manchestei\  L.  R  12  Eq.  354) ;  and  the  words  "  goods  and 
chattels  "  in  a  writ  of  Ji.  fa.,  as  describing  the  property  which 
the  sheriff  is  to  take  in  execution,  not  only  include  chattels 
real,  but  are  extended  by  statute  (1  &  2  Yict  c  110)  to  include 
money  and  various  res  incorporalea. 


GOODS  DISTINGUISHED  FROM  LAND. 


To  complete  the  definition  of  "goods"  it  remains  for  me  to        ^-^^^  I- 
show,  in  some  detail,  how  goods  are  distinguished  from  land. 


The  distinction  is  often  attended  with  difficulty,  owing  to  the  distinguished 
rules  of  law  by  which  that  which  primarily  is  regarded  as  a  ^™  ^^• 
chattel  may,  under  circumstances  not  materially  affecting  its 
physical  identity,  become  land,  and  vice  versd. 

I   shall   consider  under  what  circumstances  a  chattel,  or  And  how  become 
"  goods,"  in  the  sense  above  laid  down,  may  become  according 
to  English  law  part  of  the  land. 

The  general  rule  has  been  expressed  by  the  maxim  "  quod  General  maxim  : 
plantatur  solo,  solo  cedit "  (Lee  v.  Risdon,  7  Taunt.  191).  ffj^^^iT 

In  applying  this  maxim  the  broad  features  of  the  criteria 
are  easy  to  understand.  A  house  or  other  building  substantially 
erected  and  firmly  fixed  to  foundations  let  into  the  ground  (in- 
cluding the  materials  of  which  it  consists,  and  which  before 
their  incorporation  into  the  building  were  chattels)  is  un- 
doubtedly, in  law,  deemed  part  of  the  land. 

But  there  are  other  cases,  in  which  a  chattel  becomes  either  Various  modes  in 
physically  connected,  or  in  its  use  a^ociated,  with  objects  sub-  may^become  pLt 
stantially  and  permanently  attached  to  the  soil,  so  as  itself  to  °^  ^^^  ^^ 
lose  the  character  of  a  chattel,  and  to  become  in  law  part  of  the 
land.    These  cases  I  proceed  to  state  and  exemplify. 

A  chattel  becomes,  in  law,  part  of  the  land : — 

(a)  Wlien  fixed  in  a  pei^manent  manner  to  land  or  a  («)  By  being 
hxiilding ;  {that  is  to  say)  so  as  not  to  be  capable  of  being  re-  mauent  mimner. 
moved  without  damage  to  the  land  or  building  to  which  it  is 
attached ;  or  where  the  chattel  and  structure  of  the  building 
have  been  so  adapted,  that  on  the  removal  of  the  chatteh  the 
adjacent  parts  of  the  structure  become  inconvenient,  dis- 
figured, or  objectless. 

Of  chattels  in  this  predicament  I  give  the  following  in- 
stances : — 

1.  A  fixed  steam-engine  with  its  boilers  and  shafting  {Climie 
V.  Wood,  L.  R  3  Ex.  257,  4  Ex.  328 ;  Longbottom  v.  Berry, 
L.  R  5  Q.  B.  123). 

2.  Looms    of  the  following  description : — Each    loom  was 
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about  7  feet  long  by  3  feet  wide,  and  from  3  to  4  feet  high ; 
and  weighed  about  7  or  8  hundredweight.  Holes  were  drilled 
through  the  iron  feet  of  the  looms,  and  nails  were  driven 
through  these  holes  into  wooden  plugs  which  were  themselves 
tightly  driven  into  holes  in  the  stone  flooring  of  the  rooms  in  the 
mill  This  was  done  to  keep  the  looms  steady,  and  in  a  true 
direction  perpendicular  to  the  line  of  shafting.  The  looms  could 
not  be  removed  without  drawing  the  nails  {Holland  v.  Hodgson^ 
L.  R.  7  C.  P.  328;  compare  cases  there  cited,  and  Boyd  v. 
Shoi^ock,  L.  R  5  Eq.  72). 

3.  Pictured  tapestry  and  mirrors  fixed  to  the  walls  of  a  house 
by  screws  or  otherwise  in  such  a  way  that  they  could  not  be 
removed  without  leaving  the  wall  disfigured,  although  the  dis- 
figured parts  could  easily  be  brought  to  the  same  condition  as 
the  rest  of  the  wall.  {D'Eyncourt  v.  Gregory,^  L.  R.  3  Eq. 
282).  Pictures  and  glasses  put  up  in  lieu  of  wainscot  {Cave  v. 
Cave,  2  Vern.  508). 

4.  Weighing  machines  deposited  in  holes  dug  in  the  earth 
and  lined  with  brickwork,  so  that  the  weighing  plate  was  level 
with  the  surface  of  the  ground,  but  the  machines  being  not 
fixed  to  the  brickwork.  {Ex  paHe  Astbury,  <Sbc.,  L.  R.  4  Ch. 
630.) 


(&)  Or  in  a  quasi- 
permanent 
manner. 


(6)  When  fixed  or  set  in  what  has  been  called  a  quasi  per- 
Tnanent  mamfier,  tluxt  is  to  say,  where  the  manner  of  affixing 
only  fails  to  bring  tlte  case  vnthin  the  last  category  by  reason 
of  some  contrivance  which  obviates  or  renders  infinitesimal  the 
damage  which  would  otherwise  be  sustained  by  removal. 

Of  this  principle  the  following  machines,  as  described  in  the 
case  of  Longbottom  v.  Berry  (L.  R.  5  Q.  B.  126)  will  furnish  an 
illustration. 

A  shake-willey  is  a  machine  employed  on  the  premises  of  a 


*  In  lyEyncouH  v.  Gregory ,  which 
was  a  case  between  tenant  for  life 
and  remainderman,  a  distinction 
was  made  between  those  pictures, 
&c.,  -which  had  been  made  part  of 
the  ornamental  design  of  the  wall, 
and  those  which  although  fixed 
with  screws,  &c.|  were  not  part  of 


such  ornamental  design.  Had  the 
case  been  simply  between  heir  and 
executor,  or  between  mortgagee  of 
the  freehold  and  the  mortgagor's 
assignee  of  chattels,  probably  even 
the  latter  class  would  have  been 
considered  part  of  the  freehold 
uuder  the  principle  {h)  ^ezt  stated. 
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doth  manufactarer  for  detaching  the  different  fibres  of  wool        ^t*'^^* 
and  then  mixing  or  blending  the  same  together  before  the  wool  ^— — * — 
is  carried  to  a  machine  called  "  the  tenter-hook  willey."    The 
shake-willey  stands  about  six  feet  high,  is  about  six  feet  broad 
and  six  feet  long,  and  weighs  about  fifteen  hundredweight  or 
thereabouts. 

One  of  the  shake-willeys  in  question  in  the  case  was  attached 
to  the  fabric  of  the  miU  in  the  following  way :  A  hole  having 
been  drilled  in  the  flags  forming  the  floor  of  the  mill,  a  bolt 
with  a  screw  at  the  top  thereof  was  inserted  and  fastened  in 
the  hole  by  means  of  melted  lead,  so  as  to  leave  the  top  of  the 
bolt  standing  from  one  to  three  inches  above  the  flags.  In  the 
feet  or  framework  of  the  machine  are  holes  large  enough  to 
admit  of  the  bolt  passing  through  it.  When  the  machine  was 
to  be  fixed  in  its  place,  it  was  lifted  up  and  placed  on  the  floor 
of  the  mill  in  such  a  way  that  the  bolt  should  pass  through  the 
holes  in  the  feet  or  framework  thereof,  and  a  nut  was  then 
screwed  on  to  the  top  of  the  bolt,  and  the  machine  was  thereby 
made  firm  and  prevented  oscillating  or  being  moved  from  its 
place  when  in  use.  The  other  shake-willey  was  attached  to 
the  floor  of  the  mill  as  follows  :  Holes  were  drilled  in  the  flags 
forming  the  floor  of  the  mill,  and  the  ;iiachine  was  placed  on 
the  floor  so  that  certain  holes  in  the  framework,  which  are 
made  for  that  purpose,  were  placed  over  the  holes  drilled  in 
the  flags,  wooden  pegs  or  wedges  were  then  driven  through  the 
holes  in  the  fmmework  of  the  machine  into  the  holes  in  the 
floor,  until  the  pegs  or  wedges  were  firmly  fixed,  and  still 
further  to  fix  the  machine,  a  nail  or  iron  spike  was  driven  into 
each  such  peg  or  wedge  to  cause  it  to  expand  and  hold  the 
more  firmly.  The  machine  could  not  be  moved  without  pulling 
out  or  breaking,  or  damaging  the  pegs  or  wedges,  nor  could 
the  other  shake-willey  be  moved  without  unscrewing  the  nuts  ; 
but  when  the  nuts  were  unscrewed  in  the  one  case,  and  the 
pegs  or  wedges  pulled  out  or  broken  in  the  other  case,  the 
machines  could  be  removed.  This  removal  of  the  nuts  could  be 
effected  in  a  few  minutes  by  an  unskilled  workman.  The  object 
of  the  fixings  was  to  insure  steadiness  in  working  and  to  keep 
taut  the  belt  or  strap  by  which  motion  was  communicated  to 
the  machine  when  in  gear. 
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^T\  ^'  ^^^''^  ^^®  shake-willeys  were  held  to  be  part  of  the  land,  and 

"^ 1 ^    therefore  to  be  comprised  in  a  mortgage  made  to  a  banker  by 


deposit  of  the  title  deeds  of  the  premises.  It  may  be  observed 
that  these  machines  could  without  much  straining  of  language 
have  been  brought  within  the  first  category  (a),  inasmuch  as  the 
removal  of  the  first  machine  and  its  nut  would  leave  an  objectless 
iron  bolt  let  into  the  ground,  and  the  removal  of  the  second 
machine  would  leave  an  objectless  hole  in  the  floor.  But  I  think 
it  maybe  said  generally  that  any  contrivance  of  screws  by  which 
the  damage  of  removal  of  fixtures  is  more  or  less  obviated,  does 
not  aflFect  the  character  of  the  annexation  in  a  question  whether 
the  chattel  has  become  part  of  the  land ;  and  I  think  this  is 
what  is  meant  by  the  expression  qiLaai-permanent  employed  in 
the  cases  by  some  of  the  judges, 

(c)  By  being  an  (c)  Wltcu  forming  (altltough  not  physically  attached  to  the 
rmachineor  °  land),  an  essential  paH  of  a  nuichine  or  thing  fixed  in  a 
thing  BO  fixed,      permanent  or  quasi-pei^manent  manner  to  land  or  a  building. 

The  following  are  illustratioTis  of  this  principle : — 

1.  An  upper  millstone  belonging  to  a  mill  which  is  itself  part 
of  the  land  {Walmsley  v.  Milney  7  C.  B.  N.  S.  115  ;  Wystow's 
case,  cited  in  lAford's  case,  11  Co.  50). 

2.  The  movable  part  of  a  spinning  mule,  a  machine  consisting 
of  two  parts,  each  essential  to  the  working  of  the  other,  and 
one  of  which  is  firmly  fixed  to  the  floor  of  a  mill  by  screws  or 
otherwise,  such  fixing  being  essential  to  its  working  and 
keeping  the  strap  taut  which  keeps  it  in  gear  (Longbottom  v. 
Bei^y,  L.  R.  5  Q.  B.  129). 

3.  A  set  of  rolls,  being  movable  articles  fitted  to  a  rolling 
machine  attached  to  the  land  or  building.  And  also  duplicate 
rolls  fitted  to  the  same  machine,  and  (although  not  necessary) 
making  it  a  more  perfect  machine  (Ex  parte  Astbury,  L.  R. 
4  Ch.  630).  But  not  other  rolls  which  had  been  purchased  for 
the  machine  but  required  something  to  be  done  to  fit  them  to 
it.^  So  in  Tripp  v.  Armitage,  4  M.  &  W.  657,  where  there 
was  a  contract  to  build  an  hotel,  sash  frames  intended  for  the 

^  In  this  case  a  doubt  is  expressed  This  dictum  was  a  suggestion  that 
whether  the  dictum  of  Fitzherbert  perhaps  a  spare  millstone  might  be 
in  Wt/6tow'9  case  is  well  founded,      distndned* 
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building,  but  wbich  had  not  been  fitted,  were  held  not  to  bo 
parts  of  the  building. 


Pabt  I. 
§2. 


(d)  Wlien  set  in  ajixed  place  for  permanent  use  and  enjoy-  (d)  When  set  in 


ment  in  connexion  ivith  the  land  or  a  building  thereon. 
Of  this  the  following  are  illustrations  ; — 

1.  A  floating  pier  or  landing-stage  peimanently  moored  on  a 
fixed  8it«  {Forr^  v.  Greenwich,  8  E.  &  B.  890).^ 

2.  Sculptured  maible  vases  set  within  a  house,  resting  by 
their  own  weight  and  not  physically  attached  to  the  building ; 
sculptured  lions  resting  by  their  weight  at  the  head  of  a  stone 
staircase  going  into  the  garden  of  the  same  house;  heavy 
marble  slabs  forming  garden  seats,  resting  by  their  own  weight 
on  supports  ;— all  forming  part  of  the  architectural  plan  and 
permanently  designed  system  of  a  house  and  its  ornamental 
grounds  {UEyncourt  v.  Gregory,  L.  R.  3  Eq.  387). 

To  the  same  category  may  be  referred  the  sundial  and  colossal 
statue  in  an  American  case,  Snedeker  v.  Warring  (2  Kern. 
170  ;  Brown's  Law  of  Fixtures,  4th  ed.  p.  168). 

It  is  difficult,  on  principle,  to  distinguish  the  granary  in 
Wiltshear  v.  Cottrell,  1  E.  &  B.  674,  which  was  held  to  be  a 
mere  chattel,  from  the  things  held  to  be  part  of  the  land  under 
the  last  category.  This  only  illustrates  the  difficulty  of  marking 
out  the  distinction  by  any  general  words,  and  the  necessity  of 
the  minuteness  observed  in  the  above  illustrations.  Assuming 
the  necessity  of  maintaining  the  consistency,  in  principle,  of 
Wiltsliear  v.  Cottrell  with  the  other  cases,  it  can  only  be  said 
that  the  judges  who  pronounced  the  opinion  upon  the  granary 


a  fixed  place  fur 
permanent  use 
in  connexion 
with  the  Und. 


^  The  case  here  cited  was  a 
question  of  rating  under  the  poor- 
law.  Compare  and  consider  the 
cases  of  Watkins  v.  Overseers  of 
AfiUon'Cuni'GraveseTid,  L.  B.  3  Q.  13. 
350 ;  Orant  v.  Local  Board  of  Ox- 
/c/rrf,  L.  E.  4  Q.  B.  9 ;  Cory  v. 
Churchwardens  of  Greenwich,  L.  K. 
7  C.  P.  499 ;  Cory  v.  Bristow,  L.  R. 
10  C.  P.  504,  reversed  by  Court  of 
Appeal,  1  C.  P.  D.  54,  2  Ap.  Ca. 
262 ;  Laing  v.  Bishop  Wearmouth, 
3  CI.  B.  D.  299.  The  questions 
arifling  under  the  poor-law  aie  not 


necessarily  solved  by  the  question 
whether  the  subject  is  land  or  a 
chattel.  But  that  question  is  veiy 
material  to  the  question  of  rating;, 
and  I  think  the  conditions  which 
make  a  subject  rateable  could 
hardly  exist  unless  the  subject 
were  in  law  part  of  the  soil.  See 
in  particular  Beg,  v.  North  Stafford- 
shire By.  Co,,  30  L.  J.  (M.  C.)  68, 
72,  cited  in  Beg.  v.  Lee,  L.  B.  1 
Q.  B.  250;  and  Cory  v.  Bristow 
(per  Hellish)  L.  B.  1  C.  P.  D.  H, 
56;  2Ap.  Ca.  262. 
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Part  I.        did  not  associate  the  thing  with  the  permanent  use  of  the  land 

^^ 1 ^    as  a  farm.     On  the  same  principle  the  old  case   commonly 

referred  to  as  the  Cider-TniU  caae^  seems  to  have  been  distin- 
guished. In  the  case  of  Fisher  v.  Dixon,  12  H.  of  L.  Ca.  331, 
Lord  Campbell  disposed  of  that  case  by  citing  the  remark  of 
Moses  in  The  Vicar  of  Wakefield,  "  I  hope  that  if  my  sister 
marries  young  Farmer  Flamstead  he  will  lend  us  his  cider- 
mill"  Evidently  Lord  Campbell  had  not  lived  in  a  cider 
country. 

AnalyBis  of  the         It  seems  necessary  here  to  analyse  the  judgment  in  Hellawdl 
^Eatiwwi^  V.  Eastwood  (6  Exch.  Rep.  295)  which,  in  subsequent  cases,  has 

been  very  frequently  cited,  and  treated  by  the  judges  with  the 
utmost  respect,  although  they  have,  I  believe  invariably,  de- 
cided against  the  party  citing  it.  The  question  in  HeUawell 
V.  Eastwood  was  whether  certain  cotton  spinning  machines 
called  "mules,"  fixed  by  screws  into  the  floor  but  easily  re- 
movable, were  while  so  remaining  attached,  distrainable  for 
rent.  Baron  Parke,  after  laying  down  the  law  that  things  fixed 
to  the  freehold  and  which  became  parcel  of  it  could  not  be 
distrained,  stated  that  the  question  whether  the  machines  when 
fixed  were  parcel  of  the  freehold,  was  a  question  of  fact  and 
depended  on  two  considerations : — "  1st,  the  mode  of  annexa- 
tion to  the  soil  or  fabric  of  the  house  and  the  extent  to  which 
it  is  united  to  them, — whether  it  can  be  easily  removed,  in- 
tegri,  salvi  et  conimod^  or  not,  without  injury  to  itself  or  the 
fabric  of  the  building ;  2ndly,  on  the  object  and  purpose  of  the 
annexation,  whether  it  was  for  the  permanent  and  substantial 
improvement  of  the  dwelling  (in  the  language  of  the  Civil  Law, 
perpetui  usus  cattsd,  or  in  that  of  the  Year  Books,  pour  un 
profii  del  inJteritance),  or  merely  for  a  temporary  purpose  or 
the  more  complete  enjojnnent  and  use  of  it  as  a  chattel."  He 
continues, — "Now  in  considering  this  case  we  cannot  doubt 
that  the  machines  never  became  part  of  the  freehold.  They 
were  attached  slightly,  so  as  to  be  capable  of  removal  without 
the  least  injury  to  the  fabric  of  the  building  or  to  themselves ; 
and  the  object  and  purpose  of  the  annexation  was  not  to  im- 
prove the  inheritance,  but  merely  to  render  the  machines 
steadier  and  more  capable  of  convenient  use  as  chattels.    They 
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were  never  a  part  of  the  freehold  any  more  than  a  carpet  would  ^^*^  ^* 
be,  which  is  attached  to  the  floor  by  nails  for  the  purpose  of 
keeping  it  stretched  out,  or  curtains,  looking-glasses,  pictures, 
and  other  matters  of  an  ornamental  nature  which  have  been 
slightly  attached  to  the  walls  of  the  dwelling  as  furniture,  and 
which  is  probably  the  reason  why  they  and  similar  articles 
have  been  held  in  similar  cases  to  be  removable." 

Hellawell  v.  Hastwood  was  decided  in  1851.  It  was  cited  in 
Wiltskeai'  v.  Cottrell  (1853),  1  E.  &  B.  674,  22  L.  J.  Q.  B.  177 ; 
in  Mather  v.  Fraser,  2  K.  &  J.  53G ;  in  Walmsley  v.  Milne 
(1860),  29  L.  J.  C.  P.  171 ;  in  Climie  v.  Wood,  L.  R.  3  Ex.  257, 
4  Ex.  328  ;  in  Turner  v.  Cameron,  L.  R.  5  Q.  B.  313 ;  in  Long- 
bottom  V.  Berry,  L.  R.  5  Q.  B.  137  ;  and  in  Holland  v.  Hodgson, 
L.  R.  7  C.  P.  328.  In  all  these  cases  it  was  cited  by  the  party 
endeavouring  to  make  out  that  the  things  in  question  remained 
chattels  notwithstanding  some  slight  attachment  to  the  soil. 
In  every  case  such  endeavour  was  unsuccessful,  and  in  most 
cases  the  judge,  with  equal  want  of  success,  attempted  to  dis- 
tinguish the  facts  of  the  case  before  them  from  those  in  Hella- 
well V.  Hastwood,  In  Holland  v.  Hodgson,  L.  R.  7  C.  P.  328 
(where  Hellawell  v.  Eastwood  is  much  discussed)  it  is  pointed 
out  that  V.-C.  Wood  in  his  judgment  in  the  case  of  Mailier  v. 
Fraser  distinguished  Hellaivell  v.  Fastivood  on  the  erroneous 
supposition  that  tenants'  fixtures  could  be  distrained  for  rent. 
Yet  the  judges  in  Holland  v.  Hodgson  still  attempt  to  dis- 
tinguish Hellawell  v.  Eastwood  on  the  ground  that  it  was  a 
case  between  landlord  and  tenant.  But  if  it  is  admitted  that 
tenants'  fixtures  cannot  be  distrained  by  the  landlord,  it  is  hard 
to  see  how  anything  could  be  subject  to  distress  as  a  chattel 
which  as  between  mortgagor  and  mortgagee  would  be  deemed 
part  of  the  land.^ 

The  result  appears  to  be  that  the  decision  upon  the  facts 
in  Hellawell  v.  Eastwood  is  virtually  overruled  by  more  recent 
authority ;  and  that  the  criteria  of  distinction  laid  down  by 
Baron  Parke  in  that  case  require  some  modification.    They 

*  In  re  North  Yorkshire  Iron  Co,,  distrainable  which  were  afi^ed  with 

June    28,    1879,    reported  in  the  screws,  &c.    But  the  reasons  for 

"Weekly  Notes,  pu  153,  Y.-O.  Hall  the  judgment  are  not  given  in  the 

appears  to  have  held  certain  chattels  report. 
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Paet  I.        appear  however  still    valid,  if   explaiued    and    modified  as 

"^ r-^ — ^    follows: — 1st.  As  to  the  criterion  whether  the  thing  can  be 

removed  without  injury  to  itself  or  the  fabric  of  the  building  ; 
the  injury  (or  rather  damage)  must  be  understood  as  not 
necessarily  appreciable  damage,  but  as  extending  to  that  kind 
of  slight  damage  which  may  be  caused  by  tearing  out  nails  or 
taking  out  screws.  2ndly.  If  the  mode  of  annexation  is  such 
as  above  described,  it  becomes  immaterial  to  inquire  what  was 
the  object  and  purpose  of  the  annexation,  but  on  the  other 
liand  if  there  be  no  physical  annexation,  but  only  juxtaposition 
or  relation  in  respect  of  use,  the  object  and  purpose  of  that 
juxtaposition  or  the  nature  of  that  relation  may  be  the  proper 
subject  of  inquiry  in  order  to  see  whether  the  thing  has  become 
part  of  the  land  within  the  principles  of  the  above  heads  (c)  and 
{(J),  pp.  8  and  9,  supra. 

It  is  to  be  confessed  that  the  example  of  a  carpet  referred  to 
in  Hellawell  v.  Eastwood,  is  difficult  to  exclude  from  any 
general  description  of  things  which  arc  fixed  so  as  to  become 
part  of  the  land.  The  carpet  is  doubtless  a  chattel,  though 
fixed  with  nails  or  tacks  ;  and  the  only  explanation  to  be  given 
is  that  the  annexation  is  of  so  ver^y  slight  a  character,  and  the 
custom  of  regarding  the  thing  as  a  chattel  so  universal,  that  the 
physical  fact  of  annexation  is  disregarded. 

It  seems  possible  that  there  may  still  be  room  for  controversy 
in  regard  to  some  articles  of  domestic  ornament  and  use, 
especially  as  between  heir  and  executor.  Several  cases  cited  in 
Williams  on  Executors,  7th  edit.,  p.  736,  &c.,  seem  to  relax 
the  line  beyond  the  limits  which  the  rules  stated  in  the  text 
seem  to  authorize.  Those  cases,  however  (e.g.,  Squire  v.  Mayer, 
Trin.  Term.  1701 ;  Beck  v.  Rehow,  1  P.  Wms.  94,  and  the  nisi 
2)rius  csiSQ  o{  Harvey  v.  Harvey,  2  Stra.  1141,  as  well  as  the 
dictum  of  Baron  Parke  in  Hellawell  v.  Eastwood  (p.  10,  supra), 
seem  hardly  consistent  with  the  strict  rule  which  the  most 
recent  authorities  {e.g,,  Longbottoni  v.  Ben^,  &c.,)  tend  to 
maintain,  and  which  is  applicable,  according  to  the  principle  of 
Fishe7'  V.  Dixon,  12  CI.  &  Fin.  312,  to  a  question  between  heir 
and  executor,  just  as  much  as  to  a  question  between  a  mortgagee 
of  the  freehold  and  the  assignees  of  the  mortgagor.  The 
articles   here    referred  to  would    pass    under  a   bequest    of 
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"furniture"  {Paton  v.  Sheppard,  10  Sim.  18G),  and  possibly        P^"  I- 

this  supplies  a  reason  why  questions  as  to  the  strict  rights  of   ^ 1 — --' 

heir  and  executor  do  not  often  arise  in  regard  to  them. 

It  will  be  observed  that  the  general  rule  of  law,  quod  plan-  The  maxim 
tatur  solo, solo  cedit  has  been  applied  very  strictly  in  this  sense,  J^^  aohcedU^^ 
that  the  conversion  of  a  chattel  into  land  is  very  easily  inferred  »^ctly  inter- 

.  .        preted. 

by  law :  but  inasmuch  as  the  strict  rule,  if  carried  to  all  its 
legal  consequences,  would  in  a  large  number  of  cases  work 
injustice,  it  has  been,  in  certain  classes  of  cases,  relaxed  ;  that  But  relaxed  in 
is  to  say,  in  regard  to  certain  legal  effects  the  line  of  demarca-  caaea!"  ^^*^  ° 
tion  has  been  shifted  so  as  to  permit  the  retention  by  a  chattel 
of  its  character  as  such,  notwithstanding  some  degree  of  annexa- 
tion to  the  soil. 

1.  The  strict  rule  is  relaxed  to  sorne  extent  in  questions  between  (i)  Between 

.  X     fi       Tj!  '        A    '1  1    Ml  '     1  .  tenant  for  life 

a  tenant  for  Lije  or  %n   tail,  and  tlie  remainderman  %n  a  and  remainder- 
seUled  esta;te  {Lawton  v.  Lawton,  3  Atk.  16;  Eltves  v.  Mawe,  Xt^^'*^"^''^ 
3  East,  38  ;  WiUshear  v.  Cottrell,  1  E.  &  B.  G74  ;  UEyncourt 
V.  Gregory,  L.  R  3  Eq.  382). 

This  relaxation,  in  the  case  of  fixtures  put  up  by  the 
particular  tenant  for  the  purposes  of  trade,  has  been  said  to 
arise  from  "  the  consideration  of  public  conveniency,'*  namely, 
"  that  it  is  for  the  benefit  of  the  public  to  encourage  tenants  for 
life  to  do  what  is  advantageous  to  the  estate  during  their  term  " 
{per  Lord  Hardwicke  in  Lawton  v.  Lawton,  3  Atk.  14; 
Williams  on  Executoi-s,  7th  edit,  p.  741),  and  in  the  case  of 
Lawton  v.  Lawton,  which  was  a  creditor's  suit  against  the 
estate  of  a  tenant  for  life  of  a  colliery,  who  had  brought  upon 
the  premises  a  movable  fire-engine,  and  fixed  it  there  for  the 
purpose  of  convenient  working.  Lord  Hardwicke  held  that  the 
engine  belonged  to  the  pei*sonal  estate.  In  questions  arising  as 
to  fixtures  put  up  by  the  particular  tenant  for  ornament  or 
domestic  convenience,  the  only  reason  for  a  relaxation  of  the 
ordinary  rule  of  law  seems  to  be  the  presumed  intention  of  the 
settlor.  There  is  very  little  direct  authority  to  show  what  in 
such  a  case  is  the  extent  of  the  relaxation.  It  extends  at  least 
to  this,  that  framed  pictures  and  looking-glasses  brought  there 
by  the  particular  tenant^  and  by  him  fixed  with  nails  or  screws 
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^^2  ^'        ^  ^^®  walls  of  a  room;  are  deemed  part  of  his  personal  estate, 

^ 1 ^   provided  they  were  not  set  "  in  Hew  of  wainscot"  or  in  lieu  of 

panelling  or  other  part  of  the  decorative  design  of  the  wall- 
itself,  so  that  their  removal  would  leave  the  walls  disfigured 
and  incomplete  {UEyncourt  v.  Gregory,  L.  E.  3  Eq.  396.) 

(2)  Between  2.  The  line  of  demarcation  is  relaxed  to  a  greater  extent,  and 

landlord  and  , 

tenant.  On  a  better  defined  principle,  in  questions  between  landlord 

and  tenant 

Here  the  strict  rule  of  law  is  said  to  be  relaxed  "  in  favour  of 
trade."  This  is  a  short  way  of  expressing  what  would  perhaps 
be  more  correctly  put  as  follows  :  The  relation  of  landlord  and 
tenant  being  based  upon  contract,  the  contracting  parties  are  of 
course  at  liberty  as  between  themselves  to  depart  from  the 
maxim,  *' qtiicquid  plantatur  solo,  <fec/*  It  has  been  found 
generally  convenient,  and  has  become  customary,  for  the  parties 
to  a  contract  of  tenancy  to  vary  the  legal  relation  expressed  by 
that  maxim,  and  the  law  accordingly  presumes  the  intention  to 
make  such  departure,  and  implies  a  term  of  the  contract  for 
such  purpose. 

The  things  in  respect  of  which  the  rule  of  law  is  relaxed  in 
favour  of  trade  in  the  sense  last  mentioned  are  commonly 
called  "  tenants^  fixtures,"  and  may  be  described  generally  as. 
Things  brought  on  tlie  land  by  the  tenant  with  the  consent, 
express  or  implied,  of  the  landlord,  and  which  are  capable  of 
being  removed  without  considerable  damage  to  the  freelwld. 
For  the  convenience  of  trade  and  in  accordance  with  the  pre- 
sumed intention  of  parties,  the  tenant  is  deemed  to  be  entitled, 
during  his  tenancy,^  to  remove  these  fixtures,  reinstating  tlie 
premises.  This  right  of  the  tenant  to  sever  and  remove  the 
.fixtures  may  be  exercised  by  the  person  authorised  under  a 
writ  of  execution  to  seize  the  goods  and  chattels  of  his  debtor, 
provided  the  latter  has  not  an  estate  of  freehold  in  the  land  to 

^  See  Pugh  v.  Arion,  L.  R.  8  Eq.  be  out  of  place  here  to  enlarge,  I 

626,  and  cases  there  referred  to,  refer  to  the  notes  in  Smith's  Lead- 

and  see  Elwes  v.  Mawe,  and  notes  ing    Cases    above    mentioned,    to 

in  Smith's  Leading  Cases,  vol.  i.  Woodfall's  Landlord  and  Tenant, 

For  the  details  of  the  subject  of  p.  521,  &c.,  and  to  Brown's  Law  of 

tenants'  fixtures,  on  which  it  would  Fixtures. 
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which  the  things  are  affixed,  in  which  case  they  are  treated  (so        ^^^^^  ^ 
far  as  relates  to  the  execution  creditor)  as  part  of  the  freehold.      ^ » ^ 


From  what  is  said  above,  it  will  be  seen  under  what  circum-  How  that  which 

IS  part  of  the 

stances  a  chattel  becomes  in  law  part  of  the  land.     Conversely  bnd  may  be 
a  thing  which  is  part  of  the  land  becomes  a  chattel,  generally  ^  chattel 
speaking,  by  severance,  so  as  to  be  rendered  capable  of  use  as  a 
separate  and  movable  object. 

There  are  exceptions  in  the  case  of  certain  things  known  in  Embkmenta. 
law  as  emblements;  being  things  which,  to  certain  effects,  are 
treated  by  law  as  chattels,  although  remaining  unsevered  from 
the  land.  Emblements  have  been  defined  as  *'  com  and  other 
growth  of  the  earth,  which  are  produced  annually,  not  spon- 
taneously but  by  labour  and  industry,  and  are  thence  called 
frwctus  induatricUes  "  (Williams  on  Executors,  7th  ed.  p.  710). 
They  comprise  not  only  com  of  all  kinds,  but  other  annual 
products,  such  as  hemp,  flax,  saffron,  melons,  cucumbers, 
turnips,  and  carrots  (Stephen's  Commentaries,  6th  ed.  vol.  ii. 
p.  236).  Also  teazles  {Kingsbury  v.  Collins,  4  Bing.  202), 
potatoes  {Evans  v.  Roberts,  5  B.  &  C.  832,  per  Bayley,  J.),  and 
hops  (although  they  spring  from  old  roots  and  so  are  not  strictly 
wdthin  the  definition),  because  they  are  annually  manured  and 
require  cultivation  {Latimm  v.  Attwood,  Cro.  Car.  515, 
Williams  on  Executors,  7th  ed.  p.  711,  and  other  authorities 
there  cited).  But  not  fruit  growing  on  trees.  And  apparently 
not  any  crop  which  is  not  ordinarily  reaped  within  the  year  in 
which  the  labour  is  expended  upon  it  {e.g,,  clover  sown  with 
barley  and  cropped  more  than  a  year  after  the  sowing  {Graves 
V.  Wild,  5  B.  &  Ad.  105).  The  trees  and  plants  on  the  premises 
of  a  nurseryman  or  gardener  and  forming  in  fact  his  stock-in- 
trade  are  undoubtedly  removable  by  him,  as  they  necessarily 
must  be  for  the  carrying  on  of  his  business  {Penton  v.  JRobaH, 
2  East,  90,  Lord  Kenyon's  judgment;  Elwes  v.  Mawe,  3 
East,  45,  remark  of  Lawrence,  J.,  note  c).  These  are,  in  at 
least  one  work  of  authority  (Williams  on  Executors,  7th  ed. 
p.  711)  classed  with  emblements.  I  am,  however,  inclined  to 
think  that  they  belong  to  the  category  of  trade  fixtures.  I 
know  of  no  decided  case  in  which  the  question  has  arisen 
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^T\  ^         Simply  between  heir  and  executor  of  the  owner  in  fee  of  land 
^^        "^        ^    using  it  for  the  purpose  of  his  business  as  a  nurseryman. 

Should  such  a  case  arise  purely,  the  observations  of  Gibbs,  J., 
in  Lee  v.  Risdon  (7  Taunt.  189,  190)  would  rather  seem  to 
point  in  favour  of  the  heir. 

darned  chattels        Emblements  are  deemed  by  law  to  be  chattels  and  not  part 
to  certain  effecta.   of  the  land  to  the  following  effects : — 

1.  When  term  ^g^   rpj^g  tenant  whose  estate  determines  at  a  period  which 

expires  at  un-  *       ^ 

foreseen  period,     lie  is  not  in  a  Condition  to  foresee,  is  entitled,  even  'after  his 

tenancy  has  determined,  to  cut,  carry  away  and  convert  to  his 
own  use,  as  his  own  goods  and  chattels,  the  emblements  on 
which  he  himself  has  expended  the  labour.  This  right  at 
Common  Law  is  superseded,  in  the  case  of  a  tenant  at  rack- 
rent  whose  tenancy  determines  by  death  or  cesser  of  the  estate 
of  any  landlord  entitled  for  his  life,  by  a  statutory  extension  of 
his  term  in  lieu  of  his  right  to  the  emblements,  to  the  end  of 
the  then  current  year  of  his  tenancy  (14  &  15  Vict.  c.  25,  s.  1 ; 
Lord  Stradbrooke  v.  Mvlcahy,  2  Jr.  C.  L.  JR.  406).  The  right 
to  emblements  remains  in  favour  of  a  tenant  who  is  not  within 
the  last-mentioned  Act,  and  whose  estate  is  determined  either 
by  the  act  of  God  or  through  the  law  otherwise  than  by  his 
own  fault ;  e.g.,  where  the  estate  of  the  holder  of  a  beneficial 
lease  is  terminated  by  the  death  of  or  forfeiture  incurred  by  his 
landlord. 

2.  Upon  death         2ndly.  Upon  the  death  of  the  owner  in  fee  of  land  in  his 

of  owner  of  land  . 

in  his  own  owu  occupation,  the  emblements  devolve  on  the  executor  or 

occapa  on.  administrator  to  the  exclusion  of  the  heir.     The  devise,  how- 

ever, of  a  particular  piece  of  land  will  carry  the  emblements 
with  it. 

3.  May  bo  taken       3rdly.  Emblements  are  liable  to  be  taken  upon  a  writ  of 

on  a  wnt  of  ....  ,  - 

execution.  execution  directing  a  seizure  of  goods  and  chattels ;  and  it  does 

not  signify  whether  the  person  whose  goods  are  directed  to  be 
seized,  is  a  tenant  for  years  or  has  a  freehold  estate.  This  has 
been  considered  a  legal  consequence  of  the  rule  that  the  emble- 
ments devolve,  like  other  goods  and  chattels,  on  the  personal 
representative  (Stephen's  Commentaries,  6th  ed.  vol.  ii.  p.  235). 

tmined[        '         4thly.  By  statute  (11  Geo.  II.,  c.  19),  a  landlord  may  distrain 
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for  arrears  of  rent  "  all  sorts  of  corn  and  grass,  hops,  roots,        I*^R*  I- 
pulse  or  other  product  whatsoever,  which  shall  be  growing  on ^ 


any  part  of  the  estates  demised  or  holden."  This  was  contraiy 
to  the  principle  of  the  common  law,  which  held  such  things 
exempt  as  parcel  of  the  freehold  (Stephen's  Commentaries, 
6th  ed.  vol.  ii.  p.  235).  The  list  of  things  here  mentioned  as 
capable  of  being  distrained  includes  emblements  as  well  as 
products  which  are  not  emblements. 

othly.  Whether  emblements  are  an  interest  in  land  within  5.  Whether 
the  4th  section  of  the  Statute  of  Frauds  :  or  whether  they  are  17th  section  of 
"  goods  "  within  the  17th  section  of  the  Statute,  are  questions  ^^^"^  °^ 
which  will  be  considered  further  on  (Part  IV.  post). 

6thly.  Emblements  are  not  "peraonal  chattels  "  within  the  6.  Growing  crops 
meaning  of  the  Bills  of  Sale  Act,  1854  {Brantom  v.  Ch^ffiiha,  ^ratel/  ^ 

I  C.  P.  D.  349 ;  2  C.  P.  D.  212 ;  Ex  parte  Payne,  In  re  Cross,  'ha^t^Sith^n^ 

II  Ch.  D.  540).     If,  however,  a  tenant  farmer  having  mort-  the  BUls  of  Sale 
gaged  his  farming  stock  and  growing  crops  and  tenant  right  in 

the  farm,  remains  in  possession  and  afterwards  severs  the  crops, 
and  the  mortgagee  does  not  take  possession  before  the  bank- 
ruptcy of  the  farmer,  it  has  been  held  under  the  Act  of  1854 
that  the  mortgage  being  unregistered  was  ineffectual  in  regard 
to  those  crops  (Ex  parte  National  Mercantile  Bank,  In  re 
Phillips,  16  Ch.  D.  104).  By  the  4th  section  of  the  Bills  of 
Sale  Act,  1878,  "  personal  chattels  "  are  expressly  defined  as  in- 
cluding "growing  crops"  (when  separately  assigned  or  charged). 
And  whether  separately  charged  or  not,  the  principle  of  the 
last  cited  decision  will  doubtless  apply  to  them  when  severed 
by  the  tenant  in  possession. 

It  will  be  seen  further  on  that  in  regard  to  the  eflfect  first  above  in  some 
mentioned,  emblements  are  in  the  same  position  with  the  class  of  ^^1^  emWe-"° 
fixtures  called  tenant's  fixtures.  They  differ,  however,  from  fixtures  ^^^^  *'^J" 

•^  game  position  as 

in  these  points,  namely:  Istly.  That  fixtures  do  not  in  any  case  tenant's  fixtures. 
(with  the  doubtful  exception  referred  to  on  p.  12,  ante)  descend 
to  the  personal  representative ;  and  2ndly.  That  fixtures  in  the 
possession  of  the  freehold  tenant  of  the  land  are  exempt  from 
execution  (Stephen's  Commentaries,  vol.  ii.  p.  239 ;  Winn  v 
Ingilby,  5  Bam.  &  Aid.  625).  Srdly.  That  in  no  case  are 
they  subject  to  a  distress  for  rent  (Stephen's  Commentaries, 
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vol.  ii.  p.  240 ;  C.  Litt.  47  6 ;  Oai'ton  v.  Falkner,  4  T.  R. 
565). 


Qnestions,  to 
wluch  rales 
apply,  classified. 


1.  Between  heir 
and  executor. 


2.  Between 
mortgagee  and 
mortgagor,  and 
his  assignees. 


3.  Between 
specific  devisee 
and  residuary 
legatee. 


4.  Questions  of 
reputed  owner- 
ship under  the 
Bankruptcy 
Acts. 


5.  Between 
tenant  for  life 
and  remainder* 
man* 


I  proceed  to  enumerate  various  classes  of  questions  in  which 
it  is  necessary  to  distinguish  goods  or  chattels  from  land,  stating 
the  rules  applicable  to  each  case. 

1.  QiLestions  between  heir  or  devisee  of  tlie  real  estate  and 
executor. 

Here,  generally,  the  strict  rule  of  law  applies  {Elwes  v. 
Mawe,  3  East,  38  ;  Fisher  v.  Dixoii,  12  CI.  &  Fin.  312).  But 
this  is  subject  to  the  exception  of  emblements  (p.  15,  ante),  and 
possibly  to  the  further  exception  referred  to  in  the  concluding 
paragraph  of  the  note  on  Hellawell  v.  Eastwood,  (p.  12,  ante). 

2.  Questions  between  a  mortgagee  of  the  land  on  Hie  one 
liand  and  the  mortgagor  or  those  claiming  through  him,,  either 
as  a  t)^stee  in  bankrvbptcy  or  a  particular  assignee  of  chattels, 
on  the  other. 

Here  the  strict  rule  applies  without  exception  (WaVrasley 
V.  Milne,  7  C.  B.  N.  S.  115  ;  Climie  v.  Wood,  L.  R  3  Ex.  257, 
and  4  Ex.  328  (Ex.  Ch.) ;  Ex  parte  Astbury,  L.  R.  4  Ch.  G30  ; 
Culliwick  V.  Swindell,  L.  R.  3  Eq.  249,  which  treated  as  over- 
ruled Trappes  v.  Harter,  2  Cr.  &;  M.  153). 

3.  Questions  between  a  'person  claiming  under  a  specific 
bequest  of  leasehold  estate  and  the  residuary  legatee. 

Here  the  strict  rule  also  applies  {In  re  Shai^nan^s  Estate, 
Sharman  v.  Rose,  May  2, 1873,  Lord  Chancellor  for  M.  R.,  W.  N. 
p.  99). 

4.  Questions  whether  a  thing  comes  toithin  the  desanp- 
tion  of  "  goods  and  chattels,''  so  as  to  be  within  the  reputed 
ovmership  clause  of  tlve  Bankruptcy  Acts:  the  one  at  present 
in  force  beiDg  section  15,  subsec.  5  of  "The  Bankruptcy  Act, 
1869.'' 

Here  the  strict  rule  applies  {Horn  v.  Baker ^  9  East,  215  ; 
Ex  parte  Lloyd,  1  Mont.  &  Ayr.  494  ;  Ex  parte  Brown,  In  re 
Reed,  9  Ch.  D.  389). 

5.  Questions  between  tenant  foi'  life  and  remaindeimian  in 
a  settled  estate. 

Here  the  strict  rule  is  relaxed  as  to  certain  classes  of  fixtures 
(see  p.  13,  ante),  which  aro  considered  to  retain  their  character 
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of  chattels ;  and  the  emblements,  althouj^h  unsevered,  are  also        I^art  I. 

§  2. 
considered  as  chattels  (p.  16,  ante). 


6.  Questions  between  tenant  and  landlord.  e.  Between 
Here  the  strict  rule  is,  as  before  seen  (p.  14,  ante),  relaxed  to  ^^Ij"^ 

a  greater  extent,  and  the  emblements  are  likewise,  in  the  case 
of  the  estate  determining  at  a  period  which  the  tenant  is  not 
in  a  condition  to  foresee,  considered  as  chattels.  But  in  the 
case  of  a  tenant  at  rack-rent  whose  tenancy  determines  by 
death,  or  cesser  of  the  estate  of  any  landlord  entitled  for  his  life, 
there  is  a  statutory  equivalent  provided  in  lieu  of  the  emble- 
ments (see  p.  16,  ante).  Where  a  trustee  in  bankruptcy  of 
the  tenant  disclaims,  the  right  to  remove  the  fixtures  is  gone 
because  the  disclaimer  operates  as  a  determination  of  the  term 
as  from  the  date  of  adjudication  (Ex  parte  Stephens.  In  re 
Lavies,  7  Ch.  D.  127  (C.  A.) ). 

7.  Questions  as  to  whether  a  thing  can  be  seized  under  a  7.  Between 
writ  of  execution  directing  seizure  of  goods  and  chattels  of  a  ditor  of  tenant. 
person  not  having  a  freehold  estate  in  the  land.  ^^  landlord. 

By  consequence  from  the  relaxation,  as  between  landlord  and 
tenant,  of  the  strict  rule,  the  same  relaxation  applies  between 
the  execution  creditor  of  the  tenant  and  the  landlord,  so  that 
the  writ  is  available  for  seizure  of  all  which  would,  as  between 
the  tenant  himself  and  the  landlord,  be  considered  as  chattels. 
As  already  seen  (p.  16,  a7i^),  the  emblements  are  also  subject 
to  be  taken  under  this  writ.  This,  however,  is  subject  to  the 
superior  right  of  the  landlord,  who  may  distrain  as  above- 
mentioned  (p.  16,  ante). 

8.  Questions  whether  a  thing  belonging  to  a  tenant  in  fee  or  s.  In  execution 
other  freeholder  in  the  land  is  a  chattel  and  as  such  liable  to  ^^eSioider. 
he  seized  under  a  writ  directing  seizure  of  his  goods  and 

chattels. 

Here  the  strict  rule  applies,  so  that  all  kinds  of  fixtures  would 
be  considered  as  part  of  land  {Winn  v.  Ingilby,  5  B.  &  Ad.  625), 
and  they  would  be  subject  to  attachment,  not  under  the  writ 
directing  seizure  of  chattels,  but  along  with  the  land,  under  an 
elegit  or  other  process  for  attaching  the  freehold  estate  in  the 
land.  But  the  emblements  in  the  case  of  a  tenant  having  ^ 
freehold  estate,  and  even  a  tenant  in  fee,  may  be  seized  under 
the  former  writ  (p.  16,  ante). 

c  2 
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Part  I. 

9.  Whether 
subject  to 
dutraint  as  a 
chattel. 


10.  Queittions 
under  Bills  of 
Sale  Act. 


9.  Questions  whether  a  thing  is  a  chattd  and  as  such  liable 
to  he  distrained. 

To  these  questions  the  same  strict  rule  applies  generally 
(Turner  v.  Cameron,  L.  R  5  Q.  B.  306 ;  Hellawell  v.  Eastwood, 
6  Ex.  295,  20  L.  J.  Ex.  154,  and  see  observations  on  this  case^ 
p.  10,  ante).  By  the  common  law  even  emblements  were  exempt 
from  distraint ;  but  they,  with  certain  other  products  not  strictly 
emblements,  are  now  by  statute  subject  to  distraint  by  the 
landlord  as  above  mentioned  (p.  16,  ante). 

10.  Questions  whetlier  a  thing  passes  under  a  conveyance  as 
land  or  an  interest  in  land,  and  not  "personal  chattels,'*  so  as 
to  avoid  the  necessity  of  registering  the  conveyance  as  a  hUX  of 
sale  of  personal  chattels  under  "  The  Bills  of  Sale  Act.** 

In  considering  this  question  I  must  first  consider  the  cases 
under  the  former  Act,  17  &  18  Vict.  c.  36,  and  then  shortly 
advert  to  the  difference  of  language  between  that  Act  and  the 
Act  of  1878  now  in  force,  41  &  42  Vict.  c.  31,  and  to  the  effect 
of  that  difference. 

In  the  first  place  I  may  observe  that  the  title  of  a  mortgagee 
of  the  freehold  to  the  chattels  which,  in  law,  form  part  of  the 
land  under  the  strict  rule  above  mentioned,  was  in  no  way 
affected  by  the  former  Act  (Mather  v.  Fraser,  2  K.  &  J.  536). 
Nor  is  any  question  likely  to  arise  under  the  Act  now  in  force. 

The  cases  relating  to  the  right  of  a  tenant  for  years  to  sever 
and  take  away  the  fixtures  put  up  by  him  have  been  considered 
in  a  number  of  cases  under  the  former  Act,  which  led  to  very 
fine  distinctions. 

In  Boyd  v.  Shorrock  (L.  R.  5  Eq.  72),  it  was  held  by  V.C. 
Wood,  that  where  the  lessee  assigned  by  way  of  mortgage  the 
land  and  the  trade  fixtures,  this  assignment  need  not,  in  order 
to  be  valid  and  effectual  as  a  conveyance  of  the  fixtures,  be 
registered  under  the  Bills  of  Sale  Act.  But  the  Vice-Chancel- 
lor's attention  does  not  seem  to  have  been  drawn  to  the  inter- 
pretation clause  of  the  Act,  which  expressly  defines  "  pei-sonal 
chattels"  (the  subject  of  the  prescribed  registration),  as  including 
"  fixtures."  His  decision  was  accordingly  not  followed  in  the 
later  cases  of  Begbie  v.  Fenwick  (L.  R.  8  Ch.  1075  n.),  and 
Hawtry  v.  Butlin  (L.  R.  8  Q.  B.  290) ;  and  these  last  were 
followed  and  V.C.  Wood's  decision  dissented  from  by  the  Lord 
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Justices  in  Sx  parte  Dalglish,  In  re  Wilde  (L.  R.  8  Ch.  1072).        ^'fl  I- 
In  the  case  of  Ex  parte  Barclay,  In  re  Joyce  (L.  R.  9  Ch.  576), 
vhcre  there  was  a  mortgage  by  demise  of  leasehold  premises, 
including  fixtures,  it  was  held  good  against  the  trustee  in  bank- 
ruptcy, and  by  these  two  last  mentioned  cases  the  test  laid  down 
was  whether  the    mortgage  gave  power  to  the  mortgagee  to 
sever  the  fixtures  from  the  premises  and  to  deal  with  and  sell 
them  separately.     These  cases  are  all  cited  in  the  case  oi  Meiix 
V.  Jacobs,  in  the  House  of  Lords  (L.  E.  7  H.  L.  481) ;  but  that 
case  throws  no  light  on  the  points  in  question,  as  it  only  decided 
that  the  adverse  claimant,  who  was  merely  the  holder  of  a  later 
unregistered  bill  of  sale  who  had  taken  possession  under  his 
security,  was  not  a  person  within  tlie  protection  of  the  Act.  The 
decision  in  Ex  paiie  Ddlglish  was,  subsequently  to  that  of  Ex 
paii^  Barclay,  followed  in  the  case  of  Ex  j^arie  Alexander,  In 
re  Elsick  (4  Ch.  D.  503) ;  In  re  Trethcuan,  Ex  parte  2 weedy 
(5  Ch.  D.  399) ;  and  in  Ex  j.arte  Brcitn,  In  re  Reed  (C.  A.), 
9  Ch.  D.  389. 

The  rule  to  be  deduced  from  the  cases  on  the  Act  of  1854 
appeal's  to  be  that  a  mortgage  by  a  tenant  by  an  instrument 
giving  power  to  sever  the  tenants'  fixtures  and  deal  with  and  sell 
them  separately  from  the  tenants'  interest  in  the  land  to  which 
they  are  attached,  must,  in  order  to  be  valid  (so  far  as  relates 
to  these  fixtures)  against  an  execution  creditor  or  trustee  in 
bankruptcy,  be  registered  under  the  Act ;  and  that  a  mortgage 
which  does  not  give  such  power  will  be  good  as  regards  the 
same  fixtures  although  not  registered.  But  it  was  still  con- 
sidered a  reasonable  course  to  register  a  mortgage  of  the  latter 
class  {In  re  Lee's  Ti-uMs,  13  Mar.,  1875,  W.  N.  p.  61). 

The  language  of  the  Act  of  1878  now  in  force,  is  different, 
and  has  been  apparently  framed  to  define  and  extend  the  rule 
laid  down  by  the  decisiona  By  this  Act,  section  4,  "  personal 
chattels "  includes  "  (when  separately  assigned  or  charged) 
fixtures  and  growing  crops ; "  but  does  not  include  "  chattel 
interests  in  real  estate,  nor  fixtures  (except  trade-machinery  as 
hereinafter  defined),  when  assigned  together  with  a  freehold  or 
leasehold  interest  in  any  land  or  building  to  which  they  are 
affixed,  nor  growing  crops  when  assigned  together  with  any  land 
on  which  they  grow."    And,  by  section  7,  fixtures  or  growing 
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Part  L        crops  are  not  to  be^  deemed  separately  assigned  or  charged  "  by 

""- 1 ^  reason  only  that  they  are  assigned  by  separate  words,  or  that 

power  is  given  to  sever  them  from  the  land  or  building  to  which 
they  are  affixed,  or  from  the  land  on  which  they  grow,  without 
otherwise  taking  possession  of  or  dealing  with  such  land  or 
building,  or  land,  if  by  the  same  instrument  any  freehold  or 
leasehold  interest  in  the  land  or  building  to  which  such  fixtures 
are  affixed,  or  in  the  land  on  which  such  crops  grow,  is  also 
conveyed  or  assigned  to  the  same  persons  or  person."  And 
further,  by  the  same  section,  the  rule  of  construction  so  laid 
down  is  made  retrospective  (see  JEx  'parte  Moore,  14?  Ch.  D. 
379).  "  Trade  machinery  "  is  defined  by  section  5  of  the  Act, 
and  consists,  generally  speaking,  of  the  machinery  in  a  factory 
or  workshop  exclusive  of  the  fixed  motive  powers  and  power 
machineiy  and  pipes. 
11.  Under  11.  Questions  whether  a  thing  \is  land  or  an  interest  in 

Frauds  Mid         land  within  the  ith  section  of  the  Statute  of  Frauds,  or 
Stamp  Acta.        whether  (as  is  often  but  not  altvays  the  alternative)  it  is  com- 
prised in  the  categoi*y  of  '*  goods,  wares,  or  mercliandises  "  in 
die  17th  section, 

I  postpone  consideration  of  this  question  until  I  come  to 
consider  the  l7th  section  of  the  Statute  of  Frauds  (Part  IV. 
post).  In  the  meantime  I  also  observe  that  the  words  quoted 
from  this  section  are  also  found  in  the  Stamp  Acts,  which 
exempt  from  duty  "an  agreement,  letter,  or  memorandum 
made  for  or  relating  to  the  sale  of  any  goods,  wares,  or  mer- 
chandise" (33  &  84  Vict.  c.  97,  Schedule,  "Agreement,"  3rd 
exemption  continuing  the  exemption  made  in  former  Acts) ;  so 
that  the  same  criterion  is  doubtless  applicable  to  questions 
under  these  Acts. 


PAET  n. 

THE   PAETIES  TO  A  SALE  (WHEEEIN  OF  OWNEBSHIP 

AND   DISPOSING   POWER) 


In  tbis  part  of  the  work  I  propose  to  treat  of  the  parties  to  a       Part  ll. 


sale,  and  under  this  head  I  shall  consider  in  the  first  place  ^— 
the  general  capacity  of  persons  to  contract.  Secondly,  I  shall  §  ^'  9^J»e»l 
consider  who  is  able  to  dispose  of  the  property  in  a  thing. 
This  leads  to  certain  questions  of  competition  in  regard  to  the 
property,  those  namely  which  arise  on  executions  and  on  bank- 
ruptcy, and  these  I  shall  consider,  thirdly,  in  this  part  of  the 
work,  as  I  see  no  more  appropriate  place  for  them. 

SECTION    I.— GENERAL    CAPACITY. 

The  parties  to  a  valid  sale  must  be  pei-sons  legally  capable  ^f  Persons  general! 
contracting,  and,  therefore,  speaking  generally,  do  not  include,     ^^^^^  ®* 

1.  Alien  enemies. 

2.  Convicts. 

3.  Infants. 

4.  Lunatics. 

5.  Maxried  Women. 

1.  Alien  enemies. 

1.  Alien  enemies,  that  is  to  say,  persons  subject  to  a  i.  Alien 
Sovereign  actually  at  war  with  the  Sovereign  of  this  country  ®°^™**^- 
are,  on  grounds  of  public  policy,  deemed  incapable  of  contracting 

with  British  subjects,  and  vice  versd. 

2.  Convicts, 

2.  Persons  who  are  convicts  within  the  meaning  of  33  &  34  2.  Convicta, 
Vict.  c.  23  (s.  6)  are,  by  section  8  of  the  same  statute,  incapable 

of  making  any  contract. 
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Part  II. 
3.  Infaats. 


3.  Infanta. 

3.  With  regard  to  infants^  the  general  rule  of  the  common 
law  is  that  their  contracts  are  voidable.  That  is  to  say,  it  is 
within  the  option  of  the  infant  to  make  void  the  contract  and 
have  matters  restored  to  their  original  position,  if  thai  is  sub- 
stantially practicable.  The  condition  just  mentioned  is,  I 
apprehend,  implied  in  every  case  where  a  contract  or  other 
transaction  is  said  to  be  voidable.  Where  this  condition  is 
absent,  the  redress,  if  any,  competent  to  the  party  who  would 
otherwise  be  in  a  position  to  avoid  the  contract,  must  depend 
on  whether  the  conduct  of  the  other  party  amounted  to  a  fraud, 
and  his  remedy  (if  any)  consists  merely  in  a  personal  action  on 
a  claim  for  damages  against  the  person  guilty  of  the  fraud 
(Addie  v.  Western  Bank j>f  Scotland,  L.  R.  1  H.  of  L.  Sc.  145, 
160). 

A  sale  of  property  by  an  infant  is  voidable  at  his  option  and 
to  this  there  appears  to  be  no  exception. 

A  purchase  by  an  infant,  except  of  necessaries,  is  similarly 
voidable  at  common  law.  But  further,  by  the  Infants  Relief 
Act,  1874  (37  &  38  Vict.  c.  G2,  s.  1),  all  contracts  with  infants 
for  goods  supplied  or  to  be  supplied  (other  than  contracts  for 
necessaries)  are  absolutely  void,  and  (sect.  2)  incapable  of  being 
ratified  {Ex  parte  Kibble,  In  re  Onslow,  L.  R.  10  Ch.  373).  It 
has  been  held  by  the  Court  of  Exchequer  Chamber  on  appeal 
from  the  Court  of  Exchequer,  notwithstanding  the  verdict  of  a 
British  jury  to  the  contrary,  that  studs  or  solitaires  for  fasten- 
ing the  wristbands  of  a  shirt,  at  the  price  of  £25,' were  not 
necessaries  for  an  infant,  although  on  attaining  majority  he 
became  entitled  to  £20,000,  and  evidence  was  given  that  he 
"  moved  in  the  best  society  "  {Ryder  v.  Wonibwell,  L.  R.  4  Ex. 
32).  If  an  infant  is  married,  his  obligations  as  husband  and 
father  in  supplying  necessaries  are  the  same  as  if  he  were  of  full 
age,  and  therefore  a  contract  with  him  for  supplying  necessaries 
to  the  wife  and  children  is  valid  (Benjamin  on  Sale,  p.  23  ; 
Turner  v.  Frisby,  1  Str.  1G8;  Rainsford  v.  Fenvnck,  Carter, 
215). 

4.  Lunatics. 


i.  Lunatics.  4,  Jjunatics,  OT  per 8071  s  of  unsound  mind,  are  very  much  in 
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the  position  of  infants  prior  to  the  Act  37  &  38  Vict.  c.  62.    A 
sale  or  purchase  made  by  a  lunatic  is  voidable  as  soon  as  it  is 
shown  that  at  the  time  of  making  it  the  party  did  not  know 
what  he  was  doing,  and  that  the  transaction  was  to  his  disad- 
vantage.   This  proposition  seems  in  accordance  with  the  general 
tenor  of  the  authorities  which  are  all  cited  in  the  arguments  in 
Motion  V.  Camroux  (2  Ex.  487 ;  4  Ex.  17),  and  is  consistent  with 
the  decision  in  that  case,  which  was  to  the  eflFect  that  the  trans- 
action there  in  question  could  not  be  made  void.     The  question 
had  arisen  after  the  death  of  a   lunatic,  who  had  purchased 
and  fully  enjoyed  an  annuity  for  his  life.     It  was  proved  that 
the   other   contracting  party  was  not  aware    of  the  lunatic's 
mental  condition,  and  that  no  advantage  was  taken.     It  was 
not  practicable  to  restore  matters  to  their  original  position,  and 
the  facts  showing  that  there  was  no  fraud,  there  was  no  case 
for  redress.     (See  also  Beavan  v.  WDomxneU,  9  Ex.  30.9,  &  10 
Ex.  184.)     The  case  differs  from  that  of  an  infant  in  this,  that 
the  incapacity  is  not  always  obvious  to  a  stranger ;  and  also 
that  so  long  as  he  is  not  put  under  restraint,  tradesmen  may 
reasonably  furnish  him  with  things  suitable  to  his  condition  in 
life,  and,  if  they  are  actually  enjoyed,  recover  the  price  of  them 
(Bagster  (or  Baxter)  v.  E.  of  Portsmouth,  7  D.  &  R.  614 ;  5  B. 
k  C*  170).     It  is  not,  as  in  the  case  of  an  infant,  a  question  of 
necessaries  strictly  so  called. 

The  question  of  the  nature  and  degree  of  lunacy  to  avoid  a 
contract  is  much  discussed  in  Jenkins  v.  Mm*riSy  14  Ch.  D.  674  : 
and  it  was  there  decided  by  the  Coui*t  of  Appeal,  that  an  insane 
delusion  to  avoid  a  contract  must  be  such  as  to  enter  into  the 
subject-matter  of  the  contract,  so  that  the  person  was  incom- 
petent to  manage  his  affairs  in  respect  of  that  very  matter. 

The  indulgence  given  to  lunatics  has  apparently  been 
extended  to  persons  who  have  been  induced,  when  in  a  state  of 
complete  intoxication,  to  enter  into  contracts  to  their  prejudice. 
The  reason  is  that  it  is  a  fraud  in  the  other  party  to  take 
advantage  of  the  drunkard's  state ;  and  the  case  is  so  put  by 
Parke,  B.,  in  the  case  of  Gore  v.  Gibson,  13  M.  &  W.  623.  For 
drunkenness  has  never  been  admitted  as  an  excuse  for  a  tort  or 
a  crime,  and  there  can  be  no  better  reason,  on  the  part  of  the 
di^nkard,  for  excusing  him  from  a  contract. 
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5.  Married 
women : 


5.  Married  Women. 

5.  A  mxirried  woman,  speaking  generally,  cannot  contract, 
and  any  contract  which  she  may  purport  to  make  is  absolutely 
void  It  has  been  even  held  that  a  feme  coveH,  living  apart 
from  her  husband,  and  having  a  separate  maintenance  secured 
to  her  by  deed,  cannot  contract  or  be  sued  as  a  feme  sole 
{Marshall  v.  Mai^  Button,  8  T.  E.  545J. 


Except, 

(a)  when 
husband  abroad, 


The  exceptions  are : — 

(a)  When  her  husband  is  an  alien  enemy  and  abroad 
(Lindley,  p.  86;  Derry  v.  MazaHne,  Lord  Raymond, 
147). 


(6)  husband 
civilUer  mortuus, 


(b)  When  her  husband  is  civiliter  mortuus,  which  is  now 
the  same  as  to  say  that  he  is  a  convict  within  the 
meaning  of  33  &  34  Vict.  c.  23,  s.  6. 


{e)  trading  on 
her  own  account 
in  City  of 
London, 


(c)  When  she  is  a  sole  trader  within  the  City  of  London 
she  is,  by  the  custom  of  the  city,  capable  of  con- 
tracting and  of  suing  and  being  sued  in  the  city 
courts  in  matters  arising  out  of  her  dealings  in  her 
trade  in  London  (Benjamin,  p.  29  ;  Beard  v.  Webb, 
2  B.  &  P.  93). 


{d)  contracting 
on  the  credit  of 
separate  estate. 


(d)  A  married  woman  may  by  contract  bind  separate 
estate  (as  to  which  she  is  not  restrained  from  anti- 
cipation, Pike  V.  Fitzgibbon,  C.  A.  1881),  provided 
she  intended  to  contrcoct,  and  was  understood  by  the 
other  party  to  contract,  not  on  behalf  of  her  husband, 
•  but  for  herself,  and  on  the  credit  of  her  separate  estate. 
The  intention  so  to  contract  need  not  be  expressed, 
but  may  be  inferred  from  the  nature  of  the  contract 
itself  {Mrs,  Matthewman's  case,  L.  K.  3  Eq.  781 ; 
London  Chartered  Bank  v.  LempHhre,  L.  R  4  P.  C. 
Ap.  572,  594  ;  Picard  v.  Hine,  L.  B.  5  Ch.  Ap.  274  ; 
Lancashire  and  Yoi'kshire  Bank  v.  Tee,  Nov.  22, 
1875,  V.  C.  H.,  W.  N.  p.  213),  and  is  readily  inferred 
if  the  married  woman  is  at  the  time  living  separate 
from  her  husband  {Picard  v.  Hine,  supra). 
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(e)  By  some  modem  statutes  a  married  woman  is  enabled 
to  contract  under  certain  circumstances  or  for 
certain  limited  purposes.  While  judicially  separated  judicially 
from  her  husband  a  married  woman,  by  20  &  21  '^^^ 
Vict.  c.  85,  s.  25,  is  to  be  considered  as  a  feme  sole 
with  respect  to  property  of  every  description,  which 
she  may  acquire  or  which  may  come  to  or  devolve 
upon  her,  and  (by  sec.  26)  is  to  be  considered  as  a 
feme  sole  for  the  purposes  of  contract,  and  Wrongs 
and  Injuries,  and  suing  and  being  sued  in  every 
civil  proceeding.  She  is  in  a  similar  position  with 
respect  to  property  and  to  contracts,  and  suing  and 
being  sued  {Ramsden  v.  Brearley,  L.  R.  10  Q.  B. 
147),  if  she  obtains  an  order  of  protection  from  a 
magistrate  or  judge,  on  the  ground  of  her  husband's 
desertion,  under  section  21  of  the  same  statute  (see 
also  21  &  22  Vict.  c.  108,  ss.  6—10).  By  section  10 
of  the  Married  Women's  Property  Act,  1870  (33  & 
34  Vict.  c.  93),  a  married  woman  may  effect  a 
policy  of  insurance  upon  her  own  life  or  the  life  of 
her  husband  for  her  separate  use.  By  the  same 
Act,  sec.  1,  the  wages  and  earnings  of  any  mamed 
woman,  acquired  after  the  passing  of  the  Act  in 
any  employment,  occupation,  or  trade  in  which  she 
is  engaged,  or  which  she  carries  on  separately  from 
her  husband,  and  also  any  money  or  property  so 
acquired  by  her  through  the  exercise  of  any 
literary,  artistic,  or  scientific  skill,  and  all  invest- 
ments of  such  wages,  earnings,  money,  or  property, 
shall  be  deemed  and  taken  to  be  property  held  and 
settled  to  her  separate  use,  and  her  receipts  alone 
are  declared  to  be  a  good  discharge  for  such  wages, 
earnings,  money,  and  property;  and  by  section  11 
of  the  same  Act  a  married  woman  may  maintain 
an  action  in  her  own  name  for  the  recovery  of  any 
wages,  earnings,  money,  and  property,  by  the  Act 
declared  to  be  her  separate  property,  and  it  is 
further  enacted  that  she  shall  have  in  her  own 
name  the  same  remedies,  both  ci\'il  and  criminal, 
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Part  II.  against  all  persons  whomsoever  for  the  protection 

§  1. 

^ 1 ^  and  security  of  such  wages,  earnings,  money,  and 


property,  and  of  any  chattels  or  other  property 
purchased  by  means  thereof  for  her  own  use,  as  if 
such  wages,  earnings,  money,  chattels,  and  property, 
belonged  to  her  as  an  unmarried  woman.  Under 
the  two  sections  last  mentioned,  it  has  been 
decided  that  a  married  woman  is  entitled  to 
maintain  an  action  in  her  own  name  to  recover 
damages  against  her  bankers  for  dishonouring 
cheques  drawn  by  her  in  the  course  of  a  trade 
which  she  carries  on  separately  from  her  husband, 
or  for  not  duly  presenting  or  not  giving  due  notice 
of  dishonour  of  a  bill  of  exchange  acquired  by  her 
in  such  trade,  and  entrusted  to  them  by  her  for 
presentment  (Summers  v.  City  Bank,  L.  R.  9  C.  P. 
580.) 

Pcnonsof  Besides  the  conditions   of  incapacity  above   mentioned,  I 

Incorporated        must  here  advert  to  legal  persons  of  limited  capacity,  namely, 
companies.  companies  incorporated  for  particular  purposes.     It  is  a  general 

principle  that  a  corporation  cannot  possibly  employ  its  funds 
for  purposes  not  authorised  by  its  constitution  (Lindley,  p.  87). 
And  so,  although  a  railway  company  may  sell  the  rolling  stock 
which  they  find  it  no  longer  convenient  to  use  for  the  purpose 
of  their  tiaflSc,  it  is  not  competent  for  a  railway  company  to 
enter  into  the  business  of  manufacturers  of  engines  or  rolling 
stock  for  sale ;  and  on  a  motion  before  the  Master  of  the  Rolls 
(16  Dec,  1875),  the  London  and  North-Western  Railway 
Company  were  restrained,  on  an  information  by  the  Attorney- 
General  (on  the  relation  of  certain  manufacturers),  from  manu- 
facturing engines  for  sale.  The  Master  of  the  Rolls  (Jessel),  in 
a  subsequent  case  relating  to  the  letting  of  rolling  stock, 
carried  the  doctrine  further  than  the  majority  in  the  Court  of 
Appeal  thought  warranted,  it  being  shown  that  the  letting 
of  the  rolling  stock  was  conducive  to  the  profitable  working  of 
their  line  {Att.-Gen.  v.  G.  E,  Ry,  Co.,  11  Ch.  D.  449). 
But  this  does  not  interfere  with  the  principle  for  which  I  have 
cited  the  case  of  the  London  and  North-Western  Company  as 
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an  authority.    As  the  objects  of  a  company  incorporated  by        ^^'2^^' 
special  Act  are  defined  by  the  Act,  so   are  the  objects  of  a  ^^- — » — -^ 
company  formed  under  the  Act  of  1862  defined  by  its  memo- 
randum  of  association ;   the   company  is  by  its  constitution 
incapable  of  acting  outside  the  sphere  of  its  memorandum  of 
association,  and  no  attempt  at  ratification,  even  by  the  whole 
body  of  the  shareholders,  can  render  such  an  act  binding  on  the 
company  {Aahbury,  c&c,  Co,  v.  Riche,  L.  R.  7  H.  L.  Ap.  Go3). 
In  the  case,  therefore,  of  a  corporation   (including  a  company 
incorporated,  whether  under  a   special   or  general   Act),  the  . 
ownership  of  goods  does  not  'necessarily  imply  a  power  to  sell 
them.     I  shall  revert  to  the  subject  of  this  limited  capacity 
when  treating,  in  a  later  part  of  this  work,  of  the  law  of  agency 
relating  to  corporations. 

SECTION  II.— WHO  IS  ENTITLED  TO   DISPOSE  OF  THE  PnOPEUTY.   §  2.  WIjo  is 

entitled  to 
^  dispose  of 

Property  dejined.  the  property. 

The  primary  end  of  sale  is  the  transfer  of  property  in  tlie  Property,  what 
thing  sold,  and  it  is,  therefore,  essential  to  a  valid  sale  that  one 
of  the  parties,  namely,  the  seller,  should  have  power  to  dispose 
oi  i\\e  property.  \ 

And  before  going  further  it  is  necessary  to  state  clearly  what  is  »*  General  pro- 
meant  by  "  property,"  when  the  transfer  of  property  in  a  thing  Srorcrty.**^*^" 
is  spoken  of.     And  it  is  here  convenient  to  advert  to  the  ex- 
pressions "  general  property "  and  *'  special  property,"  which 
are  met  with  in  the  cases  and  books  on  the  subject  of  sale. 

To  shorten  the  task  of  definition  in  this  place,  I  refer  the 
reader  to  the  analysis  contained  in  the  Student's  Edition  of 
Austins  Lectures  on  Jurisprudence  (pp.  177,  387,  &c.),  and 
assume  the  principles  of  that  analysis  as  understood. 

Austin's  definition  is,  in  effect,  this  : — 

Dominion  or  property  is  the  right  residing  in  a   person  Dominion  or 
called  the  dominus  or  owner,  availing  against  other  persons  P''®P®'^y  '^^  **^® 
generally,  to  use  or  deal  with  the  thing,  the  subject  of  the 
right,  in  a  manner,  and  to  an  extent  limited  only  by  the  general 
rules  of  law,  and  not  by  any  particular  right  over  the  same 
subject  residing  in  another. 
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Jut  in  re  aliend. 


The  right  here  spoken  of  as  pi^operty,  consists  in  fact  of  a 
great  number  of  rights,  and  may  be  conceived  of  as  a  bundle  of 
rights,  each  consisting  in  the  right  to  deal  with  the  subject  in 
some  particular  manner,  or  to  an  extent  circumscribed  by  a 
definite  line.  One  (or  more)  of  these  particular  rights,  de- 
tached, as  it  were,  from  the  bundle,  and  placed  in  the  hands  of 
one  who  is  not  the  owner,  has  been  called  jus  in  re  alienA  (or, 
to  use  the  short  phrase  of  the  Roman  lawyers,  jus  in  re) ;  a 
right  defined  as  follows  : — 

Every  jus  in  re  aliend  is  a  fraction  or  particle  residing  in 
one  person,  of  property  residing  in  another  person  (Student's 
Austin,  p.  413), 


Property  in  the 
narrower  sense. 

**  Special  pro- 
perty "  and 
"general  pro- 
perty "  are  the 
corresponding 
terms  in 
English  law. 


Now  dominium  (or  property)  and  ju^  in  re  aliend,  as  thus 
defined,  correspond  to  the  terms  "general  property"  and 
"special  property"  as  used  in  the  English  cases  relating  to 
sale.  "General  property  denotes  the  property  as  above 
defined,  and  connotes  the  fact  that  some  of  the  rights  constitut- 
ing the  property  in  the  larger  sense  of  the  term,  have  been 
detached  from  the  bundle,  and  form  jus  in  re  aliend  residing 
in  one  not  the  owner.  Or  it  may  be  said  that  "  general  pro- 
perty "  is  the  residuum  of  the  property  after  detaching  the  jus 
in  re  aliend,  "  Special  property  "  and  "  special  interest  "  are 
phrases  conveying  the  same  notion  as  jus  in  re  aliend ;  but 
are  usually  applied  to  the  particular  species  of  jus  in  re  aliend 
called  lien  and  pledge.^ 

I  have  no  objection  to  the  terms  "general  property"  and 
"special  property,"  nor  do  I  intend  throughout  this  part  of  my 
subject  to  employ  instead  the  less  familiar  terms  dominium 
and  jus  in  re  aliend,  which,  as  Austin  shows,  are  far  from 
being  themselves  precise.  The  terms  "  general  property  "  and 
"special  property"  are  indeed  very  apt  and  fairly  precise 
expressions,  though  I  doubt  whether  their  meaning  is  always 
con'ectly  apprehended  by  many  who  use  them  as  current  coin. 
But  inasmuch  as  the  use  of  these  terms  has  been  confined  to  a 
very  narrow  circle  of  questions,  I  think  it  important  to  point 
out  their  correspondence  with  notions  which  pervade  every 
civilized  system  of  law,  and  with  terms  which  classic  usage  and 
modem  analysis  have  combined  to  stamp  with  a  fixed  value. 
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I  observe  that  this  identity  of  meaning  between  the  phrase        ^^rt  n. 
"  special  property  "  and  the  ju8  in  re  (that  is,  jus  in  re  aliend)    ^*- — r-^ — " 
of  the  Boman  lawyers,  is  pointed  out  by  Mr.  Justice  Shee  in 
his  judgment  in  the  case  of  Donald  v.  Suckling,  L.  R.  1  Q.  B. 
585,  595,  599. 

It  would  indeed  (as  I  shall  presently  show)  be  no  great 
violation  of  established  language  to  apply  the  term  "  special 
property  "  to  a  mortgage  of  goods  (even  as  the  right  is  con- 
ceived of  in  English  law)  as  well  as  to  the  species  of  rights 
called  lien  and  "pledge.  And  with  a  still  more  strict  consistency 
of  language,  the  term  "  special  property ''  may  be  used  to 
include  the  species  of  rights,  which,  as  the  direct  descendants  of 
the  Roman  hypotheca,  are  familiar  to  most  European  systems  of 
law,  and,  through  the  practice  of  the  Admiralty  Courts,  even  to 
English  law.  A  still  better  term,  and  one  which  I  shall  employ  "  Right  in 
when  convenient,  to  embrace  all  those  various  species  of  rights,  ^s^^h  ^^ 
is  the  Scotch  term  "  right  in  security,"  and  the  only  novelty  in 
my  use  of  this  term  will  be  its  extension  to  include  the  peculiar 
conception  of  wjoHgage  according  to  English  law. 

I  have  hitherto  not  concerned  myself  with  any  question  as  to  «« Legal »» and 
whether  what  I  may  call  the  ultimate  purpose  of  the  right,  is  ^^^^^^ 
for  the  benefit  of  the  owner  himself  or  of  some  other  person 
or  persons.  In  the  latter  case  the  owner  may,  as  executor, 
administrator,  or  trustee,  be  accountable  or  under  a  duty 
to  some  other  person  or  persons  who  have  a  right  in  personam 
against  him.  And  I  must  now  explain  the  extent  to  which  the 
right  of  property  may  be  modified,  by  the  circumstance  that 
the  idtimAxte  puiyose  of  the  owner  s  right  is  for  the  benefit  of 
another. 

According  to  the  old  distinction  between  Law  and  Equity 
the  property  at  law  and  the  propeHy  in  equity  might  be 
in  different  persons ;  or  one  person  (A.)  might  be  the  legcdy  and 
another  (B.)  the  equitable  owner.  This  was  precisely  the  same 
thing  as  to  say  that  the  ultimate  purpose  of  A.*s  legal  owner- 
ship was  for  the  benefit  of  B.,  that  ultimate  purpose  being 
capable  of  being  enforced  by  a  suit  in  Chancery  by  B.  against 
A.,  or  by  an  equitable  defence  available  to  B.  against  A.^  under 
the  Common  Law  Procedure  Act^  1854. 
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^^"  ^^  In  efiect,  the  dominus,  or  ovmer  (A.)  is  under  a  personal 

" » ^    obligation  to  another  (B.),  to  permit  the  latter  (B.)  to  exercise, 


in  whole  or  in  part,  the  power  of  user  and  exclusion  which  the 
former  (A.)  is  entitled  to  exercise  against  persons  generally. 
And  further,  a  third  person  (C.)  having  notice  of  B.'s  right, 
cannot  by  any  transaction  with  A.  acquire  a  property  in  the 
thing  without  subjecting  himself  to  the  liability  to  give  eflfect 
to  B/s  right. 

According  to  the  system  of  Law  as  distinguished  from  Equity, 
A.'s  dominium  was  complete.  But  this  was  a  mere  fiction, 
which  became  considerably  modified  in  a  Court  of  Equity. 
Even  there,  however,  the  legal  omnership  prevailed,  unless  the 
person  relying  upon  it  had  purchased  with  knowledge  of  the 
equitable  right. 

The  essential  character  of  the  rights  remain  unafiected  by 
the  Judicature  Act,  which  abolished  the  distinction  between 
law  and  equity  cw  procedure,  and  it  is  often  convenient  to 
employ  the  terms  legal  property  or  property  at  law,  as  distio- 
guished  from  equitable  rights,  to  express  the  modified  dominium 
which  the  terms  historically  signify.  I  shall  use  these  terms 
accordingly ;  and  here,  once  for  all,  state  what  I  mean  by  them, 
as  follows  : — 

Legal  (an  distinguished  from  equitable)  propeHy  is  the 
right  residing  in  the  dominus  (A.),  modified  by  a  personal 
right  residing  in  another  (B.),  and  is  such  tliat  A.  has  the 
right  of  user  and  exclusion  available  against  persons  gene- 
rally  concept  B. ;  and  has,  moreover,  independently  of  B.,  the 
power  of  alienation  for  value  to  any  person  not  affected  by 
knowledge  of  B,'s  right. 

Persons  invested  wiht  Disposing  Power. 

Persons  in-  Having  indicated  what  is  meant  by  property  in  my  definition 

deposing  power,  ^f  sale,   I   next  consider  who  are  the  persons    having  power 

to  dispose  of  the  property. 

These  persons  are  comprised  in  the  following  descriptions  : — 

Istly.  The  owner. 

2ndly.  Persons  authorised  or  empowered  by  the  mandate 
of,  or  other  contract  with  the  owner. 
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3rdly.  Persons  selling  in  market  oveH,  ^&*9  ^^' 

4thly.  Persons  in  possession  of  current  coin  or  having  the 


actual  possession   and    control   of  a  negociable 
instiniment. 
5thly.  Persons  selling  under  process  of  law. 

1.  The  Ov>ner. 

And  first,  the  owner  himself.     Except  in  the  cases  of  general  i.  Theovmer, 
incapacity  and  limited  capa^ty  above  mentioned,  so  far  as 
they  relate  to  capacity  to  contract  by  way  of  sale,  the  owner  or 
dominvs  (in  the  large  sense  above  mentioned)  has  the  power 
to  dispose  of  the  property. 

As  a  more  convenient  place  may  not  occur,  I  may  here  "Property by 
advert  to  a  class  of  questions  arising  between'  two  persons  (A.  ^^^^  • 
and  B.),  where  by  reason  of  some  act  or  omission  of  B.  the 
question  is  decided  in  A/s  favour,  as  if  a  third  person  (C.)  had 
owned  the  chattel,  though  in  truth  he  did  not.  These  cases 
are  referred  to  by  Blackburn,  under  the  proposition  : — '*  There 
may  be  pi^opeirty  by  estoppel^ 

This  is  only  a  particular  case  of  the  general  principle  of  Meaning  and 
estoppel,  which  has  been  stated  as  follows: — "Where  one  by  gg^pJ^^ 
his  words  or  conduct  wilfully  causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  diflFerent 
state  of  things  existing  at  the  same  time,"  (Lord  Denman  in 
Picard  v.  Sears,  6  A.  &  E.  474  ;  Blackburn  on  Sale,  p.  162). 
And  the  rule  so  laid  down  is  afterwards  corrected  and  explained 
by  Baron  Parke  as  follows : — "  By  the  term  '  wilfully '  in  that 
rule  we  must  understand,  if  not  that  the  party  represents  that 
to  be  true  which  he  knows  to  be  untrue,  at  least  that  he  means 
his  representation  to  be  acted  upon,  and  that  it  is  acted  upon 
accordingly ;  and  if,  whatever  a  man's  real  intention  may  be,  he 
8o  conducts  himself  that  a  reasonable  man  would  take  the 
representation  to  be  true,  and  believe  that  it  was  meant  that 
be  should  act  upon  it,  and  did  act  upon  it  as  true,  the  party 
making  the  representation  would  be  equally  precluded  from 
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Fart  IL 
§2. 


Same  principle 
known  under 
the  expressions 
"representa- 
tion "or  "hold- 
ing out." 


contesting  its  truth;  and  conduct  by  negligence  or  omission, 
where  there  is  a  duty  cast  upon  a  person,  by  usage  of  trade 
or  otherwise,  to  disclose  the  truth,  may  often  have  the  same 
effect.  As,  for  instance,  a  retiring  partner  omitting  to  inform 
his  customers  of  the  fa^t,  in  the  usual  mode,  that  the  con- 
tinuing partners  were  no  longer  authorised  to  act  as  his 
agents,  is  bound  by  all  contracts  made  by  them  with  third 
persons  on  the  faith  of  their  being  so  authorised  "  (Freeman 
V.  Cook,  2  Ex.  G54,  referred  to  and  approved  in  PolaJc  v. 
Everitt,  1 Q.  B.  D.  673  ;  and  in  McKenzie  v.  British  Linen  Co., 
6  App.  Ca.  82,  101,  109). 

The  principle  of  estoppel  is  identical  with  the  rule  as  to 
" representation''  or  "kolding  out**  which  has  been  applied  in 
numerous  cases  by  Courts  of  Equity,  as  well  as  courts  of  law, 
and  to  which  I  shall  at  several  points  in  the  sequel  have  occa- 
sion to  refer.  It  affords  not  only  a  good  defence,  but  an  active 
title  to  sue  for  damages,  where  a  loss  has  been  incurred  as  the 
proximate  consequence  of  the  act  invited  by  the  misrepresen- 
tation. In  such  a  case  the  representation  has  been  deemed,  at 
law,  equivalent  to  a  contract  of  warranty,  the  consideration 
being  the  act  done  by  the  other  at  the  request  or  invitation  of 
the  person  making  the  representation.  For  instance,  a  person 
(A.),  representing  himself  as  agent  for  another  (B.),  makes  a 
contract  in  writing  with  a  third  (C),  wherein  A  is  described  as 
such  agent,  for  an  interest  in  land.  C,  not  being  able  to  obtain 
performance,  institutes  a  suit  in  Chancery  against  B.  for  specific 
performance.  A.,  although  aware  of  the  suit,  does  not  disclose 
his  want  of  authority,  and  it  is  not  discovered  by  C.  until  costs 
liave  been  incurred  in  the  suit.  In  an  action  by  C.  against  A., 
the  latter  was  held  liable  in  damages  for  the  misrepresentation, 
including  the  costs  of  the  Chancery  suit  (Gollen  v.  Wright,  7 
E.  &  B.  301 ;  see  also  Yeomans  v.  Williams,  L.  R.  1  Eq.  184; 
Ex  parte  BoUand,  In  re  Dysart,  9  Ch.  D.  312).  But  the  principle 
does  not  extend  to  a  mere  representation,  made  in  good  faith,  and 
unaccompanied  by  an  invitation  to  act  This  was  held  to  be 
the  case  where  a  Telegraph  Company  having  made  a  mistake  in 
conveying  a  message,  was  sued  by  the  party  who  received  the 
incorrect  message  and  who  had  acted  upon  it  The  mistake 
was  in  good  faith.  There  was  no  corvtract  between  the  Company 
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and  the  receiver  of  the  message,  nor  any  warranty  by  the        ^^^'^  ^^* 

former.    What  the  receiver  of  the  message  did  when  he  got  it  ^ r — -^ 

was  obviously  no  concern  of  the  Company,  nor  was  there  any- 
thing from  which  an  invitation  or  request  on  their  part  to  him 
so  to  act  could  be  implied  {Dickson  v.  Renter's  Telegraph  Co,, 
26  W.  R.  23). 

The  language  held  in  Courts  of  Equity  has  been  slightly  Mode  in  which 
different,  but  is  in  effect  identical.     It  amounts  to  this  : — "  If  ^becn  ex-^ 
a  person,  with  the  intention  to  influence  the  conduct  of  anotlier,  JH^^^  ^L    ., 

,     .  ,  Courts  of  Equit; 

represents  as  existing  a  state  of  facts  which  he  knows  does  not 
exist,  or  in  the  existence  of  which  he  has  no  reasonable  gi*ound 
for  belief,  and  the  other  acts  accordingly  on  the  faith  of  the 
facts  so  represented,  the  former,  as  against  the  latter,  cannot 
avail  himself  of  the  real  state  of  facts,  and  is  deemed  to  have 
warranted  the  truth  of  the  facts  as  represented  by  him  (Bur- 
rowea  v.  Lock,  10  Ves.  470  ;  Mice  v.  Rice,  2  Drew.  73 ;  Crouch 
V.  Credit  Fonder,  L.  R.  8  Q.  B.  374,  385  ;  HaH  v.  Swaine,  L.  R. 
7  Ch.  D.  42  ;  In  re  British  Farmers'  Pure  Linseed  Cake  Co,, 
7  Ch.  D.  533 ;  cf.  Shropshire  Un  ion  Ry,  Co,,  L.  R.  7  H.  L. 
496,  509). 

The  principle  has  been  extended,  in  the  case  where  a  fraud 
has  been  committed  by  which  one  of  two  innocent  persons 
must  suffer,  so  as  to  visit  upon  one  of  them  the  consequences 
of  mere  negligence  or  misplaced  confidence.  It  has  been  laid 
down  that  "  where  one  of  two  innocent  parties  must  suffer  from 
the  fraud  of  a  third,  the  loss  should  fall  on  the  one  who  enabled 
the  third  party  to  commit  the  fraud ''  {Bahcock  v.  Lawson,  4 
Q.  B.  D.  394,  400 ;  Matthcxus  v.  Discount  Corj>oiution,  L.  R.  4 
C.  P.  228 ;  Hiort  v.  Bott,  L.  R.  9  Ex.  8G  ;  Campbell  on  Ne- 
gligence, 2nd  ed.,  p.  128).  In  Vickers  v.  Heiis  (L,  R.  2  H.  L. 
Ca.  115)  Lord  Hatherley  says: — "If  one  person  arms  another 
with  a  symbol  of  property,  he  should  be  the  sufferer,  and  not 
the  person  who  gives  credit  to  the  operation  and  is  misled  by 
it"  By  a  steady  adherence  to  this  principle  the  Scotch  Courts 
have  always  maintained  that  security  to  mercantile  dealings  on 
the  faith  of  apparent  rights  which  the  Legislature  in  England 
has  gradually  and  with  difficulty  achieved  under  the  series 
of  Acts  hereafter  considered  under  the  name  of  the  Factors' 
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Part  II.       ^cts  (see  Vickers  v.  Hertz,  supra ;  Pochin  v.  Rohlnow,  Court 
of  Session,  3rd  series,  vol.  vii.  p.  622). 

A  further  illustratiou  of  the  principle  may  be  found  in  the 
rule  of  equity  which  has  been  established  in  the  case  of  an  un- 
discharged bankrupt  who  has  been  allowed  by  the  trustee  to  go 
on  trading.  If  the  assignees  or  trustee  permit  him  to  trade, 
and  knowingly  allow  him  to  treat  with  new  creditors  who  in 
ignorance  of  his  circumstances  deal  with  him  upon  the  faith  of 
his  ability  to  contract — especially  where  he  has  changed  his 
trade  or  the  place  of  carrying  it  on — the  new  creditoi-s  have  a 
right  to  be  paid  out  of  the  newly  acquired  assets  before  the 
creditors  under  the  first  bankruptcy  (Engleback  v.  Nixon,  L.  R. 
10  C.  P.  645,  655  ;  Troughton  v.  Gltley,  Amb.  629).  The  mere 
fact  of  the  debtor  going  on  trading  is  however  not  sufficient  to 
raise  the  presumption  of  consent  or  knowledge  on  the  part  of 
the  trustee  {Ex  parte  Ford,  In  re  Caughey,  1  Ch.  D.  521). 

As  illustrations  of  "property  by  estoppel"  Blackburn  (pp. 
163 — 166)  cites  the  cases  of  Slonard  v.  Dunkln  (2  Camp. 
344  ;  Hawes  v.  Watson  (2  B.  &  C.  540) ;  and  Gosling  v.  Birnie 
(7  Bing.  339).  These  are  all  cases  of  action  of  trover  against 
warehousemen  or  wharfingers  who  had  acknowledged  them- 
selves to  hold  goods  on  their  premises  for  the  plaintitfs ;  the 
plaintiffs  in  each  case  having  paid  money  to  the  warehouseman, 
or  to  a  third  party  with  his  knowledge,  on  the  strength  of  the 
acknowledgment.  He  also  mentions  the  case  of  Gillett  v.  Hill 
(2  C.  &  M.  536),  where  there  was  evidence  by  way  of  admission 
against  the  warehouseman,  but  which  the  author  shows  was  not 
a  case  of  tnie  estoppel,  as  it  does  not  appear  that  the  plaintiff 
paid  the  vendor,  or  otherwise  altered  his  position  in  consequence 
pf  the  defendant's  acts. 

"A  warehouseman,"  the  learned  author  continues,  "may 
make  himself  responsible  to  both  parties :  to  one  because  he 
has  rendered  himself  incapable  of  denying  that  the  property 
belongs  to  that  party,  though  in  truth  it  does  not :  and  to  the 
other  because  the  property  is  in  truth  his."  And  this  remark 
is  illustrated  by  the  case  of  Batut  v.  Hartley  (L.  R.  7  Q.  B.  594), 
where  the  defendant,  the  proprietor  of  a  sufferance  wharf,  was 
found  liable  to  the  plaintiff,  the  owner  of  the  goods,  although  it 
was  suggested,  apparently  with  reason,  that  he  might  be  liable 
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as  bailee  to  another  person.     The  defendant  had  in  the  first        ^^''o^^' 

instance  received  the  goods  as  bailee  to  L.,  subject  to  a  stop   ^ » ^ 

order  for  the  freight.  He  then  transferred  the  goods  into  the 
name  of  M.,  to  whom  L.  had  indorsed  the  bill  of  lading.  He 
subsequently,  as  he  alleged,  on  M.'s  request,  transferred  the 
goods  to  "warrants."  A  jury  had  found  that  the  transaction 
between  M.  &  L.  was  colourable,  and  with  knowledge  on  the 
part  of  M.  of  the  intention  of  L.  to  deprive  the  plaintiff  of  the 
goods.  Accordingly  it  was  held  that  M.  had  no  better  title 
than  L.,  although  there  was  nothing  to  show  that  the  warrants 
were  not  held  by  a  person  who  had  bond  fide  given  value,  and 
who  might  have  had  an  action  against  the  wharfinger  in  which 
the  latter  might  have  been  estopped  from  denying  the  holder's 
right. 

According  to  the  view  taken  by  the  Court  of  Appeal  in  the 
case  of  Attenbormtgh  v.  St  Kaiheriiie  Dock  Co.,  3  C.  P.  D. 
450,  the  warehouseman  in  a  case  such  as  that  refeiTcd  to  by 
Blackburn  in  the  passage  last  cited  is  entitled  to  the  benefit 
of  the  12th  section  of  the  C.  L.  P.  Act,  18C0 ;  and  is  allowed  to 
interplead,  so  that  the  hardship  which  formerly  existed  in  his 
case,  and  which  is  illustrated  by  the  Chancery  decision  of 
Crawshay  v.  Thornton,  2  My.  &  Cr.  1,  exists  no  longer. 

It  is  on  a  principle  of  personal  bar,  analogous  to  the  principle  Property  arising 
of  estoppel,  that  the  owner  of  goods  by  bringing  an  action  of  ei^ion  to  we 
trover,  or  for  the  conversion  of  goods,  and  recovering  damages  ^^^  conver&ion. 
which  are  paid,  in  eflFect  divests  himself  of  the  property  in  favour 
of  the  person  guilty  of  the  act  of  conversion  and  his  assignees 
[Cooper  V.  Shej^herd,  3  C.  B.  2G6 ;  Adams  v.  Boughton,  2 
Str.  1078).  "Whenever  one  person  aflfects  to  sell  the  goods 
of  another,  the  latter  is  not  bound  to  follow  his  goods, 
but  may  elect  to  sue  the  seller  for  conversion  of  them 
(Cochrane  v.  Rymell,  27  W.  R  776).  By  doing  so  and  re- 
covering damages  he  will  in  effect  confirm  the  title  of  the 
purchasers.  The  result  will  be  the  same  if  the  action  is  that 
formerly  called  an  action  of  detinue,  or  for  wrongful  detention 
of  the  chattel,  and  damages  are  recovered  and  paid  as  on 
estimation  of  the  full  value  of  the  chattel.  But  the  owner 
does  not  in  either  case,  by  merely  recovering  judgment  for 
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damages,  lose  his  title  to  the  property,  if  the  judgment  is  not 
satisfied  {Brinsmead  v.  Harrison,  L.  R  6  C.  P.  584  ;  7  C.  P. 
547,  554 ;  In  re  Ware,  Ex  parte  Drake,  25  W.  R.  641). 


2.  Persons  authorised  by  the  Owner, 

2.  Persons  duly      Secondly,  persons  duly  authorised  by  the  mandate  or  other 
^Sfowr!^u!^8dL  con^'ract  with  the  owner  to  sell  the  goods.    These  include  (a) 

Agents  having  authority  to  sell  on  behalf  of  the  owner,  (6)  Persons 
holding  security  over  the  goods  for  debt,  and  authorised  to  sell 
for  payment  of  the  debt,  (c)  Peraons  combining  both  these 
characters. 


(a)  Special 
agents  for  sale. 

Brokers. 


Master  of  sbip 
tinder  certain 
exceptional 
circumstancefl. 


(a)  Special^  agents  having  authority  to  sell  on  behalf  of  the 
owner  and  authorised  for  that  purpose  only,  are  usually  termed 
brokers.  Their  authority  depends  on  the  mandate  under  which 
they  are  employed,  which  may  be  express  (whether  given  by 
writing  or  verbally)  or  implied  from  the  usage  of  the  par- 
ticular market  in  which  they  deal.  Their  authority  and 
functions  will  be  treated  in  some  detail  in  the  portion  of  this 
work  relating  to  Agency. 

The  master  of  a  ship  is,  under  ordinary  circumstances,  the 
agent  of  the  shipowner,  but  under  exceptional  circumstances 
becomes  invested  with  an  implied  authority  on  behalf  of  the 
owners  of  the  cargo,  extending  in  extreme  cases  to  an  authority 
to  sell  the  goods. 

The  authority  of  the  master  of  a  ship  to  sell  the  goods  of  the 
absent  owner  is  derived  from  the  necessity  of  the  situation  in 
which  be  is  placed  ;  and,  consequently,  to  justify  his  thus  deal- 
ing with  the  goods,  he  must  establish  (1)  a  necessity  for  the 
sale ;  and  (2)  inability  to  communicate  with  the  owner,  and 
obtain  his  directions.  Under  these  conditions  and  by  force  of 
them,  the  master  becomes  the  agent  of  the  owner,  not  only  with 
the  power,  but  under  the  obligation  (within  certain  limits)  of 
acting  for  him  ;  but  he  is  not,  in  any  case,  entitled  to  substitute 
his  own  judgment  for  the  will  of  the  owner,  in  the  strong  act . 


*  For    the    distinction    between      see  the  general  piinciples  of  a^^Tuiv, 
General  Agents  and  Special  Agents,      part  viii. ,  j^osf. 
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of  selling  the  goods,  where  it  is  possible  to  communicate  with 
the  owner,  with  the  reasonable  expectation  of  ascertaining, 
in  time  to  act  upon  them,  his  wishes  in  the  matter  [Tlie 
Australian  SteaW'  Navigation  Co,  v.  Morse,  L.  R.  4  P.  C.  222  ; 
Acatos  V.  Burns  and  another  (C.  A.)  3  Ex.  D.  282). 

The  case  in  the  Privy  Council  above  cited  was  that  of  a 
cargo  of  wool  brought  from  the  owner's  farm  in  Australia,  which 
was  250  miles  from  the  nearest  port,  and  shipped  from  the  port 
of  Rockhampton  for  Sydney,  a  further  distance  of  about  900 
miles,  but  with  means  of  communication  by  telegraph  between 
ports.  The  consignees  were  nineteen  difierent  persons  in 
Sydney.  The  vessel,  about  45  miles  from  the  port  of  ship- 
ment, stnick  on  a  rock  and  filled.  Most  of  the  wool  became 
saturated  with  sea  water,  and  after  being  transhipped,  was  re- 
ported as  in  imminent  danger  of  getting  heated  and  spoiled. 
The  master,  acting  on  his  own  judgment,  sold  the  wool,  and  it 
was  held  that  he  was  justified  in  doing  so.  By  the  judgment 
of  the  Privy  Council  it  was  held  that  communication  with  the 
owner  was,  in  the  circumstances,  impracticable.  The  owners 
themselves  were  out  of  reach  of  any  communication,  and  to 
communicate  with  the  consignees,  even  supposing  them  to  have 
represented  the  owners  for  this  purpose,  would  have  involved 
an  amount  of  consideration  and  trouble,  inconsistent  with 
the  prompt  action  which  the  emergency  required.  In  the  case 
o{  Acatos  V.  Bui*ns,  on  the  other  hand,  the  question  arose  out  of 
the  sale  at  an  intermediate  port  of  a  quantity  of  maize  which 
had  been  shipped  in  such  a  state  as  to  be  dangerous  to  the  ship 
and  cargo.  The  maize  had  been  unshipped  into  lighters,  but 
the  jury  found  there  was  no  urgent  necessity  for  the  sale,  and 
the  master  might  have  communicated  with  the  owner  of  the 
maize  to  ask  him  whether  it  should  be  sold  or  not.  It  was  held 
accordingly  by  the  Court  of  Appeal  that  the  sale  was  wrongful. 

A  case  which  strongly  illustrates  the  burden  of  proof  laid 
upon  the  purchaser  is  Atlantic  Mutual  Insurance  Co,  v.  Huth,16 
Ch.  D.  474,  where  the  ship  was  totally  wrecked  at  a  distance  from 
port,  and  the  master  took  upon  himself  to  sell  the  wieck  and 
cargo  in  a  lump.  He  had  made  no  attempt  to  get  any  persons 
to  attempt  to  recover  the  cargo  for  salvage  remuneration,  which 
it  was  suggested,  though  hardly  proved,  that  he  might  have 
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Part  il       done.    The  Court  held  that  the  purchasers  must  be  treated  as 

§  2. 

''^ r-^ salvors. 


(6)  Persons  (6)  The  securities  over  goods  constituted  by  contract  with 

with  power""  ^    ^^®  owner  are  commonly  (in  English  law)  classed  under  three 
of  sale.  heads,  Lien,  Pledge^  Moiigage.    A  security  of  the  kind  be- 

longing to  the  first  of  these  three  heads  is,  properly  speaking, 
jtb8  in  re  aliend,  and  the  holder  of  it  has  a  "  special  property '' 
in  the  goods.  In  a  mortgage,  the  property  itself  is  in  contem- 
plation of  law,  transferred  to  the  mortgagee ;  the  right  of  the 
mortgagor  being,  strictly  speaking,,  a  mere  jus  in  peraona/ni 
against  him.  Other  varieties  of  rights  in  security  over  goods, 
familiar  to  most  modem  systems  of  law,  though  known  to 
English  law  only  through  the  practice  of  the  Admiralty  Court, 
are  those  derived  from  the  Roman  hypotheca,  and  termed 
hypothique,  hyp6thec  (in  Scotch  law),  and  hypothecation. 

Lieiu  Lien,  properly  so  called,  gives  no  authority  to  the  holder  to 

sell  the  goods,  but  merely  to  retain  possession  of  them  until  the 
debt  is  paid,  and  the  lien  is  destroyed  if  the  person  having  it 
parts  with  the  possession  contrary  to  the  terms  of  his  contract. 

Pledge.  Fledge  or  pawn,  in  English  law,  consists  in  a  transfer  of  the 

possession  of  goods  in  security  of  a  debt,  with  power  of  sale  in 
case  of  default  (Donald  v.  Suckling,  L.  R.  1  Q.  B.  604).  The 
pawnee  has  a  special  property  in  the  thing  pawned,  but  without 
divesting  the  original  owner,  who  retains  the  general  property. 
The  consequence  is  that  a  purchaser  from  the  pawnee  gets  a 
good  title  to  the  goods,  if  the  power  of  sale  is  validly  exercised, 
but  if  not,  he  has  no  better  title  than  the  pawnee.  The  pawn 
is  not,  like  a  lien,  determined  by  the  pawnee  parting  with  the 
possession,  and  although  so  transferred,  the  pawnor  is  not  en- 
titled to  possession  without  payment  of  the  debt  (Donald  v, 
Suckling,  L.  R.  1  Q.  B.  585 ;  Halliday  v.  Holgate,  L.  R  3  Ex. 
299).  The  transferee  has  in  fact  something  like  a  lien,  with 
possibly  a  power  to  transfer  his  right  such  as  it  is. 

I  may  here  mention  a  case  of  a  special  contract  in  which 
something  like  the  relation  of  pledgor  and  pledgee  was  con- 
stituted, but  where  the  special  property,  such  as  it  was,  became 
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terminated  so  as  in  effect  to  defeat  the  security.  The  case  I 
refer  to  is  Bahcoch  v.  Lawaon,  4  Q.  B.  D.  394 ;  affirmed  C  A. 
5  Q.  B.  D..  284.  The  plaintiff  made  advances  to  D.  &  Sons 
on  the  security  of  certain  flour  warehoused  in  accordance  with 
the  following  memorandum  signed  by  D.  &  Sons :  "  As  security 
for  the  due  fulfilment  on  our  part  of  this  undertaking,  we  have 
warehoused  in  your  name  sundry  lots  of  flour,  and  in  considera- 
tion of  your  delivering  to  us  or  our  order  said  floui  as  sold,  we 
further  undertake  to  specifically  pay  you  proceeds  of  all  sales 
thereof  immediately  on  their  receipt."  The  defendants  made 
advances  to  D.  &  Co.  in  ignorance  of  this  transaction,  and  D.  & 
Co.  by  fraudulently  representing  that  they  had  sold  the  flour  to 
defendants,  procured  from  the  plaintiffs  a  delivery  order  which 
they  gave  to  the  defendants.  The  defendants  on  this  order 
obtained  possession  of  the  flour,  and,  their  advances  not  being 
repaid,  sold  it.  It  was  held  that  (assuming  that  the  plaintiffs 
had  a  special  property  constituted  in  them  at  the  commence- 
ment) their  intention  in  giving  the  delivery  order  must  be 
taken  to  have  been  to  revest  the  whole  property  in  D.  &  Co.,  in 
order  that  they  might  transfer  it  to  the  defendants  as  pur- 
chasers ;  and  that  the  title  of  the  defendants  as  transferees 
bond  fide  and  for  valuable  consideration,  was  accordingly 
indefeasible. 

Although  it  is  by  English  law  essential  to  the  constitution  of 
a  pledge  that  possession  should  be  delivered  to  the  pledgee,  it 
has  been  held  that  a  pledge  may  be  good,  although  the  actual 
custody  was  given  back  for  a  special  purpose.  Thus  in  Reeves 
V.  Capper,  5  Bing.  N.  C.  136,  where  the  master  of  a  vessel 
pledged  his  chronometer  with  the  owner  of  the  vessel,  stipulating 
that  he  should  be  allowed  the  use  of  it  for  the  voyage,  for 
which  purpose  it  was  handed  back  to  him,  the  pledge  was  held 
good  against  a  subsequent  pledge  made  by  the  pledgor. 

By  a  viortgage  of  goods,  the  owner  is,  in  English  law,  con-  Mortgage. 
ceived  of  as  entirely  divesting  himself  of  the  property,  and  reserv- 
ing only  a  right  of  redemption,  being  a  personal  right  against 
the  mortgagor.  The  distinction  in  this  respect  between  a 
mortgage  and  a  pledge  will  be  found  stated  in  Hams  v. 
Birch  (9  M.  &  W.  591,  595)  and  Franklin  v.  Neate  (13  M.  & 
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W.  481,  484).  The  entire  property  being  so  vested  in  the 
mortgagee,  the  power  of  sale  (so  as  to  give  a  title  to  the  pur- 
chaser freed  from  any  right  of  redemption  which  may  subsist 
between  the  mortgagor  and  mortgagee)  is  vested  in  the  mort- 
gagee as  an  incident  to  the  property  and  not,  as  in  the  case 
of  pledge,  by  virtue  of  an  express  or  implied  mandata  A 
mortgage  of  chattels  is  usually  made  by  an  instrument  under 
seal  called  a  bill  of  sale.  But  it  has  been  decided,  on  the 
authority  of  a  passage  in  Coke,  that  a  mortgage  of  chattels 
may,  even  at  law,  be  made  without  delivery  of  possession  and 
without  deed  {Floi^  v.  Denny,  21  L.  J.  Ex.  223).  It  must  be 
bonie  in  mind  that  the  title  of  a  mortgagee  of  goods  not 
clothed  with  actual  possession  is  liable  to  be  divested  by  the 
execution  creditor  or  general  assignee  on  behalf  of  creditors 
unless  registered  under  the  provisions  of  the  Bills  of  Sale  Act, 
17  &  18  Vict.  c.  36  ;  and  by  the  trustee  in  bankruptcy  under 
the  reputed  ownership  clause  of  the  Bankruptcy  Act,  which  will 
be  fully  considered  in  the  sequel. 

ffypotheea.  The  hypotkeca  of  the  Roman  Law,  and  its  lineal  descendants 

in  modern  systems,  vary  in  some  minor  features,  but  have  this 
general  character  in  common.  The  right  is  a  "right  in  security" 
or  over  the  goods,  not  clothed  with  possession  but  giving  the 
creditor  a  right  to  have  the  goods  sold  under  judicial  authority 
for  payment  of  his  debt. 

A  charge  over  goods  which  gives  a  right  to  a  sale  by  order  of 
a  Court  of  Equity  comes  very  near,  in  practical  effect,  to  the 
Roman  hypotkeca.  But  the  term  hypothecation  is  applied,  in 
English  law,  only  to  the  security  which  is  constituted  under 
the  maritime  contracts  of  bottonii*y  and  i^spondentia ;  and 
it  has  been  said  that  these  contracts  do  not  confer  a  special 
propeHy  on  the  creditor  (Fisher  on  Mortgages,  p.  5).  This 
is  of  a  piece  with  the  distinction  in  the  English  books,  par- 
ticularly on  the  law  of  real  property,  between  propeHy  and 
powers.  It  would  be  easy  to  show  that  the  distinction  has 
no  essential  significance.  Every  power,  if  vested  in  one  who 
is  not  the  absolute  owner,  and  capable  of  exercise  so  as 
to  destroy  or  diminish  his  rights,  is  jus  in  re  aliend.  And 
as  the  term  "special  property"   is  of  comparatively  recent 
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invention,  and  of  arbitrary  application,  I  see  no  reason  why 
it  should  not  be  applied  to  the  powers  of  the  creditor  in  a 
bottomry  bond,  as  well  as  to  those  of  the  pawnee.  But  the 
use,  in  the  sense  before  mentioned,  of  the  term  "right  in 
security,"  avoids  any  verbal  question. 


I  must  here  note  the  species  of  right  constituted  by  what  is  JSquitabU 
called  an  equitable  aasigwment;  being  a  right  in  security  liable  ^cSdtyf 
to  be  defeated  only  by  a  purchaser  for  value  without  notice  who 
gets  the  legal  title. 

An  equitable  assignment  is  effected,  first  when  one  person,  ^^t.  of  goods  in 

.         ,  .  *  assignor  s  own 

being  m  possession  and  the  complete  owner  of  goods  according  possession. 

to  the  system  formerly  called  law  as  distinguished  from  equity, 

has  agreed  for  executed  consideration  (generally  consisting  of 

an  advance  of  money  by  way  of  loan)  that  goods  shall  become 

the  property  (generally  by  way  of  security)  of  the   other,  or 

that  they  shall  be  charged  with  payment  of  the  debt;^  or, 

secandly,  when  he  has  agreed  that  the  creditor  shall  have  a  2nd.  of  goods 

in  possession  of 

charge  on  his  goods  in  the  hands  of  a  bailee,  who,  on  receiving  a  third  person, 
notice  of  the  charge,  becomes  a  trustee  of  the  possession  for  the 
creditor. 


An  equitable  assignment  of  the  first  kind  was  established  by  First  kind  of 
the  highest  authority  in  the  case  of  Holroyd  v.  Marshall,  10  assignment, 
H.  L.  C.  191.     T.,  a  manufacturer  and  owner  of  machinery  at  a  Marshall!' 
mill,  becoming  embarrassed,  a  sale  of  his  eflfects  by  auction  took 
place,  and  H.  purchased  all  the  machinery  at  the  mill.     The 
machinery  was  not  removed,  and  it  was  agreed  that  T.  should 
buy  it  back  for  £5,000.    An  indenture  was  executed,  to  which 
T.,  H.  and  one  B.  were  pai-ties,  whereby  the  machinery  and 
premises  therein  specified  were  assigned  to  B.  in  trust  for  T. 
until  demand,  and  then  for  T.  absolutely  if  he  paid  the  amount 
due,  but  in  default  to  sell  and  apply  the  proceeds  to  pay  off  H., 


'  It  has  been  said  that  an  instru- 
mont  under  seal  charging  goods 
urith  a  debt,  confers,  even  at  law, 
a  right  to  take  possession  of  them 
as  a  security  (per  Mellish,  L.  J.,  in 
Edwards  v.  Edwards,  2  Ch.  D.  297). 
Where  the  goods  are  specifically 


ascertained,  and  are  in  the  assignor's 
possession,  it  is  very  difficult  to 
draw  the  line,  if  there  is  any, 
between  a  legal  and  an  equitable 
assignment  of  them.  But  the  dis- 
tinction is  not  frequently  of  practi- 
cal importance. 
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and  to  pay  the  surplus,  if  any,  to  T.  The  indenture  further 
contained  an  agreement  that  all  the  machinery  which,  during 
the  continuance  of  the  security,  should  be  fixed  or  placed  in  or 
about  the  mill  should  be  subject  to  the  same  trusts,  and  that  T., 
his  executors,  &c.,  would  at  all  times  during  such  continuance, 
at  the  request  of  H.,  his  executors,  &c.,  do  all  necessary  acts  for 
assuring  such  added  or  substituted  machinery,  so  that\he  same 
might  become  vested  accordingly.  Subsequently  to  the  execution 
of  the  indenture,  T.  purchased  and  placed  in  the  mill  additional 
machinery,  and  in  a  question  between  H.  and  an  execution 
creditor  it  was  held  that  the  new  machinery,  as  soon  as  placed 
in  the  mill,  was  brought  under  the  operation  of  the  agreement, 
and  became  in  equity  the  property  of  H.,  in  whose  favour  T. 
was  bound  to  execute  a  legal  assignment  of  the  property,  and 
for  whom  he  was  in  the  meantime  a  trustee. 


'WhjedukdUef 


A  trtiBt  sftid  to 
be  created. 


Such  a  trust 
established  in 
£x  partf. 
MmUagw,  In  re 
O'Brien, 


The  reason  why  it  was  necessary,  in  the  case  of  Holroyd  v. 
Marshall y  to  call  in  the  aid  of  Equity y  was  the  technical  one 
that  property  non  existing,  but  to  be  acquired  at  a  future  time, 
is  not  assignable  at  law.  Even  at  law,  however,  the  legal  title 
would  have  been  complete  in  the  assignee  under  the  indenture, 
upon  possession  being  taken  by  him  of  the  goods  {Hope  v. 
Hayley,  5  E.  &  B.  830).  It  is  not  easy  to  define  the  extent  to 
which  "equity"  has  gone  beyond  "law"  in  allowing  a  special 
property  or  right  in  security  to  be  created  in  goods  remaining 
in  possession  of  the  person  having  the  general  property ;  but 
this  at  least  may  be  laid  down  as  established  by  the  cases,  that 
where  there  is  a  bond  fide  debt,  and  an  agreement  in  writing 
by  the  debtor  for  an  executed  consideration,  clearly  expressing 
the  present  intention  to  set  apart  for  securing  the  debt  speci- 
fied goods  of  the  debtor,  or  goods  of  a  specified  class  when 
acquired  by  him,  a  trust  is  created  which  equity  will  enforce, 
of  all  goods  specifically  ascertained  as  coming  within  the  inten- 
tion of  the  instrument. 

A  trust  to  this  efiect  was  established  by  decision  of  the 
Court  of  Appeal,  under  an  agreement  in  writing  not  under  seal, 
in  the  case  of  Ex  parte  JUontagne,  In  re  O'Brien  (1  Ch.  D. 
554).  A  debtor,  on  the  eve  of  insolvency,  being  pressed  by  a 
creditor  for  payment,   wrote,  to    him  as  follows : — "  Messrs. 
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S.  M.  &  Co.,  Sirs, — In  consideration    of  your  delaying  legal        Part  II. 
proceedings  in  respect  of  a  returned  bill  of  lire  7268,  I  hereby ^ — ' 


transfer  to  you  500  tons  of  coals  which  are  on  my  wharf,  the 

proceeds  of  which  coals  shall  be  handed  to  you  till  my  debt  to 

you  is  liquidated*     I  also  engage  to  pay  you  £100  to-morrow, 

&a"     The  point  relied  on  by  the  creditor  was  that  there  had 

been  a  specific  appropriation   of  the   proceeds   of  the   coals, 

Baggallay,  L.  J.,  in  the  course  of  the  argument  (24?  W.  R.  310) 

asked  if  the  construction  of  the  letter  of  17th  August  was  not 

that  the  debtor  was  thereby  constituted  a  trustee  of  the  coals 

to  sell  them  for  the  benefit  of  Messrs.  S.  M.  &  Co.,  and  this 

seems  to  have  been  the  view  of  the  document  adopted  by  the 

Court,     It  was  also  held  that  by  a  true  construction  of  the 

instrument  it  was  the  intention  of  the  parties  that  the  creditor 

should  have  a  right  to  demand  possession  of  the  coals  if  he 

suspected  the  insolvency  of  the  debtor,   and  such  a  demand 

having  been  made,  they  ceased  to  be  in  the  reputed  ownership 

of  the  debtor  within  the  Bankruptcy  Act.     As  another  instance  ^nd  perhaps  in 

of  an  equitable  assignment  of  this  kind  may  perhaps  be  cited   ^^^*  ^-  ^*^^*- 

the  case  of  Tdib  v.  Hodge  (L.  R.  5  C.  P.  73),  where  the  security 

consisted  of  a  restaurant  "  as  fitted  and  licensed.'*     It  does  not, 

however,  clearly  appear  that  any  part  of  the  security  consisted 

of  Tnere  cliattds.     If  it  had  (the  transaction  having  been  prior 

to  the  Bills  of  Sale  Act,  1878)  there  would  probably  have  been 

a  reputed  ownership  in  regard  to  such  chattels. 

The   application   of  the   equitable   principle   laid   down   in  Noaasignment 
Holroyd  v.  Marshall  was  carefully  considered  by  the  Court  of  Jlon*too^^^e, 
Exchequer  in  Belding  v.  Read  (1865,  3  H.  &  C.  955),  where  the  ^'WiViflr  v.  lUa 
question  arose  between  the  assignee  in   bankruptcy  and  the 
holder  of  a  bill  of  sale  by  which  the  debtor  assigned  all  his 
household  furniture,  plate,  linen,  &c.,  aiid  all  other  his  personal 
estate  and  effects  wJudsoever  then  being  or  thereafter  to  be  upon 
or  about  his  dwelling-house,  farm,  or  premises  at  R.,  or  else- 
where in  Great  Britain  ;  and  the  property  in  dispute  consisted 
of  chattels  which  had  been  acquired  by  the  debtor  subsequently 
to  the  execution  of  the  deed,  and  seized  by  the  holder  of  the 
bill  of  sale,  some  of  them  upon  the  premises  at  R.  and  others 
not     It  was  held  that  none  of  this  after  acquired  property 
could  be  retained  under  the  security,  and  that  the  case  could 
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not  be  brought  within  the  equitable  principle  of  Holroyd  v. 
Marshall ;  on  the  ground,  in  effect,  that  the  description  waa 
too  vague  and  general.  Mr.  Baron  Bramwell  (3  H.  &  C.  964)  in 
observing  upon  Holroyd  v.  Marshall,  distinguishes  as  follows : — 
"  There,  machinery,  which  in  a  sense  was  not  specific  when  the 
deed  was  executed,  having  become  specific  by  being  brought 
into  a  particular  mill  and  made  a  part  of  its  machinery,  it  .was 
held  that  although  the  added  machinery  was  not  in  existence 
when  the  deed  was  executed,  a  covenant  or  grant  of  this  nature 
would  confer  an  equitable  interest  in  it.  But  here  the  property 
acquired  after  the  bill  of  sale  was  executed  has  never  become 
specific,  so  as  to  form  the  subject  for  a  decree  of  specific  per- 
formance." And  the  opinions  of  Barons  Martin  and  Channell 
put  the  distinction  on  the  same  ground. 


I>octrine  of 
Hclroyd  t. 

applied  in 
Leatham  t. 
Amor, 


In  the  case  of  LeatJutm  v.  Amor  (1878,  26  W.  R.  739)  the 
question  came  before  the  Court  on  interpleader,  and  the  Court 
took  time  to  consider  whether  the  case  was  distinguishable 
from  Holroyd  v.  Marshall  so  as  to  be  under  the  operation  of 
Belding  v.  Read,  It  arose  out  of  a  mortgage  made  by  the 
purchaser  to  the  vendor  of  a  refinery,  and  the  mortgage  deed 
assigned  the  buildings,  machinery,  and  chattels  belonging  to  or 
used  in  connection  with  the  refinery  particularly  described  in  a 
cei-tain  inventory, "  subject  to  the  addition  to  and  alterations  and 
renewals  of  parts  of  the  said  machinery,  chattels,  and  effects 
which  have  taken  place  since  (a  certain  date)  w  which  slidll 
hereafter  he  in  07'  upon  the  same  premises"  The  chattels  in 
question  in  the  case  w^ere  certain  articles  which  the  purchaser 
(the  mortgagor)  had  placed  upon  the  premises  subsequently  to 
the  date  mentioned,  and  the  decision  was,  in  effect,  that  the 
property  had  passed  in  equity  to  the  assignee.  Cockburn,  C.  J., 
says : — "  We  think  that  the  assignment  in  the  case  before  us 
is  suflBciently  specific,  the  machinery  and  chattels  in  question 
having  become  specific,  to  use  the  language  of  Mr.  Baron 
Bramwell,  by  having  been  brought  into  the  refinery,  and  made 
part  of  the  machinery.'*  And  Mr.  Justice  Manisty  says  : — "  It 
is  found  as  a  fact  in  the  special  case,  that  the  goods  in  question 
were  upon  and  used  in  connection  with  the  refinery  when  the 
sheriff  seized  them.    I  think,  therefore,  they  were  sufficiently 
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described  and  capable  of  being  identified  to  have  entitled  the        P-^m  n. 
plaintifif  to  maintain  an  action  for  specific  performance  of  the    ^ r ^ 


contract  contained  in  the  bill  of  sale,  and  that,  consequently, 
the  plaintiff  was  in  equity  the  proprietor  of  them  and  entitled 
to  priority  oyer  the  defendants  as  execution  creditors. 

In  Lazarus  v.  Andrad^,  5  C.  P.  D.  318,  a  question  came,  on  Same  doctrine 
interpleader,  before  Mr.  Justice  Lopez,  arising  out  of  a  bill  of  stock-in-trade, 
sale  by  way  of  mortgage  whereby  the  debtor  had  assigned  to  y^^^^nwfc 
the  plaintiff  the  stock-in-trade,  chattels,  goods,  and  effects  in 
and  upon  certain  premises  according  to  particulars  in  a  schedule, 
"  and  also  the  stock-in-trade,  goods,  chattels,  and  effects,  which 
shall  or  may  at  any  time  or  times  duiing  the  continuance  of 
this  security  be  brought  into  the  aforesaid  messuage  or  dwelling- 
house,  warehouse,  and  premises,  or  be  appropriated  to  the  use 
thereof,  either  in  addition  to  or  in  substitution  for  stock-in- 
trade,  goods,  chattels,  and  effects  now  being  therein,  or  any  of 
them."  Mr.  Justice  Lopez  decided  that  certain  stock-in-trade 
which  subsequently  to  the  date  of  the  bill  of  sale  had  been 
brought  on  to  the  premises  in  addition  to  or  substitution  for 
that  which  was  there  at  the  date  of  the  bill  of  sale,  and  w^hich 
had  been  seized  by  the  execution  creditor,  were  the  property  of 
the  plaintiff  under  the  bill  of  sale.  It  may  be  observed  that  in 
this  case  the  learned  judge  remarked,  "  Beldinr/  v.  Mead  was 
decided  before  the  Judicature  Acts,  aad  is  distinguishable  from 
the  present  case."  No  doubt  it  is  fairly  distinguishable,  but  I  do 
not  think  it  is  a  just  observation  on  BeldUig  v.  Read  to  say 
that  it  was  decided  before  the  Judicature  Acts.  The  form, 
indeed,  of  the  action  was  trover  by  the  assignee  in  bankruptcy, 
but  the  decision  was  on  a  special  case  in  w^hich  the  equitable 
title  of  the  holder  of  the  bill  of  sale  according  to  the  doctrine  of 
Holroyd  v.  Marshall  was  fully  argued  and  considered  :  and  it 
was  decided  by  a  Court  not  unaccustomed  (on  interpleader  and 
otherwise)  to  consider  questions  of  equitable  title,  that  th^ 
equitable  doctrine  of  Holroyd  v.  Marshall  did  not  apply. 

As  closely  connected  with  the  cases  here  discussed  I  may  General  assign- 
mention  the  C€ise  of  National  Mercantile  Bank  v.  Ha/inpsoii,  Purity  of *^  ^ 
28  W.  R  424,  in  which  it  was  decided  that  where  an  assign-  f^ck-in-trade 

^  o        implies  a  ucenc 

ment  was  made  in  general  terms  of  the  growing  crops,  goods,  to  tlie  assignor 
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chattels,  and  effects,  which  were  then  or  should  thereafter  be 
upon  a  farm,  there  was  an  implied  licence  for  the  grantor  to 
waj^of  trade.  Carry  on  his  business  as  a  farmer,  and  that  any  bond  fide  pur- 
chaser from  him  in  the  course  of  that  business  would  have  a 
good  title.    See  also  Taylor  v.  M'Keand  (28  W.  R.  628). 

Insti-uments  In  connexion  with  the  doctrine  on  which  Holroyd  v.  Mar- 

geneitiiiao^age,  shall  IS  the  leading  authority,  I  must  advert  to  a  train  of  decisions 
TcTrS!  '^     ^^^^^^^K  to  companies  constituted  under  the  general  Companies 

Acts,  and  the  instruments  known  as  "bonds,"  "debentures,** 
or  "mortgage  debentures,"  whereby  they  weate  or  affect  to 
create  charges  over  something  which  is  described  as  the 
"  undertaking,"  ^  or  the  "  property,"  or  the  "  property  and  effects" 
of  the  company. 

The  result  of  these  decisions  appears  to  be  that,  under  appro- 
priate powers  in  the  articles  of  association,  instruments  of 
security  called  "  debentures  "  or  "  mortgages  "  may  be  issued  by 
a  company  charging,  in  general  language,  the  '*  p^*oi>eriy  and 
effects'*  (or  the  "undei-taking,"  ^)  of  the  company  ;  to  the  effect 
that  while  the  company,  as  a  going  concern,  remains  free  to  deal 
with  its  property  in  detail  by  way  of  sales,  mortgages  or  other- 
wise in  the  course  of  its  business,  these  instruments  will,  on  the 
winding-up  of  the  company,  operate  as  securities,  giving  a 
preferential  charge  over  the  whole  assets  (or  all  the  assets  of  a 
particular  description  determined  by  the  scope  of  the  company's 
business,)  other  than  the  uncalled  capital,  of  the  company, 
Cases.  existing  at  the  date   of  winding-up.      The   cases  are    In  re 

MaHne  Mansions  Co.  (V.-C.  Wood,  1867,  L.  R.  4  Eq.  401) ;  In 
re  Panama,  Kew  Zealand,  &c.y  Co.  (V.-C.  Malins,  affinmed  by 
Ii.  J.  Gifford,  1870,  L.  R  5  Ch.  App.  318) ;  In  re  Sank^y  Brook 
Coal  Co,,  No.  2  (V.-C.  James,  1870,  L.  R.  10  Eq.  381) ;  Bloomer 
V.  Union  Coal  and  Iron  Co.  (V.-C.  Bacon,  1873,  L.  R  16  Eq. 
885) ;  General  South  Amer.  Co.  (V.-C.  Malins,  1876,  24  W.  R 
547,  2  Ch.  D.  337).     The  case  was  appealed,  but  the  only  point 

*  It   should  bo  noted  that  the  of  a  i*ailway  company  constiiatrd 

word ''undertaking"  in  these  in-  under  special  Acts  for  public  pur- 

strumcnts  has  received  an  entirely  poses.      See   Oardiier    v.    Loiuion, 

different    construction    from    the  Chatham,  <S:  Dover  By.  <7o.,  L.  E. 

** undertaking"  in  the  mortgages  2  Ch.  201. 
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argued    on    the    part    of   the    appellants,  was   as  to  defec-        ^'^V^' 

tive  registration) ;  NoHon  v.  Florence  Land,  dkc,  Co,  (M.  R  '"^ ^ 

Jessel,  1877,  7  Ch.  D.)  332 ;  In  re  Florence  Land,  (fee,  Co.,  Ex 
parte  Moor  (C.  A.,  consisting  of  Jessel,  M.II.,  James,  L.J.,  and 
Thesiger,  L.  J.,  10  Ch.  D.  530  ;  and  see  reference  to  the  case  in 
More  V.  AngO'Italian  Bank,  10  Ch.  D.  687)  ;  In  re  Hamilton's 
Ironvxyrks,  Ex  parte  Pitman  andJEdwarda  (V.-C.  M.  12  Ch. 
D.  707) ;  Hodson  v.  Tea  Co.  (V.-G  Hall,  1880,  14  Ch.  D.  859) ; 
In  re  Colonial  Trusts  Corporation;  Ex  parte  Bradshaiu  (M.  R. 
Jessel,  15  Ch.  D.  465). 

What  assets  may  be  charged  by  such  a  security  is  left  by  the  Wfuu  attett 
decisions  a  more  open  question.  In  the  appeal  of  Re  Florence  gucii  a  security 
Land,  ike.,  Co.,  which  was  very  fully  considered,  the  Master  tron,^"*"** 
of  the  Rolls,  in  the  course  of  the  argument,  puts  questions  Pi^rence  JaxiuI, 
suggesting  a  doubt  whether  the  law  could  give  effect  to  an 
intention  to  sweep  into  the  security  the  whole  after- acquired 
property  of  the  company.  The  questions  are — (10  Ch.  D.  535) 
**  Can  a  company,  any  more  than  an  individual,  charge  its 
future  property?"  And,  having  regard  to  the  10th  section 
of  the  Judicature  Act,  1875,  "  Would  it  not  be  contrary  to 
the  Bankruptcy  Laws  that  a  mortgage  security  should  not 
affect  after-acquired  propei-ty  ?  "  In  his  judgment,  delivered 
in  the  case,  he  arrives,  in  common  with  the  rest  of  the  Court, 
at  the  conclusion  that,  having  regard  to  the  scope  of  the  opera- 
tions of  the  company  as  indicated  by  the  articles,  the  property 
intended  to  be  charged  was  sufficiently  indicated  ;  but  he 
concludes  by  reverting  to  the  difficulty  as  to  the  effect  of 
the  Judicature  Act  on  these  securities,  and  intimates  that 
that  question,  as  well  as  the  question  what  property  was  in- 
tended to  be  charged  is  to  be  reserved.  The  order  of  the 
Court  was  ultimately  settled  so  as  to  declare  that  the  mort- 
gage debentures  were  a  charge  on  all  the  estate,  property, 
and  effects  of  the  company  comprised  in  the  mortgage  deben- 
tures, but  the  declaration  was  without  prejudice  to  any  question 
as  to  what  estate,  property,  and  effects  were  comprised  in  the 
mortgage  debentures,  and  without  prejudice  to  any  question 
of  priority  as  between  the  holders  of  such  mortgage  deben- 
tures and  the  other  mortgages,  if  any,  of  the  company.  The 
difficulties   above  referred  to  are   not  adverted  to  in  the  de- 
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cision  of  the  Master  of  the  Rolls,  in  the  later  case  of  Re 
Colonial  Trusts  Coi^orcdion,  Ex  parte  Bradsliaw,  15  Ch.  D, 
465 ;  so  that  he  must  have  come  to  the  conclusion  that  the 
Bankruptcy  laws  do  not  apply  to  companies  in  regard  to 
charges  of  this  kind. 


Equitable 
assignment  of 
chattels  in 
contracts  for 
building  or 
works  connected 
with  land. 


Second  kind  of 
equitable 
assignment. 
Goods  in 
possession  of 
third  person. 


Another  species  of  equitable  assignment,  in  which  the  goods 
remain  in  the  possession  of  the  assignor,  is  in  contracts  for 
building  or  other  works  connected  with  land,  where  the  pro- 
prietor makes  payments  to  the  contractor  during  the  progress 
of  the  work,  and  for  his  own  protection  stipulates  that  materials, 
&c.,  brought  on  the  premises,  or  otherwise  destined  for  the 
construction,  shall  be  considered  his  property.  In  Brown  v. 
Batemnan  (L.  R  2  C.  P.  272),  the  stipulation  was  that  all 
materials  brought  on  the  premises  should  be  considered  as 
immediately  attached  to  and  belonging  to  the  premises ;  and 
it  was  decided  by  the  Court  of  Common  Pleas  that  this  clause 
gave  the  landowner  an  equitable  interest  in  the  materials 
brought  on  the  land  during  the  progress  of  the  work.  The 
stipulations  here  observed  upon  are  similar  in  their  object  and 
purport  to  those  usually  contained  in  shipbuilding  contracts, 
which  will  be  'considered  in  another  place  (p.  273,  post).  But 
as  in  those  cases  the  contract  is  merely  an  executory  contract 
for  sale  of  a  chattel,  there  was  never  any  question  of  calling  in 
the  aid  of  equitj^ ;  the  legal  property  vesting  according  to  the 
intention  of  the  contract,  provided  the  subject  matter  is 
specifically  ascertained. 

Secondly,  An  equitable  assignment  may  be  also  effected  by 
the  owner  of  goods  in  the  hands  of  a  bailee,  specifically  ap- 
propriating them,  or  agreeing  with  his  creditor  that  they  shall 
be  specifically  appropriated  or  charged  for  the  payment  of  the 
debt  It  is  not  necessary  that  the  agreement  for  this  purpose 
should  be  in  writing.  The  assignment  is  completed  by  notice 
to  the  person  having  the  custody  of  the  goods,  who,  on  receiving 
such  notice,  at  once  becomes  a  trustee  of  the  possession  for  the 
creditor.  Of  this  kind  of  assignment  the  case  of  BaiiUcen  v. 
Alfaro,  5  Ch.  D.  786,  is,  I  think,  an  instance ;  although  the 
facts  are  somewhat  complicated  by  the  circumstance  that  there 
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was  a  mandate  by  the  owner  (which  wad  acted  on)  to  a  second 
agent  or  factor  to  get  the  goofls  out  of  the  hands  of  the  original 
consignee  in  order  to  apply  them  for  the  payment  of  certain 
bills.  This,  having  been  communicated  to  the  holders  of  the 
bills,  was  held  to  amount  to  an  equitable  assignment  of  the 
goods  for  that  purpose.  A  variety  of  this  species  of  assignment 
is  furnished  by  the  facts  of  the  case  of  Gumell  v.  GardTwr, 
9  Jar.  N.  S.  1220,  if  the  principle  on  which  V.-C.  Stuart 
appears  to  have  decided  the  case  is  correct.  The  facts  wei-e 
that  J.  Q.,  being  indebted  to  the  plaintiff  in  £218,  said  to  the 
plaintiff,  for  the  pui7>ose  of  securing  to  the  plaintiff  the  pay- 
ment  of  such  debt,  and  with  the  intention  (according  to  the 
plaintiff's  statement  on  oath,  which  was  corroborated  by  the 
surrounding  circumstances)  of  vesting  the  wool  in  the  plaintiff: 
— "  There  is  that  wool  which  has  gone  to  Doncaster,  go  and  sell 
that  wool,  pay  B.  the  balance  due  to  him  on  such  wool  and  keep 
the  remainder  yourself*'  J.  G.  died  the  same  evening,  the  2nd 
of  August.  On  the  4th,  the  plaintiff  went  to  Doncaster,  and 
ultimately  got  possession  of  the  wool  and  sold  it.  The  executor 
brought  an  action  for  conversion  of  the  wool,  and  a  suit  was 
brought  in  Chancery  to  restrain  this  action.  Vice-Chancellor 
Staart  held  that  the  transaction  amounted  to  an  equitable 
assignment,  and  that  the  plaintiff  was  entitled  to  keep  the 
balance  of  the  proceeds  after  paying  B.;  but  he  refused  the 
plaintiff  his  costs  on  the  ground  that  he  had  taken  possession 
in  a  somewhat  high-handed  way.  The  plaintiff  in  equity,  had 
doubtless  been  advised  that  he  had  no  defence  at  law.  I  see, 
however,  no  reason  why  he  should  not,  on  proof  of  the  facts  as 
above  stated,  have  succeeded  in  defending  the  action  at  law. 
The  mandate  to  the  creditor,  being  a  mandatum  in  reTn  suam 
and  for  good  consideration,  was,  I  apprehend,  not  revoked  by 
the  death ;  and  the  possession  taken  by  the  creditor  with  lawful 
authority,  completed  his  title  to  the  special  property  as  a  factor 
with  power  to  seU. 

Where  there  is  a  merely  equitable  assignment,  the  right  of 
the  assignee,  like  any  other  equitable  light,  is  not  available 
against  a  purchaser  for  value  whose  conscience  (to  use  the  old 
phrase)  is   not   affected  by  notice  of    the  assignment.      The 
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assignee's  right  is,  however,  apart  from  the  provisions  of 
the  Bills  of  Sale  Act  and  questions  of  reputed  ownership, 
available  against  the  execution  creditor  and  the  trustee  in 
bankruptcy  who,  generally  speaking,  take  the  rights  of  the 
debtor  and  nothing  more. 

But  an  instrument  relied  on  by  the  creditor  as  an  equitable 
assignment  will  be  ineffectual  against  the  execution  creditor  or 
trustee  in  bankruptcy,  unless  duly  registered  under  the  pro- 
visions of  the  Bills  of  Sale  Act  {Ex  parte  Mackay,  L.  R  8  Ch. 
648 ;  Edwavda  v.  Edwards,  L.  R  2  Ch.  D.  291 ;  41  &  42  Vict 
c.  31,  s.  4).  And  it  is  also  ineffectual,  in  competition  with  the 
trustee  in  bankruptcy  under  the  reputed  ownership  clause,  if 
the  creditor,  being  in  a  position  to  require  possession,  refrains 
from  doing  so.  But  it  is  otherwise  if  the  debtor  has  kept 
possession  in  spite  of  a  demand  or  attempt  to  take  possession 
by  the  creditor  {Ex  parte  N,  W.  Bank,  In  re  SUe,  L.  R  15  Eq. 
69,  73;  Ex  parte  Montague,  In  re  O'Brien,  L.  R  1  Cli. 
D.  554). 


Agreement  to 
assign  upon 
request. 


I  here  note  the  distinction  between  an  equitable  assignment 
and  a  bare  agreement  to  execute  an  assignment  upon  request. 
There  is  a  dictum  of  Lord  Justice  Mellish,  to  the  effect  that  a 
covenant  to  assign  goods  when  required,  gives  an  equitable  title 
to  them  {Edwards  v.  Edwards,  2  Ch.  D.  297).  But  I  am  not 
aware  of  any  decision  giving  this  effect  to  these  words  standing 
alone.  The  effect  of  the  words  "  upon  request "  in  an  agree- 
ment to  assign  {upon  request)  a  contract  for  the  purchase  of 
leasehold  property,  was  very  fully  considered  in  the  House  of 
Lords  in  the  case  of  Shaw  v.  Foster,  L.  R.  5  H.  L.  321.  Itwas 
decided  that  the  legal  owner  was  not  in  any  way  affected  by 
notice  of  such  an  agreement  being  made :  nor  could  he  have 
been  bound  to  regard  such  notice,  unless  there  had  been  a 
request,  and  notice  of  the  request,  as  well  as  of  the  original 
agreement,  had  been  given  him.  The  words  "  upon  request  ** 
were  regarded  as  words  of  substance  (among  other  reasons), 
because  the  creditors,  who  were  bankers,  might  have  hesitated 
to  take  the  contract,  which  was  an  onerous  one.  I  do  not  see 
why,  in  an  agreement  to  assign  goods  "  upon  request,"  these 
words  should  be  less  to  be  regarded  as  words  of  substance. 


AGREEMENT  TO  ASSIGN   UPON   REQUEST. 

The  intention  may  be,  and  probably  is,  to  leave  the  power  of 
disposition  in  the  owner  unfettered,  until  some  change  of 
circumstances  arises.  And,  previously  to  the  Bills  of  Sale  Act, 
1875,  an  agreement  of  this  nature,  if  not  relied  on  as  an 
equitable  assignment,  had  certain  important  efifects.  The 
subsequent  assignment  by  the  debtor  at  the  creditor's  request 
was  good,  although  executed  on  the  eve  of  bankruptcy.  It  was 
not  necessarily  a  fraudulent  preference,  and  the  former  Bills  of 
Sale  Act  was  complied  with  if  the  assignment  was  registered 
within  twenty-one  days  of  its  own  date,  and  without  reference 
to  the  date  of  the  agreement  {Ex  paHe  Homan,  Re  Broadbent, 
L.  R.  12  Eq.  598 ;  Ex  parte  King,  Re  King,  24  W.  R  559). 
The  shortening,  by  the  new  Act,  of  the  period  of  twenty-one 
days  to  seven,  and  the  advantages  given  by  the  new  Act  to  im- 
mediate registi*ation  will  probably  render  the  agreement  to 
assign  "upon  request "  a  less  popular  security  than  formerly. 

(c)  I  next  consider  the  case  of  persons  holding  the  double  (c)  Tenons  com 
character  of  agents  authorized  by  the  owner  to  sell  for  him,  and  character^of 
of  creditors  holding  security,  and  entitled  to  sell  for  their  own  *f®°*  ^*J*  *^** 

o  J'  of  secared 

payment.  creditor  having 

_—  DOwer  ox  s&Ic 

This  combined    character    may  be   constituted   by   special  Mandate  with 
contract ;  and  the  contract,  being  in  the  nature  of  a  mandate,  posseasion. 
need  not  be  in  writing. 

Where  a  company  is  wound  up  voluntarily  under  the  Com-  Liquidator  in  ^ 
panies  Act,  1862,  the  effect  of  the  resolution  confirming  the  ^^^j^p 
appointment  of  the  liquidators  is,  by  the  aid  of  the  Statute 
(sec.  133,  sub-sees.  (1),  (2),  (7),  and  (10),  and  sec.  95 ;  Buckley, 
p.  227),  to  give  the  liquidators  a  mandate  to  take  and  sell  the 
goods  and  distribute  the  proceeds  of  them,  and  the  other 
property  of  the  company,  in  satisfaction  of  the  liabilities  paH 
passu,  and  subject  thereto,  amongst  the  members  according  to 
their  rights  and  interests  in  the  company.  Where  there  is  a 
compulsory  winding  up  (a  case  to  which  I  shall  revert,  p.  75, 
post),  a  similar  authority  is  given  to  the  liquidators,  to  be 
exercised  with  the  sanction  of  the  Court  (sees.  94,  95).  There 
is  no  provision  in  these  Acts  vesting  the  pi^opeHy  of  the 
company  in  the  liquidators.  But  I  think  the  effect,  so  far  as 
relates   to   the  goods,   is   to    give   the  liquidator,  on  taking 
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piossession,  a  right  in  the  nature  of  a  special  property  for  the 
purposes  prescribed  by  the  Act. 

Most  frequently,  however,  the  authority  of  the  person  having 
the  double  character  now  under  consideration  is  constituted  by 
contract  implied  from  a  cause  of  dealing.  This  is  the  case  of 
the  general  mercantile  agent  having  power  to  sell,  who  is, 
in  English  law,  termed  a  factor. 
Facton.  A  factor,  in  regard  to  advances  made  by  him  on  behalf  of  his 

principal,  whether  by  payment  of  money  or  pledging  his  own 
credit,  is  in  the  position  of  a  pledgee  of  the  goods  of  the  principal 
in  his  possession  or  control,  with  this  difference,  that  there  is 
here  no  question  of  default  (Donald  v.  Suckling,  L.  R.  1  Q.  B. 
685,  596 ;  Story  on  Bailments,  pp.  325,  327).  The  authority 
given  to  the  factor  in  the  case  of  a  consignment  of  goods  for 
sale  in  the  ordinary  course  of  mercantile  business,  must 
necessarily  relate  to  his  own  interest  as  well  as  to  that  of  the 
consignor ;  and  the  factor  must  therefore,  as  a  general  rule  and 
to  an  extent  sufficient  for  his  own  security,  be  entitled  to  treat 
the  authority  to  sell  as  Tocmdatuni  in  rem  atuam,  and  irre- 
vocable. It  has  been  indeed  held,  on  demurrer,  that  the 
interest  of  a  factor,  acquired  by  advances  made  subsequently  to 
the  goods  having  been  placed  in  his  hands  for  sale,  did  not 
raise  a  consideration  in  his  favour  to  prevent  the  recall  of  the 
mandate  {Raleigh  v.  Atkinson,  6  M.  &  W.  676 ;  Smart  v. 
Saunders,  5  C.  B.  895).  But  the  decisions  here  cited  do  not  in 
any  way  apply  to  the  ordinary  case  where  advances  have  been 
obtained  on  the  factor's  credit  pledged  by  him  on  the  faith  of 
goods  from  time  to  time  consigned  to  him  for  sale.  It  seems 
clear  that  in  such  a  case  the  factor's  authority  to  sell  could  not 
be  recalled  against  his  will,  except  on  the  terms  of  placing 
him  in  funds  to  meet  all  advances  made,  and  liabilities  in- 
curred by  him,  in  respect  of  all  consignments  made  in  that 
course  of  dealing. 

In  the  part  of  this  work  relating  to  agency  (see  part  viii., 
post),  I  shall  describe  more  at  leugth  the  nature  and  effects  of 
the  authority  (actual  and  prasumed)  conferred  upon  factors, 
both  by  common  law  and  by  the  statutes  known  as  the  Factors* 
Acts.  Briefly  stated,  the  distinguishing  mark  of  a  factor  is  that 
the  goods  which  he  is  empowered  to  sell  are  placed  at  his 
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disposal  either  by  actual  possession  or  by  means  of  the  docu- 
ments which,  in  a  mercantile  sense,  are  said  to  represent  the 
goods ;  and  the  effect  of  the  common  law  doctrine  of  holding 
out,  as  extended  by  the  Factors'  Acts,  is  that  the  purchaser 
may  genei'ally  rely  upon  such  ostensible  control  as  implying  a 
title  to  sell  The  last  of  the  Factors'  Acts,  that  of  1877  (40  & 
41  Vict.  c.  39),  greatly  extends  the  circumstances  upon  which 
this  reliance  may  be  placed,  so  as  to  embrace  almost  every 
situation  in  which  any  person  in  the  ordinary  course  of 
mercantile  business  is  likely  to  have  such  control  committed  to 
or  left  in  his  hands.  The  statutes,  however,  stop  short  of  con- 
ferring upon  what  are  called  the  "documents  of  title,"  e.g., 
warrants  and  bills  of  lading,  a  privilege  in  the  nature  of 
negociability. 

3.  Persons  Selling  in  Market  Overt, 

Thirdly,  Where  goods  are  sold  and  bought  in  market  overt,  8.  Persons 
the  purchaser  has,  by  the  common  law  of  England,  a  good  title  marketovert. 
to  them,  although  the  seller  was  not  the  owner,  nor  authorized 
by  the  owner  to  sell  them. 

The  conditions  under  which  a  sale  is,  at  common  law,  recog- 
nised as  being  in  market  overt,  are  laid  down  by  Coke,  2  Inst. 
713.  The  sale  does  not  bind  the  king  for  any  of  his  goods  sold 
in  market  overt :  the  purchaser  must  be  without  notice  that 
the  seller  is  in  wrongful  possession :  the  contract  must  be  wholly 
made  in  the  market  overt,  and  not  begun  elsewhere  and  com- 
pleted in  the  market. 

Market  overt  in  the  country  is  held  only  on  the  special  days 
provided  for  particular  towns  by  charter  or  prescription,  and  is 
confined  to  the  market  place  or  spot  of  gi'ound  set  apart  by 
custom  for  the  sale  of  particular  goods.  2  Blackstone,  449.  "In 
London"  (i.e.,  the  City  of  London,  Lee  v.  Bayes,  18  C.  B.  590, 
601)  "  every  shop  is  market  overt  for  such  things  only  which  by 
the  trade  of  the  owner  are  put  there  to  sale,"  Coke,  Rep.  83  6. 
That  is  to  say  the  protection  applies  only  to  the  sale  of  goods 
of  the  class  which  the  owner  of  the  shop  professes  to  trade  in, 
and  which  are  openly  exposed  for  sale  in  his  shop  and  openly 
sold  there  (2  Blackstone,  449 ;  CraTie  v.  London  Dock  Co,,  5 
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Part  II.       B.  &  S.  313,  319).    The  protection  does  not  apply  to  a  sale 
"" ^ from  a  wliarf  (WiUiamaon  v.  King,  2  Camp.  335). 

By  a  statute,  21  H.  8,  c.  11,  which  appears  to  have  extended 
an  exception  to  the  principle  of  market  overt  existing  at 
common  law  (Coke,  2  Inst.  714),  a  privilege  was  given  to  the 
owner  who  prosecuted  to  conviction  the  felonious  taker  of 
goods.  This  statute  is  substantially  embodied  in  the  57th 
section  of  the  Larceny  Act,  7  &  8  Geo,  IV.  c.  29,  which  again  is 
re-enacted  by  24  &  25  Vict,  c,  96,  s.  100.  By  these  Acts  the 
property  is  to  be  restored  to  the  owner  on  such  conviction,  and 
the  Court  before  whom  the  thief  is  tried  may  award  a  writ  of  resti- 
tution or  make  a  summary  order  for  restitution  of  the  property. 
It  has  been  held  that  whether  such  award  or  order  be  made  or 
not,  the  property  revests  in  the  owner  on  conviction  {ScaMergood 
V.  Sylvester,  15  Q.  B.  506).  This,  however,  is  not  necessarily 
the  case  in  regard  to  goods  obtained  by  false  pretences,  although 
the  language  of  the  statute,  s.  100,  with  regard  to  them  is  the 
same.  Where  goods  are  delivered  under  a  contract  induced  by 
fraud,  the  property  passes,  liable  only  to  be  divested  by  somQ 
act  rescinding  the  contract.  If  the  pei*son  who  has  committed 
the  fraud  sells  to  another,  before  his  own  title  has  been 
annulled  by  such  act  of  rescission,  the  purchaser,  if  in  bond  fide 
acquires  a  good  title.  The  Act  does  not  apply  so  as  to  divest 
him  of  the  property  {Lindsay  v.  Cundy,  1  Q.  B.  D.  348 ;  3  App. 
Ca.  459 ;  Moyce  v.  Newington,  4  Q.  B.  D.  32). 

These  statutes  do  not  entitle  the  owner  to  recover  the  value 
of  the  goods  from  one  who  purchased  in  market  overt  but  sold 
them  in  Tnarket  overt  before  the  conviction  {Honoood  v.  Smith, 
2  T.  R.  750).  But  a  purchaser  not  in  market  overt,  selling  the 
goods,  whether  in  maiket  overt  or  not,  aftei^  notice  of  the 
owner's  title,  will  be  liable  to  him  {Peer  v.  Humphrey,  2  A.  & 
E.  485). 

The  privilege  of  market  overt  is  therefore  subject  to  the  limita- 
tion of  the  above  statutes,  but  by  an  express  proviso  in  the  later 
statute,  giving  effect  to  the  settled  rule  of  the  law  merchant, 
the  bondfi/Je  transferee  for  value  of  a  negociable  instrument  is 
exempted  from  being  obliged  to  restore  the  property  to  the 
owner  (24  &  25  Vict.  c.  96,  s.  100).  There  are  special  pro- 
visions as  to  the  privilege  of  market  overt  in  regard  to  the 
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sale  of  horses  by  the  statutes  2  &  3  Ph.  &  M.  c.  7  (1555)  and       ^^^^^^ 

31  Eliz.  c.  12  (1589)  Benjamin  on  Sales,  2nd  ed.  p.  10.  ^ r-^ — " 

When  goods  are  stolen,  the  civil  wrong  done  to  the  owner  by 
the  thief  or  one  in  league  with  him  was  at  one  time  said  to 
merge  in  the  crime,  but  this  doctrine  has  been  modified  by 
later  decisions,  and  the  theory,  according  to  the  more  modem 
authorities,  is  that  there  is  a  personal  bar  to  the  civil  action  (on 
grounds  of  public  policy)  while  the  plaintiff  is  in  default  in 
regard  to  his  duty  to  prosecute  criminally.  So  that  the  fact  of  a 
felony  having  been  committed  does  not  prevent  the  owner  from 
recovering  from  a  third  party  in  possession  of  the  goods  and 
innocent  of  the  crime,  although  no  step  has  been  taken  to  * 

prosecute  the  thief ;  nor  does  the  bar  remain  after  the  offender 
has  been  brought  to  justice  by  somebody  else  (White  v. 
Spettigue,  13  M.  &  W.  603;  Lee  v.  Bayes,  18  C.  B.  599;  March 
V.  Keating,  1  Bing.  N.  C.  198  ;  Ex  parte  Ball,  In  re  Sheppard, 
10  Ch.  D.  667;  Midland  Insurance  Co,  v.  Smith,  6  Q.  B.  D. 
561). 

4.  The  Holder  of  a  NegociaMe  Instrument, 

Fourthly,  It  is  of  the  essence  of  all  civilized  commerce  that  4.  The  holder  of 
the  property  in  current  coin  passes  by  delivery,  and  that  the  Jii^to^^nt! 
actual  possessor  of  the  coin,  even  if  he  has  stolen  it,  can  by 
delivery  confer  a  good  title   upon  another  who  receives   it 
honestly. 

There  are  also  certain  instruments  which,  by  a  usage  having 
the  force  of  law,  impart  to  the  holder,  although  not  the  owner 
nor  authorized  by  him,  the  power  (by  delivery  and  by  compli- 
ance with  the  other  conditions,  if  any,  prescribed  by  the  tenor 
of  the  instrument  and  sanctioned  by  the  usage)  to  transfer  the 
property  for  valuable  consideration  to  a  purchaser  who  is  not 
proved  to  have  been  in  mcda  fide  at  the  time  the  transfer  was 
completed  {Whistler  v.  Forster,  32  L.  J.  C.  P.  161).  These 
instruments,  being  invested  with  this  character  in  order  to 
fa>cilitate  business,  are  said  to  be  negodahle ;  and  the  holder 
of  such  an  instrument,  transferring  the  same  in  the  manner 
pointed  out  by  its  tenor  and  by  the  usage,  can  effectually  sell 
and  convey  the  right  represented  by  the  instrument,  whether 
that  be  a  right  of  property  in  goods,  or  any  other  right. 
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Part  II.  It  is  here  to  be  noted  that  where  a  negociable  instruraeDt  is 
1 ^    dealt  with  according  to  its  tenor  and  to  the  usage^  so  as  to 


transfer  the  right  represented  by  the  instrument,  the  property 
in  the  instrument  itself  as  an  accessory  to  the  right  is  trans- 
ferred likewise.  But  the  instrument  itself,  at  least  when  nego- 
ciable by  delivery,  becomes  of  such  paramount  importance  as  to 
be  something  more  than  a  mere  accessory  to  the  right  repre- 
sented by  the  instrument.  And  therefore  bank  notes,  bonds, 
and  coupons  of  foreign  governments  payable  to  bearer,  ex- 
chequer bills,  &C.,  though  in  their  inception  and  nature  the  mere 
instruments  and  evidences  of  rights  of  action,  acquire  a  substance 
and  value  of  their  own  ;  and,  except  as  far  as  they  are  considered 
and  treated  as  current  money,  are  "  goods  "  to  all  intents  and 
purposes. 

Negociabio  Instruments  of  the  following  descriptions  have  been  held  to 

euumerateii.        be  negociable,  and  are  now  recognised  as  such  without  requiring 

any  further  proof  of  the  usage : — namely,  bank  notes  {MiUer 
V.  Race,  1  Sm.  L.  Ca.  468) ;  bills  of  exchange,^  during  currency 
and  previous  to  maturity  (Lawson  v.  Weston,  4  Esp.  56 ;  Grant 
V.  Vaughan,  3  Burr.  1516  ;  Collins  v.  Martin,  1  B.  &  P.  648  ; 
Peacock  v.  Rhodes,  Dougl.  636),  and  unless  specially  indorsed 
{Archer  v.  Bank  of  England,  Dougl.  639  ;  Sigoumey  v.  Lloyd^ 
8  B.  &  C.  622,  5  Bing.  525)  ;  cheques  on  bankers,  which  have 
been  described  as  inland  bills  of  exchange,  payable  on  demand 
(Grant  v.  Vaughan,  3  Burr.  1516 ;  Keene  v.  Beard,  8  C.  B. 
N.  S.  372  ;  WhisUer  v.  Foster,  32  L.  J.  C.  P.  161 ;  Watson  y. 
Russell,  34  L.  J.  Q.  B.  93) ;  promissory  notes,  by  Statute,  12 
Geo.  III.  c.  72,  s.  30  (McLae  v.  Sutherlamd,  3  E.  &  B.  1)  ;  East 
India  bonds,  by  statute  (10  June,  1811),  51  Geo.  III.  c.  64,  s.  4  ; 
Exchequer  bills  (Brandao  v.  Bamett,  1  M.  &  Gr.  909,  935  ;  6 
M.  &  Gr.  630,  637,  and  12  CI.  &  Fin.  787  ;  Wookey  v.  Pole,  4 
B.  &  A.  1).     Bonds  of  a  foreign  government,  which  are  negoci- 

^  As  a  means  of  giving  full  effect  to  show  that  the  drawing  or  in- 
to the  negociability  of  bills  of  ex-  dorsement  is  in  a  fictitious  name 
change,  it  has  been  decided  that  {Cooper  v.  Mayer ^  10  B.  &  C.  468), 
where  a  bill  has  been  accepted  in  or  is  even  a  forgery  (London  and 
blank  for  the  purpose  of  being  Scnth  Western  Bank  v.  Wentworth, 
negociable,  it  is  immaterial,  as  5  Ex.  D.  107). 
against  a  bond  fide  holder  for  value, 
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able  by  the  uaage  of  the  couotry  to  which  they  belong,  are        ^^l\^^' 

deemed  negociable  by  the  law  of  this  counti-y  (Lang  v.  Sviith,   ^ r ^ 

7  Bing.  284 ;  Att-Gen.  v.  BonweTis,  4  M.  &  W.  171).  And 
the  circumstance  that  they  are  accustomed  to  be  dealt  with  in 
this  country  as  transferable  by  delivery,  provided  that  such 
course  of  dealing  is  consistent  with  the  tenor  of  the  instrument, 
is  primd  facie  evidence  that  they  are  negociable  by  usage  in 
their  own  country  (Go7'ffier  v,  MdvUle,  3  B.  &  C.  45),  Scrip 
of  a  foreign  government  issued  by  its  agents  in  England  and 
entitling  the  bearer  to  receive  a  bond  of  such  government  on 
payment  of  all  instalments  due,  and  which  are,  by  custom  of 
the  markets  where  they  are  dealt  in,  transferable  by  delivery, 
are  negociable  (Gaodvdn  v.  Robarta,  1  App.  Ca.  476).  And 
upon  evidence  of  mercantile  usage,  scrip  certificates  entitling 
the  bearer  to  be  registered  as  the  holder  of  shares  in  a  joint- 
stock  bank  upon  making  certain  payments,  have  been  held  by 
the  Queen's  Bench  Division  to  be  negociable  (Rumball  v.  Metro- 
politan Bank,  2  Q.  B.  D.  194). 

By  way  of  contrast  I  here  mention  some  cases  in  which  the 
attempt  to  set  up  negociability  failed.  There  are  Glyn  v.  BaJcer, 
(1811)  13  East,  509,  as  to  East  India  bonds,  before  the  statute 
of  51  Geo.  in.  (Taylor  v.  Trueman,  1  Mood.  &  Mai.  458) ;  as 
to  East  India  warrants,  i.6.,  warrants  for  goods  bought  from  the 
East  India  Company  (see  also  Taylor  v*  Kymer,  3  B.  &  Ad. 
321,  827) ;  Partridge  v.  Bank  of  England,  9  Q.  B.  396) ;  as  to 
warrants  for  payment  of  dividends  at  the  bank,  where  the 
all^;ation  that  they  were  negociable  "  according  to  the  usage 
and  custom  of  bankers  and  merchants  used  and  approved  in 
London f  for  divers,  to  wit,  sixty  years,"  was  held  to  be  not  an 
allegation  of  a  good  general  usage ;  and  lastly,  the  well  known 
Scotch  case  of  Dixon  v.  BovUl,  3  Macq.  1 ;  in  regard  to  certain 
instruments  called  "  iron  scrip  notes"  (see  p.  95, post). 

It  would  be  beyond  the  scope  of  the  present  account  of 
negociable  instruments  to  attempt  to  describe  the  circumstances 
which  afford  evidence  of  mala  fides  in  the  purchaser  so  as  to 
disentitle  him  from  claiming  the  property  in  a  negociable 
instrument.  Mala  fides  must,  however,  be  proved  in  fact,  and 
the  circumstance  of  what  has  been  called  ''gross  negligence  " 
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is  only  material  in  so  far  as  it  is  evidence  of  mala  fides  {Good- 
man V.  Harvey^  4  A.  &  E.  870). 


Effect  of  croM- 
ing  a  cheque. 


Crossing  a  cheque,  which  by  usage  and  by  21  &  22  Vict.  c.  79, 
operates  as  a  direction  to  the  banker  on  whom  it  is  drawn  not 
to  pay  the  cheque  except  to  the  banker  named  in  the  crossing, 
does  not  destroy  the  negociability  of  the  cheque  {Smith  v. 
Union  Bank  of  London,  L.  R.  10  Q.  B.  291) ;  but  the  crossing 
may  be  material  as  evidence  in  a  question  whether  the  holder 
is  in  Tnald  fide  {Carlow  v.  Ireland,  5  E.  &  B.  765).  The  law 
upon  crossed  cheques  has  been  modified,  and  the  power  of 
"  crossing  '*  extended  to  any  holder  by  the  Act  39  &  40  Vict, 
c.  81,  and  by  that  Act  any  holder  of  the  cheque  by  adding  to 
the  "  crossing  "  the  words  "  not  negociable  "  may  destroy  the 
negociability  of  the  cheque  in  regard  to  all  subsequent  holders. 

If  a  cheque  payable  to  order  has  been  lost  without  indorse- 
ment by  the  true  owner,  no  title  can  (generally  speaking)  be 
made  to  it  by  means  of  a  forged  indorsement.  If  the  cheque 
is  payable  on  demand,  the  banker  on  whom  it  is  drawn  is 
protected  in  paying  it,  by  sec.  19  of  the  Statute  16  &  17  Vict, 
c.  59.  That  protection,  however,  does  not  extend  to  any  other 
banker  or  person  paying  it  {Ogden  v.  Benas,  L.  R.  9  C.  P.  513 ; 
Bobbett  V.  PvakeU,  24  W.  R.  711). 


Rights  of  holder 
to  sae  in  hit 
own  name 
(according  to 
procedure  before 
November,  1875) 
an  invariable 
characteristic  of 
a  negotiable 
instrument  of 
debt. 


Where  the  right  represented  by  a  negociable  instrument  is  a 
simple  right  of  action  for  debt,  the  instrument  is  always  distin- 
guished by  this  characteristic  effect.  The  transferee,  according 
to  the  tenor  of  the  instrument  and  to  the  usage  was  entitled, 
according  to  the  procedure  in  force  before  Ist  Nov.  1875  (when 
the  Judicature  Act  of  1874  came  into  operation),  to  enforce  the 
right  by  an  action  at  law  in  his  own  nams  agamst  tiu 
original  obligee. 

The  rule  just  adverted  to  has  been  supposed  to  be  founded  on 
public  policy  {Dixon  v.  Bovill,  3  Macq.  p.  1,  14) ;  and  it  is 
quite  unbending.  And  therefore  the  question  whether  the 
transfer  of  an  instrument  according  to  its  tenor  and  to  the 
usage  gave  the  transferee,  according  to  the  old  system  of  pro- 
cedure^  the  right  to  sue  in  his  own  name  upon  the  contract 


NEOOCIABILITT — BIGHT  TO  SUE  IN   OWN   NAME.  61 

contained  in  it,  is  an  infallible  negative  test  of  the  negociability 
of  the  instrument. 

Now,  according  to  the  procedure  in  use  before  1st  Nov., 
1875,  it  was  held  to  be  an  established  principle  of  law  that, 
except  by  a  general  usage  of  trade  so  established  as  to  have 
become  part  of  the  law-merchant,  or  by  statute,  no  person 
could  by  a  written  engagement  give  a  floating  right  of  action 
at  the  suit  of  any  person  into  whose  hands  the  writing  might 
come.  The  mere  intention  of  parties  to  a  conti'act  could  not 
impart  this  character  to  any  instrument  in  which  they  chose 
to  embody  that  intention  ;  and  consequently  a  particular  usage 
amongst  a  limited  class  of  traders,  which  is  merely  evidence 
of  the  unexpressed  intention  of  contracting  parties,  is  quite 
irrelevant  in  a  question  whether  or  not  an  instrument  is  nego- 
cuMe.  Those  instruments  only  are  negociable  which  are  so 
by  general  usage  of  merchants,  or  by  statute  {Olyn  v.  Bakery 
Partridge  v.  Bank  of  England,  Dixon  v.  BovUl,  supra; 
Crouch  V.  Credit  Fonder  of  England,  L.  R.  8  Q.  B.  374,  381). 

But  there  are  cases  in  which  a  voluntary  engagement  between  Apparent 
parties,  by  which  they  stipulate  that  an  instrument  made  by  ***^^  *^""' 
them,  which  is  not  negociable  by  any  statute  or  general  usage 
of  trade,  shall  be  transferable  to  bearer,  or  shall  confer  upon  the 
holder  some  privilege  independently  of  the  rights  of  the  original 
contractee,  has  apparently  been  given  effect  to.     In  all  these  Explained  on 
cases,  however,  it  will  be  found,  on  examination,  that  the  trans-  ^^ppeUr^  ^ 
feree  has  succeeded  in  his  claim,  not  by  reason  of  any  quality  repreafntation 

.  .  .  •'  ^    ^  ^    establishing  a 

in  the  instilment  giving  him  a  title  independently  of  the  privity  of  legal 
cedent,  but  because  the  circumstances  establish  a  privity  of 
legal  relation  between  the  original  contractor  and  the  trans- 
feree, whereby  the  latter  practically  stands  in  a  better  position 
than  his  cedent. 

For  the  sake  of  clearness,  and  in  order  to  keep  in  view  the  The  principle  of 
criterion  as  to  the  legal  right  of  action  above  adverted  to,  I  shall  ^^lys^ 
imagine  the  procedure  before  the  Judicature  Act  to  be  in  force. 
Suppose  the  original  contract  to  have  bound  A.  to  B.,  and  C.  is 
the  transferee  of  the  obligation,  C,  in  the  name  of  B.,  sues  A.  at 
law ;  or  C,  in  his  own  name,  sues  A.  in  equity.     The  defendant 
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Part  II.  A.  sets  Up  some  equitable  defence  good  against  B.,  and 
therefore  generally  good  against  an  assignee  of  B.  It  would  be 
a  good  answer  by  C.  to  say  that  A.  had,  with  a  view  to  induce 
persons  to  become  assignees  of  such  instruments,  represented 
that  there  were  no  such  equities,  and  that  he  (C.)  was  induced 
to  take  the  instrument  and  give  value  for  it  on  the  faith  of 
that  representation.  That  would  amount  to  an  estoppel  at 
law,  and  a  good  defence  on  the  ground  of  representation  in 
equity.  In  the  judgment  of  the  Queen's  Bench  in  Crowch  v. 
Credit  Fonder  of  England,  L.  R  8  Q.  B.  374,  delivered  by 
Blackburn,  this  is  suggested  as  the  true  ratio  decidendi  of  the 
following  cases  : — Higgs  v.  Aaaam  Tea  Co.,  L.  R.  4  Ex.  887  ; 
Re  Blakely  Ordnance  Co.,  Ex  parte  N.  Z.  Banking  Corporation, 
L.  R  3  Ch.  154,  as  contrasted  with  In  re  Natal  InvestTneni  Co., 
Claim  of  the  Financial  Corporation,  L.  R  3  Ch.  355  ;  In  re 
Central  Estate  Co.,  Ex  parte  City  Bank,  L.  R.  3  Ch.  758  ;  and 
In  re  Imperial  Land  Co.  of  Marseilles,  Ex  parte  Colbome  and 
Stra/wbridge,  L.  R  11  Eq.  478. 

The  reasons^  indeed,  which  are  given  in  these  last  and  some 
other  judgments,  and  partictdarly  in  some  of  the  cases  in 
Chancery,  lend  some  countenance  to  the  doctrine  that  a  person, 
and  particularly  a  company  thereto  expressly  authorized  by  its 
articles  of  association,  may,  by  contract  with  another,  issue  an 
instrument  which  shall  be  practically  negociable.  See  lie 
Blakely  Ordnance  Co.,  Ex  parte  N.  Z.  Banking  CorpoiHition, 
L.  R  3  Ch.  154,  per  Sir  J.  Holt,  pp.  158,  160 ;  and  the  decision 
of  V.-C.  Malins  in  Re  Imparl  Co.  of  Marseilles,  Ex  par^ 
Colbome  and  Strawbridge,  L.  R.  11  Eq.  478,  to  which  he 
adheres  in  Re  Hercxdes  Insurance  Co.,  Brunton^s  claim,  L.  R. 
19  Eq.  302,  315,  But  the  case  of  Crouch  v.  Credit  Fancier  of 
England,  in  which  the  instrument  in  question  had  been  stolen, 
furnished  the  elenchus,  and  the  judgment  delivered  by  Black- 
bum  clearly  demonstrates  that  for  the  transferee  of  such  an 
instrument  to  maintain  an  action,  it  is  necessary  to  establish 
privity  with  the  original  contractor.  Whether  (according  to 
the  judgment  of  Sir  J.  Rolt  in  Re  Blakely  Ordnance  Co.,  and 
of  V.-C,  Malins  in  Re  Im-perial  Land  Co.  of  Marseilles,  SLgsiuBt 
which  may  be  set  ofiF  the  doubt  of  V.-C.  Wood  in  Aslatt  v. 
Farqulutr,  10  W.  R  458)  such  privity  can   be  established  by 
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virtue  of  an  antecedent  promise  by  the  contractor  that  he  will  P^jit  II. 
not.  against  an  assignee,  by  indorsement  or  delivery,  avail  — l^— ' 
himself  of  any  equities  he  may  have  against  the  original 
cuntractee ;  or  whether  (as  appears  to  be  the  view  of  the 
Queen's  Bench  in  the  judgment  delivered  by  Mr.  Justice 
Blackburn  in  Crouch  v.  Credit  Fonder  of  Ungland)  such 
privity  can  only  be  established  through  a  representation  by  the 
original  contractor  on  the  face  of  the  instrument,  that  there  are 
no  equities  or  rights  of  set-off  affecting  the  obligation  expressed 
therein,  seems  a  point  still  open.  The  latter  I  think^  on 
principle,  the  sounder  view. 

The  principle  established  by  the  Chancery  cases,  above  refen-ed 
to,  amounts  really  to  this,  and  no  more  : — Where  cm  vastru- 
ment  is  issued  by  the  original  obligee  for  the  pv/rpose,  appear- 
ing  on'  the  face  of  the  instrument  (and  sanctioned  in  the  case 
of  a  company  by  the  constitution  of  the  company),  of  being 
employed  by  the  creditor  to  raise  money  by  means  of  it,  and 
ike  latter  does  so  employ  it,  and  a  third  person  advances 
money  on  the  faith  of  and  according  to  the  terms  of  tlte  instru- 
ment vdthout  notice  of  any  equity  or  right  of  set-off  between 
the  original  parties,  a   pi%vity  is  established   between  the 
original  obligee  and  such  third  person,  who  may  accordingly 
sue  such  obligee  without  being  affected  by  such  equity  or  set-off. 
In   support    of   this   proposition,    I    refer,   besides   the   cases 
mentioned  on  the  three  preceding  pages,  to  the  following : — 
Be  Agra  a/ad  Masterman's  Bank,  Ex  paHe  Asiatic  Banking 
Corporation  (L.  R  2  Ch.  391) ;  Graham  v.  Johnson  (L.  R. 
8  Eq.  36) ;  Be  South  Blackport  Co,,  Ex  parte  James  (L.  R. 
8  Eq.  225) ;  Dickson  v.  Swansea,  &c,,  By.  Co.  (L.  R.  4  Q.  B. 
44) ;  In  re  Noiihet^n   Assam  Tea  Co,,  Ex  parte   Universal 
Life  Assurance  Co.  (L.  R.  10  Eq.  458,  a  case  arising  out  of  the 
same  transactions  as  the  case  of  Higgs  v.  Assam  Tea  Co., 
already  referred  to) ;  Webb  v.  Heme  Ba>y  Commissioners  (L.  R 
5  Q.  R  642) ;  Goodwin  v.  Bobarts  (1  App.  Ca.  476,  per  Lord 
Cairns,  p.  490) ;  BumbaZl  v.  Metropolitan  Bank  (2  Q.  B.  D.  194). 
Subject  to  an  observation,  I  may  also  cite,  as  authorities  for  the 
proposition  that  a  person  or  company  may  be  estopped  by  a 
statement  on  a  document  intended  to  be  circulated  as  an  in- 
strument of  credit,  the  cases  of  Be  Bahia  and  San  Francisco 
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Part  II.       Jiy^  Co,  (L.  R  3  Q.  B.  585),  and  HaH  v.  FrorUino,  etc.  (L.  R. 

V — -^   5  Ex.  111).     The  observation  is  that  these  cases  are  overruled 

by  the  House  of  Lords  {Reg,  v.  Shropshire  Union  Ry.  Co., 
L.  R  7  H.  L.  496),  in  so  far  as  they  are  authorities  for  the 
proposition  that  the  ordinary  share  certificates  issued  by  a  rail- 
way company  represent  that  the  party  therein  named  is 
beneficially  entitled  to  the  share.  The  House  of  Lords  held 
that  the  certificates  meant  no  more  than  that  the  person 
mentioned  in  the  certificate  is  the  person  whose  name  stands  on 
the  register  in  respect  of  the  share ;  but  that  statement  was 
perfectly  consistent  with  his  being  a  trustee.  In  Simon  v. 
Anglo-American  Co.  (5  Q.  B.  D.  185).  the  Court  of  Appeal 
decided  that  a  company  who  registered  a  forged  transfer  of 
shares  upon  the  invitation  of  an  innocent  purchaser,  are  not 
estopped,  as  against  such  purchaser,  from  denying  his  title. 
But  all  the  Lords  Justices  (Bramwell,  Brett,  and  Cotton)  gave 
their  opinions  that,  on  the  authority  of  Bahia,  Ac,  Co,,  the 
company  would  have  been  estopped  as  against  a  subsequent 
purchaser  who  completed  his  purchase  on  the  faith  of  the 
certificate.  In  the  present  state  of  authority,  therefore,  it  must 
be  considered  that  the  certificate  is  a  statement  that  the  person 
named  in  it  is  the  Ugal  owner  of  the  share. 

It  is  on  a  similar  principle  that  a  bill  of  exchange,  blank  in 
the  name  of  the  drawer,  although  not  itself  perfect  as  a 
negociable  instrument,  is,  when  transmitted  in  the  way  of 
mercantile  dealing,  practically  negociable.  Any  person  taking 
the  instrument  for  value  is  justified  in  assuming  that  the 
acceptor  has  authorised  any  one  to  fill  in  the  blank,  and  if  he 
at  once  fills  it  in  with  his  own  name,  the  acceptor  will  doubtless 
be  bound  by  this  presumed  authority.  But  if  the  owner,  before 
filling  up  the  blank,  discovers  that  the  acceptor  has  in  fact  given 
him  no  authority  to  do  so,  his  power  to  bind  the  acceptor  in 
this  way  is  gone,  and  the  question  then  is  what  was  the  authority 
given  in  fact  {Hogarth  v.  Latham  &  Co,,  3  Q.  B.  D.  643). 

While  on  these  cases  of  estoppel,  I  may  mention  the  case  of 
Re  British  Furnaces,  &c.,  Co,  (7  Ch.  D.  583),  in  which  the 
Court  of  Appeal  decided  that  a  company,  by  issuing  certificates 
of  paid  up  shares,  represents  the  fact  of  payment,  so  as  to  be 
estopped,  as  against  a  purchaser  of  the  shares  who  had  allowed 
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himself  to  be  registered  on  the  faith  of  the  certificates,  from        I*art  II. 
insisting,  under  the  25th  section  of  the  Companies  Act,  18G7,    ^ <- 


that  the  shares  are  subject  to  a  liability  to  calls. 

It  has  been  seen  that  in  English  law  the  question  whether  Oonyene  doca 
(according  to  the  procedure  in  force  before  the  Judicature  Act)  hold*goodf 
the  right  to  sue  at  law  in  his  own  name  on  the  contract  con- 
tained in  the  instrument  passed  to  the  indorsee  or  bearer,  forms 
a  good  negative  test  of  whether  or  not  the  instrument  of  debt 
is  negociable.  The  converse  of  this  proposition  does  not  hold 
good.  The  holder  of  an  overdue  bill  or  note  could  always 
confer  the  right  on  the  transferee  to  sue  in  his  own  name,  but 
he  conveys  no  better  title  than  he  had  himself  So  the  assignee 
of  a  Scotch  bond,  which  has  always  been  assignable  by  the  law 
of  Scotland  could  always  sue  in  his  own  name  in  the  English 
Courts,  although  he  has  no  better  title  than  tliose  from  whom 
he  took  the  bond.  So  the  assignee  of  a  policy  of  assurance 
which  was  made  assignable  by  statute  (30  &  31  Vict.  c.  144, 
8.  1)  got  from  the  statute  no  better  title  than  his  cedent.  And 
doubtless  the  Judicature  Act  which  enables  everybody  who  has 
any  legal  or  equitable  claim  to  sue  in  his  own  name  creates  no 
new  substantial  privilege  in  favour  of  assignees  of  instmn^ents 
not  previously  entitled  to  sue  at  law  in  their  own  names  ;  nor 
does  this  Act  make  any  instrument  negociable  which  is  not  so 
independently  of  it. 

I  must  now  advert  to  bills  of  lading  which  are  negociable  in  pjug  ^f  Lading 
a  limited  sense.  ?^.?J?^^^ '''  * 

limited  sense. 

A  hill  of  lading  is  an  instrument  whose  general  character 
may  be  described  as  follows: — It  is  an  acknowledgment  or 
admission  in  writing  by  the  captain  (or,  in  mercantile  language, 
the  master)  of  a  ship,  as  agent  for  the  shipowners,  that  certain 
goods  therein  specified  by  marks  have  been  sliipped  on  board 
his  ship,  bound  on  a  certain  voyage,  and  to  be  delivered,  subject 
to  the  exceptions  and  conditions  therein  specified,  to  shipper  s 
order  (or  to  the  order  of  the  consignees  therein  named,  as  the 
case  may  be).  The  admission  is  not  conclusive  against  the 
shipowner  as  to  the  fact  of  the  goods  having  been  put  on  board 
{M'Lean  v.  Fleming,  L.  R.  2  H.  of  L.  Sc.  128 ;  Brown  v.  Po^vell 
Dufryn  Steam  Coal  Co.,  L.  E.  10  C.  P.  562),  though  it  is  (by 
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^''V^'       8^*^^6  IS  &  19  Vict.  c.  Ill,  s.  3)  conclusive  against  the  master 

^ 1 who  has  signed  the  bill  of  lading,  unless  he  can  show  that  the 

mistake  is  "wholly  by  fraud  of  the  shipper"  (see  VdHeriy. 
BoylaTidy  L.  R  1  C.  P.  382).  But,  the  goods  being  shipped  on 
boai*d,  the  bill  of  lading  constitutes  a  contract  in  writing  signed 
by  the  master  as  agent  for  the  shipowner,  binding  the  latter  as 
bailee  for  the  shipper  or  other  person  named  in  the  bill  of 
lading  as  the  one  for  whom  the  goods  are  to  be  carried,  to 
carry  and  deliver  the  goods  safely  according  to  the  terms  of  the 
document  and  saving  only  the  specified  exceptions. 

A  bill  of  lading  has  been  said  to  be  the  symbol  of  property 
in  the  goods,  or  to  represent  the  goods  while  on  board,  for  the 
purposes  of  commerce ;  and  in  a  certain  sense,  this  is  correct. 

It  rarely  happens  that  the  title  to  merchandise  can  be  efiec- 
tually  investigated,  or  the  identity  of  the  goods  specifically 
traced,  behind  the  shipment.  Of  the  diflSculties  in  the  way  of 
doing  so  the  case  of  Garbaron  v.  Kreft  (L.  R  10  Ex.  274)  is 
an  illustration.  In  that  case  there  was  no  doubt  of  the  fact 
that  the  whole  of  the  goods  constituting  the  shipment  had  been 
purchased  and  paid  for  by  a  third  party.  But  for  the  purpose 
of  specific  appropriation,  which  was  necessary  to  vest  the 
property  in  the  purchaser,  the  intention  of  the  shipper,  as 
expressed  and  carried  out  by  the  bills  of  lading,  was  held  para- 
mount, although  that  intention  was  proved  to  be  a  fraud. 

The  shipment  itself  is  (primd  facie)  an  act  and  evidence  of 
ownership  in  the  shipper,  and  his  title  to  the  goods  at  that  ■ 
point  being  assumed,  the   disposing  power,  whether  by  the 
terms  of  the  bill  of  lading  reserved  to  the  shipper  himself 
(Ogg  V.  Shuter,  L.  R  1  C.  P.  D.  47),  or  given  to  another  {Gar- 
baron V.  Kreft,  L.  R  10  Ex.  274),  is  efiFectually  vested  in  the 
pei-son  to  whose  order  the  bill  of  lading  is  made  out.    The 
goods  being  at  sea,  by  usage  of  trade,  the  indorsement  and 
delivery  of  the  bill  of  lading,  with  the  intention  to  transfer  the 
property,   transfers   the   legal  property  accordingly.     And  by 
the  statute  18  &  19  Vict.  c.  Ill,  s.  1,  the  right  of  suing  upon 
the  contract  of  bailment   contained  in  the  bill  of  lading  is 
transferred  likewise   {The  Freedom,  L.  R  8  P.  C.  594,  598 ; 
Barber  v.  Meyersiein,  L.  R  4  H.  L.  317,  326). 
Further,  by  the  usage  of  trade,  if  the  indorsement  and 
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delivery  of  the  bill  of  lading  is  for  valuable  consideration  to  a 
person  who  is  not  proved  to  be  in  mold  fide,  the  property  so 
passed  is  discharged  from  any  right  of  stoppage  iii  transitu  or 
other  right  which  the  shipper  may  have  had  as  unpaid  vendor 
of  the  goods  {Lichharrcnv  v.  Mason,  2  T.  R  63,  &  Smith's 
L.  Ca  vol  1 ;  Ouimey  v.  Behrend.,  3  E.  &  B.  622). 

The  advantage  which  is  thus  given,  by  the  usage  of  trade,  to 
the  bond  fide  holder  of  a  duly  indorsed  bill  of  lading  is  some- 
thing more  than  the  ordinary  advantage  of  the  legal  title. 
The  purchaser  to  whom  the  goods  are  consigned  under  a  bill  of 
lading  has  a  complete  legal  title  to  and  right  of  possession  in 
the  goods ;  and  a  sub-purchaser  from  him  would,  by  the  con- 
tract of  purchase,  acquire  the  legal  title  and  right  of  possession 
exactly  as  it  is  in  the  first  purchaser.  But  until  the  bill  of 
lading  is  indorsed  and  delivered  the  rights  of  both  arc  liahle  to 
be  divested  by  the  original  owner  exercising  his  rights,  as 
unpaid  vendor,  to  stop  the  goods  in  transitu  ;  a  power  arising 
out  of  his  original  ownership,  and  when  duly  exercised,  revest- 
ing  the  property  in  him  by  a  title  paramount  to  the  legal  title 
of  the  purchaser  and  the  assigns  of  the  purchaser  \vho  have  not 
acquired  the  protection  of  a  bill  of  lading  duly  indorsed  and 
delivered. 

To  the  effects,  above  stated,  of  the  indorsement  and  delivery 
of  a  bill  of  lading  it  may  be  added  that  in  the  ordinary  way  of 
business  the  act  of  indorsement  and  delivery  of  the  bill  of 
lading  is  \i%Q\{ primA  fade  evidence  of  the  intention  to  transfer 
the  property  {Hihhert  v.  Carter,  1  T.  R.  745,  Houston  on 
Stoppage  in  Tmnsitu,  p.  147) ;  and  also  that  for  the  purposes 
of  the  extension  of  authority  given  to  a  factor  under  the 
Factors'  Acts  the  possession  of  a  bill  of  lading  made  out  or 
indorsed  to  the  Factor's  order  is  precisely  equivalent  to  the 
possession  of  the  goods  in  bulk. 

In  the  ordinary  course  of  business,  therefore,  the  indorsement 
and  delivery  of  a  bill  of  lading  by  the  consignee  suflSces  to  give 
a  clear  title  to  the  indorsee  for  value,  either  as  absolute  owner,  if 
he  has  purchased  the  goods  out  and  out ;  or,  subject  to  a  right 
of  redemption,  if  he  has  taken  the  bill  of  lading  by  way  of 
mortgage  merely.  In  the  latter  case,  the  rights  over  the  goods, 
as  between  shipper  and  consignee,  remain  as  they  were,  subject 
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only  to  the  paramount  right  and  title  of  the  indorsee  for  value, 
and  his  assigns  by  endorsement  and  delivery  of  the  bill  of 
lading  (Spalding  v.  Riiding,  6  Bsav.  376,  affirmed  on  appeal, 
15  L.  J.  Ch.  374,  and  see  note  to  Berndaton  v.  Strang,  L.  R. 
4  Eq.  486).  The  subject  of  the  various  rights  of  persons  inter- 
ested in  goods  under  Bills  of  Lading  will  be  more  fully  con- 
sidered in  the  sequel. 

Besides  the  instruments  already  mentioned  in  this  chapter, 
I  am  not  aware  of  any  in  regard  to  which  a  general  usage 
having  the  force  of  law,  and  by  which  the  instrument  is  in  any 
sense  negociable,  has  been  established. 


Warrants, 


I  must  here  consider  the  position  which  has  sometimes  been 
maintained,  that  certain  instruments  called  "  warrants  "  are  by 
the  general  custom  of  trade  negociable,  and  I  shall  presently 
advert  to  the  privilege  which  has  by  the  statutes  commonly  called 
the  Factors'  Acts,  been  extended  to  these  instruments  in  common 
with  all  other  instruments  coming  within  the  category  of  "  docu- 
ment of  title  "  within  the  meaning  of  those  statutes.  A  vxirrant 
(in  its  most  usual  form)  is  an  acknowledgment  or  certificate  by 
the  proprietor  of  a  warehouse  or  wharf  that  certain  goods 
therein  described  are  stored  on  his  premises  deliverable  to  A.  B. 
or  his  assigns  (by  indorsement  or  otherwise).  It  is  commonly 
also  stated  on  the  document  that  the  goods  will  not  be  de- 
livered up  except  on  production  of  the  certificate. 


are  they  in  any 
BcoBC  negociable 
by  general 

CUiitom  ? 


Now  there  appears  to  have  prevailed  a  very  widespread  im- 
pression amongst  mercantile  men,  an  impression  to  which  a 
special  jury  has  not  unfrequently  lent  its  authority  (Dallas,  C.  J., 
in  Lucaa  v.  Dorrien,  7  Taunt.  278),  to  the  efifect  that  these 
warrants  are  negociable,  and  there  is  even  a  decision  by 
Sir  J.  A.  Park,  at  nisi  priua,  to  a  similar  efifect  {Zvdnger  v. 
Samuda,  7  Taunt.  265).  In  the  latter  case,  however,  the 
judges  in  Banc,  did  not  adopt  this  view,  although  they  held 
that  the  defendant,  in  the  particular  case,  waa  estopped  firom 
disputing  the  plaintifiTs  right.  The  defendant  in  that  case,  a 
pledgee  of  the  goods  entered  in  the  dock  books  in  his  own 
name,  indorsed  the  dock  warrant  in  blank,  and  handed  it  to 
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the  owner  (the  pledgor)  Id  exchange  for  a  cheque  which  was       ^^^\^^ 

dishonoured.     The  Court  held  that   the  pledgee  had  given  ^^ * 

credit  to  the  pawnor  and  could  not  set  up  his  right  against  a 
purchaser  from  the  pawnor,  who  had  paid  for  the  goods  on 
having  the  dock  warrant  so  indorsed  handed  to  him.  The 
judgment  of  the  Master  of  the  Rolls  in  Merchant  Banking 
Co.  V.  Fhcenix  Bessemer  Steel  Co.  (5  Ch.  D.  205,  285)  does 
indeed  say  that  it  was  established  to  his  satisfaction  that  there 
was  a  custom  in  the  iron  trade  relating  to  warrants.  But  on 
attentively  reading  that  judgment  it  will  appear  that  the 
custom  so  established  only  went  the  length  that  the  warrant 
was  commonly  understood  as  a  representation  to  the  person 
taking  it  that  there  was  no  lien.  The  whole  language  of  the 
decision  is  grounded  on  the  theory  of  estoppel,  or  representa- 
tion to  the  holder  made  by  the  jyrivity  and  intention  of  the 
vendor. 

It  is  established  by  decision  that  the  relation  of  bailor  and 
bailee  cannot  be  constituted  between  the  warehouseman  and 
the  indorsee  until  the  former  has  att07*n£d,  so  to  speak,  to  the 
other,  and  consented  to  hold  the  goods  as  his  agent  {Bentall  v. 
Bum,  3  B.  &  C.  423 ;  Imp,  Bank  v.  i.  d  St  Katherine  Docks 
Co.,  5  Ch.  D.  195).  And  in  Farina  v.  Home,  IG  M.  &  W.  it  is 
decided  that  this  consent  cannot  be  given  in  advance,  so  that 
the  indorsement  itself  should  eflftxjt  a  new  bailment  and  con- 
stitute actual  receipt  by  a  purchaser  within  the  Statute  of 
Frauds.  Mr.  Benjamin  (on  Sales,  2nd  ed.,  p.  675,  677)  thinks 
this  case  decisive  against  the  warrants  being  in  any  sense 
negodable.  I  do  not  agree  in  this.  If  they  were  negociable 
to  the  same  extent  that  bills  of  lading  are  so,  there  would  only 
be  the  anomaly  which  existed  in  the  case  of  bills  of  lading 
before  the  Act  18  &  19  Vict.  c.  Ill,  whereby  the  right  to  sue 
was  made  to  follow  the  property.  But  although  I  do  not  think 
the  case  of  Farina  v.  Home  decisive,  I  think  the  balance  of 
authority  is  against  the  view  that  these  wan-ants  are  at  common 
law  in  any  sense  negociable  (see  Blackburn  on  Sale,  p.  297, 298, 
and  the  reference  to  this  passage  in  Meyerstein  v.  Barber,  L.  B. 
2  C.  P.  674,  675). 

I  think  it  at  least  clear  that  no  custom  rendering  these  in-  No  ladi  eostom 

estubliahod. 
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How  far  do 
warrants 
confer  a  right 
under  the 
doctrine  of 
estoppel  or 
representation. 


stniments  negociahU  has  ever  been  legally  established,  although 
the  warehouseman  or  any  other  person  privy  to  the  issue  of 
tlie  docv/ment  may  be  estopped,  as  against  a  purchaser  acting  on 
the  faith  of  the  facts  as  stated  in  the  document,  from  denying 
the  title  of  the  person  who  according  to  the  tenor  of  the  in- 
strument and  the  course  of  business  known  to  the  parties, 
appears  to  be  the  owner  of  the  goods  {Zwinger  v.  Samuda^ 
p.  83,  supra ;  Knight  v.  "Wiffen,  L.  R  5  Q.  B.  660 ;  Merchant 
Banking  Co.  v.  Phoenix  Bessemer  Steel  Co.,  5  Ch.  D.  205). 

Blackburn  (on  Sale,  p.  302)  observes  that  there  does  not 
seem  to  be  any  ground  for  maintaining  that  the  vendor  who 
has  given  a  delivery  order  to  a  purchaser  from  him  is  thereby 
precluded  from  setting  up  his  rights  of  stopping  m  tranaitv, 
against  third  parties  who  may  have  made  advances  on  the 
faith  of  the  delivery  order.  "  He  cannot  set  up  any  case  in- 
consistent with  the  document  which  he  has  given  to  his  pur- 
chaser, and  on  which  he  has  allowed  him  to  get  credit.  He 
cannot  therefore  deny  that  the  person  to  whom  he  has  handed 
the  delivery  order  had  a  right  to  obtain  possession.  But  this  is 
so  far  from  being  inconsistent  with  the  case  of  one  who  is 
stopping  in  transitu  that  it  is  a  necessary  and  essential  in- 
gredient in  it.  He  can  exercise  no  right  to  stop  the  goods  in 
transitu,  unless  the  purchaser  has  had  a  vested  right  both  of 
property  and  possession,  defeasible  on  his  insolvency,  and  it  is 
impossible  to  say  that  the  possession  of  a  delivery  order  imports 
anything  more  than  this."  This  is  doubtless  true  in  the  case 
of  a  delivery  order  of  goods  in  the  hands  of  a  bailee  who,  coii- 
sistently  with  the  terms  of  tlie  document,  Tnay  be  a  mere  for- 
warding agent.  But  the  case  is  different  if  the  document  is 
such  as  to  represent  that  the  goods  are  at  home  in  the  vxire-- 
house  of  the  buyer,  or  otherwise  at  his  absolute  disposal,  par- 
ticularly if  this  is  done  with  a  view  to  the  document  being 
used  as  an  instrument  of  credit ;  and  this,  I  think,  may  be  the 
effect  of  a  warrant  in  the  form  to  which  I  have  referred  on 
p.  68,  supra,  or  of  the  warrant  "  deliverable  (f.  o.  b.),  to  Messrs. 
,  or  their  assigns  by  indorsement,"  which  was  the  form 
in  Merchant  Banking  Co,  v.  Phoenix  Bessemer  Steel  Co,  (6  Ch. 
D.  205). 

The  practical  importance  of  the  question  whether  warrants 
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are  negociable  by  custom  is  somewhat  diminished  by  the  most        P^m  IL 
recent  of  the  Factors'  Acts  (40  &  41  Vict.  c.  39),  extending  the    ^ — ^-r-^ " 


policy  of  the  previous  Acts.  But  the  policy  of  these  Acts  is  not 
to  render  instruments  of  this  kind  negociable,  but  to  extend  the 
principle  of  estoppel  or  holding  out  in  regard  to  them,  and 
cases  may  still  easily  arise  which  may  make  it  important  to  re- 
inember  that  such  instruments  are  not,  according  to  the  balance 
of  authority,  in  any  sense  negociable. 

What  has  been  advanced  against  the  supposed  negociability  Delivery  orders 
of  warrants,  applies  with  still  greater  force  to  a  kind  of  in-  ^°V™°*    „    .„ 

' .  ^\  .  °  ,  Dixon  T.  BovUX, 

stniment  which  it  was  at  one  time  attempted  to  invest  with  a 
sort  of  negociable  character,  namely  delivery  orders  for  iron 
which  are  contracts  in  writing  by  a  manufacturer  to  make  and 
deliver  a  certain  quantity  of  iron  of  a  certain  kind  by  a  certain 
day.  The  leading  case  in  Scotland  by  which  the  indorsee  of 
one  of  these  documents  sued  the  manufacturers  was  decided  by 
the  ultimate  Court  of  Appeal  in  favour  of  the  plaiutifiF,  on  the 
simple  ground  that  the  manufacturers  had  directly  recognised 
and  accepted  him  as  the  person  with  whom  they  were  dealing; 
but  the  decision  of  the  Lord  Chancellor  Cranworth  shows  clearly 
that  the  law  will  not  recognise  or  countenance  any  attempt  by 
contracting  pailies  to  create  at  will  a  "  floating  right  of  action  *' 
enforceable  by  a  stranger  to  the  contract  {Dixon  v.  Bovill,  3 
Macq.  1). 

5.  Persons  selling  under  Process  of  Law, 

Fifthly.  Persons    selling  goods   under  process  of  law  can  5.  Persons  seii- 
dispose  of  the  property,  and  these  I  shall  consider  under  five  cees^of  Uwr° 
heads,  namely : — 

(A.)  Sheriffs. 

(B.)  Sequestrators. 

(C.)  Liquidators  of  a  company  in  a  winding-up  by  the 
Court. 

(D.)  Persons  authorized  by  the  Court  under  jurisdiction 
formerly  enjoyed  (in  England)  only  by  the  Admiralty 
Court,  but  now  by  the  powei's  of  the  Judicature 
Act  (Ord.  III.,  rule  2),  ut  res  magis  valeat  qaavi 
pereat. 

(E.)  Persons  selling  under  a  lawful  distress. 


A«  Sheriffs. 


72  SALB  OF  QOODa 

(A.)  It  has  been  repeatedly  decided  that  the  purchaser  of  a 
chattel  interest  in  land  from  the  sheriff  at  a  sale  under  a  writ 
of  fieri  facias  acquires  a  good  title  to  the  extent  of  the  right 
title  and]  interest  of  the  execution  debtor;  so  that,  if  the 
writ  be  afterwards  set  aside,  through  the  reversal  by  a  Court  of 
Error  of  the  judgment  on  which  it  is  founded,  the  debtor  is 
restored  only  to  the  price  in  lieu  of  the  chattel  (Anon.  Dyer, 
363a  (24) ;  Matthew  Manning's  case,  Co.  Rep.  part  viii.,  946 ; 
Doe  dem  Emmett  v.  Thorn,  6  M.  &  S.  110).  The  principle  of 
these  cases  equally  applies  to  the  sale  of  goods  by  a  sheriff  under 
such  a  writ,  and  it  was  decided  so  early  as  15  Car.  11.,  that  the 
sheriff  taking  goods  under  a  judgment,  which  was  afterwards 
vacated  as  unduly  obtained,  was  no  trespasser,  although  the 
executing  party  might  be  {Tuimer  v.  Felgate,  1  Lev.  95). 

The  power  therefore  of  the  sheriff  to  sell  the  goods  of  the 
execution  debtor  under  afi^ri  facias  rarely  admits  of  question. 
It  depends  on  the  writ,  and  if  the  writ  is  ex  facie  valid,  that  is 
enough.  The  sheriff  has,  however,  no  title  to  sell  until  he  has 
seized  the  goods  under  the  writ  {Ex  parte  Hall ;  in  re  Town- 
send,  14  Ch.  D.  132).  In  the  case  here  referred  to  an  arrange- 
ment purporting  to  be  a  sale  was  made  between  the  debtor 
and  the  auctioneer,  the  sheriff  standing  by  and  not  seizing 
until  afterward&  The  transaction  was  held  to  be  a  fraud ;  but  it 
was  decided  that,  no  seizure  having  taken  place,  there  was  not 
and  could  not  be,  any  valid  sale  by  the  sheriff 

By  the  4th  section  of  the  Railway  Companies  Act,  1867,  and 
the  4th  section  of  the  Railway  Companies  (Scotland)  Act,  1867, 
both  made  perpetual  by  38  &  39  Vict.  c.  31,  the  rolling  stock 
and  plant  of  a  railway  company  in  the  United  Kingdom,  when 
once  opened  for  public  traffic,  is  protected  from  being  taken  in 
execution,  and  a  remedy  is  given  to  judgment  creditors  by  the 
appointment  of  a  receiver,  or  receiver  and  manager  of  the 
undertaking  of  the  company.  The  protection  given  by  this 
enactment  continues  even  after  the  railway  has  been  closed  for 
public  traffic  {The  Midland  Waggon  Co,  v.  The  Potteries,  cfec, 
Railway  Co.,  6  Q.  B.  D.  36). 

Questions  often  arise  whether  the  goods  sold  are  the  property 
of  the  execution  debtor,  or  of  some  one  eke.  These  questions 
raise  points  of  considerable  nicety,  and  are  treated  of  in  some 
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detail  further  on  (p.  79  et  seq.).    In  the  meantime  I  observe        ^^^\^^' 
that  means  have  been  provided  by  the  proceeding  known  as    ^^ » — -^ 


interpleader,  to  enable  the  sherifif  to  escape  the  responsibility 
of  deciding  such  questions  at  the  risk  of  being  liable  (as  he 
would  be  by  the  conmion  law  if  he  made  a  mistake)  to  an  action 
by  the  owner  for  the  tortious  conversion  of  the  goods.  Inter- 
pleader  was  formerly  only  competent  by  bill  in  Chancery,  but 
was  introduced  into  the  practice  of  the  Common  Law  Courts  by 
the  Act  1  &  2  Will  4,  c.  58,  and  further  regulated  by  1  &  2 
Vict.  0.  45,  8.  2 ;  8  &  9  Vict.  c.  109,  s.  19,  and  by  sections  12— 
18  of  the  Common  Law  Procedure  Act.  1860  (23  &  24  Vict.  c. 
126)  ;  and  Order  I.,  r.  2  under  the  Judicature  Act.  A  similar 
proceeding  under  County  Court  process  is  instituted  by  section 
31  of  the  County  Courts  Act,  1867  (30  &  31  Vict.  c.  142).  It 
has  been  decided  that  interpleader  proceedings  under  this 
statute  cannot  be  used  so  as  to  affect  a  purchaser  of  the  goods, 
by  staying  an  action  against  him,  or  otherwise. 

An  important  section,  in  regard  to  this  subject,  of  the  Common 
Law  Procedure  Act,  1860,  is  the  13th,  which  enacts  as  follows  : 
"  When  goods  or  chattels  have  been  seized  in  execution  by  a 
sheriff  or  other  ofiScer  under  process  of  the  above-mentioned 
Courts  (viz.,  the  Superior  Courts  of  Common  Law  at  West- 
minster, or  the  Court  of  Common  Pleas  at  Lancaster,  or  the 
Court  of  Pleas  at  Durham),  and  some  third  person  claims  to  be 
entitled  under  a  bill  of  sale  or  otherwise  to  such  goods  and 
chattels,  by  way  of  security  for  a  debt,  the  Court  or  a  judge 
may  order  a  sale  of  the  whole  or  part  thereof,  upon  such  terms 
as  to  payment  of  the  whole  or  part  of  the  secured  debt  or  other- 
wise as  he  shall  think  fit,  and  may  direct  the  application  of  the 
proceeds  of  such  sale  in  such  manner  and  upon  such  terms  as 
to  such  Court  or  judge  may  seem  just." 

The  execution  used  upon  decrees  and  orders  of  the  Court  of  B.  Sequestrators 
Chancery  differed  in  some  respects  from  that  used  upon  judg- 
ments of  the  Common  Law  Courts.  The  mode  was  two-fold ; 
by  attachment  of  the  person  for  contempt,  and  by  sequestration 
of  the  goods.  The  two  writs  might  proceed  concurrently,  but 
prior  to  the  Debtor's  Act,  1869,  attachment  was,  as  the  more 
effectual  remedy,  the  one  more  frequently  used. 
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Subsequently  to  the  Debtor's  Act,  1869  (which  abolished  im- 
prisonment for  debt  except  in  certain  specified  cases)  sequestra- 
tion became  more  frequently  resorted  to ;  and  the  mode  of  pro- 
cedure was  laid  down  in  the  Order  of  7th  January,  1870,  made 
in  consequence  of  the  Debtor's  Act  coming  into  operation  (see 
Morgan's  Chancery  Acts,  4th  ed  p.  296,  et  seq,). 

The  "  rules  of  Court "  under  the  Judicature  Acts  enact  that 
sequestration  may  be  used  to  enforce  a  judgment  for  the  pay- 
ment of  money  into  Court  or  for  the  recovery  of  any  property 
other  than  land  or  money  (Order  XLIL,  r.  2,  4;  Order  XL VII.). 

It  has  been  doubted  by  eminent  judges  of  the  Court  of 
Appeal  {Ex  loaHe  Nelson,  In  re  Hoare,  14  Ch.  D.  41)  whether 
sequestration  is  a  competent,  as  it  is  certainly  an  inappropriate 
process,  to  follow  on  a  simple  judgment  for  payment  of  a  sum 
of  money:  and  by  the  rules  made  in  April,  1880  (Order  XL  VII., 
r.  31),  the  practice  of  issuing  sequestration  for  payment  of  costs, 
which  still  survived  in  regard  to  orders  of  the  Chancery  Divi- 
sion was  put  an  end  to,  except  by  leave  of  the  Court  or  a  judge. 
The  appropriate  process  in  these  cases  is  a.  fieri  facias. 

It  can  only  be  under  very  exceptional  circumstances  (if  at 
all)  that  a  sale  should  now  proceed  under  a  sequestration  of 
goods ;  but  as  there  is  nothing  in  the  recent  legislation  ex- 
pressly to  prevent  such  a  sale,  it  may  be  well  to  state  the  old 
practice. 

The  powers  of  the  sequestrators  in  taking  possession  are  in 
some  respects  wider  than  those  of  the  sheiiff.  They  take 
possession  of  all  tangible  property  as  they  find  it  in  the  actual 
possession  of  the  debtor,  and  in  so  taking  possession  are  not 
l)Ound  to  regard  the  claims  of  third  parties,  who  can  only  make 
good  a  claim  by  applying  to  the  Court  and  submitting  to  be 
examined  pro  interesse  suo  (Smith's  Chancery  Practice,  p.  199). 
The  sequestrators  have  no  power,  by  virtue  of  the  writ,  to  sell 
the  goods.  If  power  to  sell  was  desired,  it  had  to  be  obtained 
upon  an  application  to  the  Court  upon  the  return  being  made 
by  the  sequestrators  taking  possession.  The  application  was 
made  upon  notice  to  the  debtor,  and  the  creditor  on  such  an 
application  was  entitled  to  the  order  where  the  writ  was  issued 
for  disobedience  to  an  order  directing  the  payment  of  money 
(Smith,  Ch.  Pr.  ed.  1862,  p.  199  ;  Cavil  v.  Sviith,  3  Bro.  C.  C. 
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361  ;  Mitchell  v.  Draper,  9  Ves.  208).    If  upon  the  creditor  so        ^^l\^^' 

applying,  a  third  party  claimed  to  be  entitled  to  the  goods,  and   "^ . 

submitted  to  be  examined  pro  interesae  auo,  the  examination 
would  be  ordered  accordingly ;  and  if  the  right  claimed  was 
under  a  bill  of  sale  or  otherwise  in  secuHty  for  a  debt,  the 
Court  would  act  by  analogy  to  the  procedure  pointed  out  by 
the  12th  section  of  the  Common  Law  Procedure  Act,  1800.^ 

(C.)  The  next  class  are  liquidators  in  a  compulsory  winding  C.  Liquidators. 
up.  I  have  already  (p.  53)  adverted  to  the  position  of  the 
liquidator  in  a  voluntary  winding  up,  whose  position,  except 
that  his  acts  do  not  require  the  sanction  of  the  Court,  does 
not  differ  from  the  liquidator  in  a  winding  up  by  the  Court. 
I  most  here  observe  that,  in  the  case  of  Re  Marine  Mansions 
Co.  (L.  R.  4  Eq.  604),  V.  C.  Wood  decided  that  the  liquidator 
of  a  Company  was  not,  like  a  trustee  in  bankruptcy,  within  the 
protection  of  the  Bills  of  Sale  Act,  17  &  18  Vict.  c.  36,  s.  1. 
But  for  this  decision  I  should  have  thought  that  the  liquidator 
in  possession  of  the  chattels  and  proceeding  to  sell  them,  is 
protected  by  this  Act ;  the  liquidator  in  a  compulsory  winding 
up  being  a  person  "  seizing  the  chattels  in  the  execution  of  a 
process  of  a  Court  authorizing  the  seizure  ; "  and  the  liquidator 
in  a  voluntary  winding  up,  being  an  assignee  of  the  chattels 
under  an  "  assignment  for  the  benefit  of  the  creditors,"  consti- 
tuted by  the  combined  effect  of  the  Companies  Act,  the 
resolution  to  wind  up,  and  the  liquidator's  possession  under  the 
authority  so  constituted.  The  decision,  however,  Re  Marine 
Mansions  Co.,  appears  to  have  been  acquiesced  in,  and  in  later 
cases  of  a  similar  class  the  point  is  not  even  raised  (Ilodson  v. 
Tea  Co.,  14  Ch.  D.  859). 

(D.)  The  general  power  to  sell  the  subject  matter  pending  D.  Sale  of 

^ .         .  .  1  ^         /    J.  *         1      .  perishable  goods 

an  action  to  avoid  a  common  loss  [ut  res  magis  valeat  qtuim  under  power  of 
jHrreat),  seems,  curiously  enough,  to  have  been,  before  the  Judi-  **^®  Judicature 


Acts. 


*  In  Jacobs  V.  De  Morgan,  Sept.  6,  into  Court  the  amount  sworn  to  by 

1877,  Mr.  Justice  Fry,  sitting  as  the  claimant  as  due  upon  the  bill 

Vacation  Judge,  ordered  a  sale  by  of  sale.    This  was  a  sequestration 

the  sequestrators  upon  the  terms  of  for  costs,  after  a  aubpcena,  accord- 

the  sequestrating  creditor  paying  ing  to  the  old  practice  in  Chancery. 
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^^i\  ^'       cature  Acts,  exercised  in  England  by  the  Admiralty  Court  only. 
^ « ^    I  have  already  pointed  out  the  introduction,  by  the  Common 


Law  Procedure  Act,  1860,  of  a  power  to  sell  goods  seized  by 
sheriflFs,  where  an  adverse  title  is  claimed  by  way  of  sectirity 

o')di?La,^r!*2.  ^^^y-    '^^  P^^®^  ^°^®^  *^®  Judicature  Acts  (Order  UX,  r.  2), 

extends  to  the  case  where  the  absolute  ownership  is  in  question. 
The  rule  is  this: — "It  shall  be  lawful  for  the  Court  or  a 
judge,  on  the  application  of  any  party  to  an  action,  to  make 
any  order  for  the  sale  by  any  person  or  persons  named  in  such 
order,  and  in  such  manner,  and  on  such  terms  as  the  Court  or 
judge  may  seem  desirable,  of  any  goods,  wares  or  merchandize 
which  may  be  of  a  perishable  nature,  or  likely  to  injure  from 
keeping,  or  which  for  any  other  just  and  sufiScient  reason  it 
may  be  desirable  to  have  sold  at  once."  Under  this  section  an 
order  has  been  made  for  sale  of  a  horse  who,  pending  the 
litigation,  is  eating  his  head  off  (Bartholomew  v.  FreemaTh,  3  C. 
F.  D.  316) ;  and  frequent  orders  have  been  made  for  sale  of 
machinery,  which  requires  expenditure  for  oiling  and  keeping 
in  good  condition.  In  the  cases  here  referred  to  a  receiver,  or 
receiver  and  manager,  is  appointed  to  take  care  of  the  property 
pending  the  litigation,  and  he  is  the  person  to  whom  the 
authority  to  sell  is  given. 

B.  PeiBons  (E.)  Persons  selling  under  a  lawful  distress. 

difltress.  The  power  of  distress  may  be  exercised  by  a  landlord  under 

his  common  law  right,  or  it  may  be  exercised  under  certain 
statutes  whereby  a  right  similar  to  that  of  the  landlord  is  given 
for  recovering  dues  of  various  kinds. 

The  landlord's  right  at  common  law  seems  to  have  been 
merely  to  hold  the  goods  until  the  rent  due  is  paid ;  but  by 
statute  2  W.  &  M.  c.  5,  power  was  given,  in  a  prescribed  manner, 
to  sell  the  distress  "  for  the  best  price  that  can  be  gotten  for  the 
same,"  and  this  power  is  extended  and  regulated  by  various  other 
statutes.  These  are  8  Anne  14 ;  4  Geo.  II.  c.  28 ;  11  Geo.  II. 
c.  19  ;  56  Geo.  III.  c.  50 ;  3  &  4  W.  IV.  c.  42,  ss.  37,  38 :  14  & 
15  Vict.  c.  25.  It  has  been  decided  by  the  Common  Fleas 
Division  that  a  landlord  who  sells  upon  a  distraint,  is  by  the 
express  words  of  the  statute,  "  for  the  best  price,  Ac.,**  pre- 
cluded from  imposing  a  condition   of  sale  to  the  effect  that 
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hay,  &c.,  sold,  shall  be  consumed  on  the  premises ;  although        I*^*''  n. 

the  tenant  was  under  covenant  by  his  lease  to  consume  hay,    ^ « 

&c.,  on  the  premises,  and  although,  under  56  Geo.  III.  c.  50, 
s.  11,  any  purchaser  fr<ym»  the  tenant  would  have  been  neces- 
sarily bound  by  such  a  condition  {Hawkins  v.  Walrond,  1  C. 
P.  D.  250).  The  exemption  from  distress  given  by  the  statute 
11  Geo.  n.  c.  19,  s.  21,  to  goods  delivered  to  an  auctioneer  for 
sale  is  confined  to  goods  on  the  premises  of  the  auctioneer, 
and  does  not  extend  to  goods  sold  on  the  demised  premises 
not  being  the  auctioneer's  (Lyons  v.  Elliot,  1  Q.  B.  D.  210). 
For  other  points  relating  to  the  construction  and  eflfect  of 
these  statutes,  I  refer  to  the  special  treatises  on  the  subject, 
particularly  Woodfall  on  Landlord  and  Tenant,  p.  374!  et  seq. 

Amongst  the  classes  of  things  which  are  privileged  by  the 
common  law  from  distress,  I  may  here  specially  refer  to  the 
exemption  which  the  common  law  makes,  for  the  benefit  of  trade, 
of  things  delivered  to  a  person  exercising  a  public  trade  to  be 
managed  in  the  way  of  his  trade.  These,  with  other  things 
exempted,  are  discussed  in  the  notes  to  Simpson  v.  Hartopp, 
2  Sm.  L.  Ca. ;  and  for  further  discussion  of  the  exemption  here 
particularly  mentioned  I  refer  to  Swire  v.  Leach,  18  C.  B. 
(N.  S.)  479  and  Miles  v.  Furber,  L.  R  8  Q.  B.  77. 

Where  a  remedy  in  the  nature  of  distress  is  merely  the 
creature  of  statute,  the  wan^ant  must  show  on  its  face  that 
it  is  strictly  in  accordance  with  the  statute,  otherwise  no  title 
is  acquired  imder  it  {Lock  v.  Sellwood,  1  Q.  B.  736). 

The  power  of  distress  may  be  given  by  a  clause  of  a  mort- 
gage deed,  whereby  the  relation  of  landlord  and  tenant  is 
established  between  the  mortgagee  and  the  mortgagor  who 
remains  in  possession,  and  the  mortgagee  becomes  entitled  to 
levy  a  distress  for  the  arrears  of  the  rent  reserved.  This  is  good 
provided  there  is  a  real  tenancy  at  a  real  rent,  such  as  mic^ht 
fairly  be  assessed  as  an  occupation  rent  (In  re  Stockton  Iron 
Furnace  Co.,  10  Ch.  D.  335).  A  mortgagor  in  possession  may 
even  attorn  to  a  second  mortgagee  {Morton  v.  Wood,  L.  R.  4 
Q.  B.  293),  and  this,  although  there  is  a  clause  of  attornment 
in  the  first  mortgage  deed,  provided  the  whole  amount  of 
rent  attorned  for  is  not  more  than  a  fair  rent  {Ex  parte 
FuuTieU,  In  re  Kitchin,  16  Ch.  D.  226). 
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Any  such  instrument  of  attornment  executed  after  the  Ist  of 
January,  1879,  must  under  the  Bills  of  Sale  Act,  1878,  in  order 
to  be  good  against  creditors,  be  registered  as  a  bill  of  sale, 
subject  to  the  proviso  that  the  section  shall  not  extend  to  any 
mortgage  of  an  estate  or  interest  in  land,  which  the  mortgagee, 
being  in  possession,  shall  have  demised  to  the  mortgagor  as  his 
tenant  at  a  fair  and  reasonable  rent.  Independently  of  this 
clause  in  the  Bills  of  Sale  Act,  it  has  been  decided  that  an 
attornment  clause  in  a  mortgage,  which  did  not  satisfy  this 
criterion,  is  void,  as  a  fraud  on  the  Bankruptcy  law  {Ex  parte 
Williams,  In  re  Thompson,  7  Ch.  D.  138 ;  Ex  parte  Jackson, 
In  re  Bower,  14  Ch.  D.  725). 

The  mortgagee  by  taking  possession  of  the  chattels  by  way 
of  distress  under  the  attoinment  clause,  does  not  lose  his  right, 
as  mortgagee,  to  the  fixtures  which  in  a  case  of  pure  tenancy 
would  have  been  regarded  as  tenant's  fixtures  {Ex  parte  Pun* 
nett,  In  re  Kitchin,  16  Ch.  D.  226). 

Where  the  attornment  clause  expressed  the  tenancy  as  one 
from  year  to  year,  with  an  agreement  that  the  tenancy  might 
be  detennined  at  any  time  at  the  will  of  the  mortgagee,  it  was 
held  by  the  Court  of  Appeal  that  the  mortgagee  was  entitled, 
under  sea  34  of  the  Bankruptcy  Act,  1869,  to  distrain  for  the 
rent  (being  less  than  a  year's  rent)  due  to  him  from  the  mortgagor 
at  the  time  of  the  filing  by  the  latter  of  a  liquidation  petition 
{In  re  Threlfall,  Ex  parte  Queen's  Benefit  Building  Society, 
16  Ch.  D.  274). 

By  the  34th  section  of  the  Bankruptcy  Act,  1869,  the  land- 
lord or  other  person  to  whom  rent  is  due,  may  distrain  so  that 
the  distress  shall  be  available  for  only  a  year's  rent  accrued  due 
before  the  banki-uptcy.  This  right  has  been  decided  by  the 
Chief  Judge  Bacon  to  be  paramount  to  the  title  of  a  receiver 
in  the  bankruptcy  {Ex  parte  Till,  In  re  Mayliew,  L.  R.  16  Eq. 
97).  But  the  section  does  not  apply  to  the  right  of  a  creditor 
who  has  a  statutory  remedy  in  the  nature  of  distress  for  a  debt 
which  is  not  rent,  such  as  money  due  to  a  gas  company  for  the 
supply  of  gas  {In  re  Roberts,  Ex  parte  Hill,  25  W.  R  784, 
C.  A.).  The  Bankruptcy  Act  in  no  way  interferes  with  the 
landlord's  common  law  right  to  distrain  for  rent  accrued  after 
the  bankruptcy,  unless  the  trustee  disclaims  {Ex  parte  Hale, 
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In  re  Binns,  24  W.  R  300  C.  J.  B.).  Where  there  Is  a  liqui- 
dation under  the  Companies  Act,  the  Court  will  exercise  its  ' 
discretion  to  protect  the  landlord  in  his  full  right  of  distraint 
for  rent  accrued  after  the  liquidation,  though  he  is  only  entitled 
to  prove  as  a  creditor  for  rent  accrued  up  to  that  date  {In  re 
South  Kensington,  &c.,  17  Ch.  D.  161;  Thorruxa  v.  Patent 
Lianite  Co.,  17  Ch.  D.  250). 

SECTION   IIL— QUESTIONS    OF   COMPETITION   IN   EXECUTIONS 

AND    ON    BANKRUPTCY. 

It  was  observed  (p.  72),  in  treating  on  the  sale  of  goods  under  Competition. 
process  of  law,  that  questions  often  arise  whether  the  goods 
sold  are  the  property  of  the  debtor  against  whom  the  proceed- 
ing is  taken,  or  the  property  of  some  one  else. 

These  questions  may  be  divided  into  two  classes.  Those  of 
the  first  class  arise  between  the  execution  creditor  or  the 
trustee  in  bankruptcy,  as  representing  the  general  body  of 
creditors  on  the  one  hand,  and  some  person  claiming  the 
property  by  a  title  adverse  to  both  on  the  other  hand.  Questions 
of  the  second  class  arise  between  the  execution  creditor  and  the 
trustee  in  bankruptcy  claiming  adversely  to  each  other. 

I  consider  first  the  questions  which  arise  between  the  execu-  Execution 
tion  creditor  or  trustee  in  bankruptcy  on  the  one  hand,  and  a  J^^e'^in^ 
person  claiming  the  property  by  a  title  adverse  to  both  on  the  l>ankruptcy,  in 
other  hand.     I  shall  consider  these  questions  under  the  follow-  with  persons 

,       J  claiming 

mg  heads: —  adversely 

1.  Questions  arising  under  the  Statute  13  Eliz.  c.  5. 

2.  Questions  arising  out  of  a  conveyance  gift  or  transfer  by 

the  debtor,  or  a  seizure  and  sale  of  his  goods,  amount- 
ing to  an  act  of  bankruptcy  under  the  1st  and  2nd 
sub-sections,  or  the  5th  sub-section,  of  sec.  G  of  the 
Bankruptcy  Act,  1869.  And,  as  a  nearly  allied  class 
of  questions,  I  shall  consider  those  arising  under 
sec.  92  of  this  Act,  relating  to  fraudulent  preferences. 

3.  Questions  arising  under  the  reputed  ownership  clauses  of 

the  Bankruptcy  Acts;  that  now  in  force  being  sec.  15, 
sub-sea  5  of  the  Bankruptcy  Act,  1869. 

4.  Questions  arising  under  the  Bills  of  Sale  Act. 
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•  1.  The  Statute  13  Eliz.  a  5  (made  perpetual  by  29  Eliz.  c.  5) 
is  made  for  avoiding  fraudulent  conveyances  and  alienations  of 
underTsSL.  lands,  tenements,  goods,  and  chattels,  made  with  the  intent  to 
*•  ^'  delay,  hinder,  or  defraud,  creditors  and  others  :  and  declares  that 

such  conveyaiices  and  alienations  shall  (but  only  as  against  the 
person  whose  action  or  debt  is  delayed,  hindered,  or  defrauded) 
be  utterly  void. 

For  a  full  analysis  of  decisions  upon  the  statute,  I  refer  to 
Mr.  Henry  May's  exhaustive  work  upon  this  and  the  kindred 
statutes ;  and  also  to  the  authorities  collected  in  Smith's  Lead- 
ing Cases,  under  the  head  of  Twyne's  Case.  I  shall  here  note 
only  some  of  the  more  recent  decisions  upon  the  nature  of  the 
presumption  by  which  a  fraud  upon  creditors  is  inferred. 

The  kind  of  transaction  most  frequently  avoided  under  the 
Act  is  a  voluntary  settlement,  through  which  a  person,  con- 
templating insolvency,  attempts  to  put  the  bulk  or  part  of  his 
property  out  of  the  reach  of  creditors.  The  fact  of  a  settlement 
being  voluntary  is,  however,  not  conclusive  of  fraud :  and,  on 
the  other  hand,  a  settlement  for  valuable  consideration  may 
come  within  the  scope  of  the  law,  if  actual  intention  to  defraud 
is  proved  (Holmes  v.  Penney,  3  K.  &  J.  90).  It  has  even  been 
held  that  a  settlement  on  marriage,  where  the  marriage  was 
proved  to  be  only  part  of  a  scheme  to  defeat  creditors  to  which 
the  wife  was  a  party,  could  be  set  aside  by  a  creditor  {Buhner 
V.  Hunter,  L.  R  8  Eq.  46  ;  Columbine  v.  Penhall,  1  Sm.  &  Giff, 
228).  When  the  settlement  is  voluntary,  it  is  not  necessary  to 
prove  actual  intent  to  defeat  or  delay  creditors ;  it  is  suflScient, 
if  the  circumstances  are  such  that  the  settlement  necesaatnly 
would  have  that  effect.  Or,  which  is  the  same  thing,  the  intent 
to  defraud  may  reasonably  be  infeiTed  from  such  circumstances 
without  further  inquiry  as  to  what  was  actually  in  the  mind  of 
the  settlor  {Freeman  v.  Pope,  L.  R  5  Ch.  538 ;  Spencer  v. 
Slater,  4  Q.  B.  D.  13.  Compare  Boldero  v.  London  and 
Westm,  Discount  Co,,  5  Ex.  D.  47).  Where  a  person  volun- 
tarily settles  his  own  property  upon  trust  for  himself  until 
bankruptcy  or  death,  and  then  upon  trust  for  his  wife  and 
family,  there  is  enough  on  the  face  of  the  transaction  to  presume 
the  fraudulent  intent  in  regard  to  creditors  {Ex  parte  Stephens 
In  re  Pearson,  25  W.  R.  126).    The  attempt  by  any  person 
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SO  to  secure  his  own  income  for  his  own  benefit  against  creditors 
IS  indeed  a  fraud  by  the  principles  of  common  law  and  common 
sense,  and  so  it  is  held  in  Scotch  as  well  as  in  English  law 
{Learmouth  v.  MiUer,  L.  R.  2  H.  L.  Sc.  438).  Where  a  person, 
about  to  engage  in  a  business  involving  large  liabilities,  made  a 
voluntary  settlement  putting  the  bulk  of  his  property  out  of 
reach  of  his  creditors,  it  has  been  held  that  a  creditor,  suing  on 
behalf  of  himself  and  other  creditors,  was  entitled  to  have  the 
settlement  set  aside  {Mackay  v.  Douglas,  L.  R  14  Eq.  lOGj. 
And  it  is  enough  that  the  fraudulent  intention  should  be  proved 
on  the  part  of  those  taking  the  gift,  although  the  settlor  him- 
self, from  age  and  infirmity,  is  merely  a  passive  instrument  of 
the  fraud  {Cornish  v.  Clark,  L.  R.  14  Eq.  184).  I  refer  also 
to  Kent  V.  Riley  (L.  R.  14  Eq.,  190),  and  White  v.  Witt  (24  W. 
R.  727),  as  recent  cases  where  the  fraudulent  intent  was  not 
held  proved. 

This  statute  of  Elizabeth  has  been  liberally  construed,  and 
one  of  its  most  important  effects  is  that,  when  a  vendor,  after  a 
sale  of  goods,  is  allowed  by  the  purchaser  to  remain  in  possession, 
a  strong  presumption  of  fraud  arises,  so  that  the  creditors  of  the 
vendor  may  avoid  the  transaction. 

But  where  the  sale  is  effected  by  means  of  a  written  instru- 
ment, and  is  not  abolute,  but  subject  to  a  condition  or  proviso 
expressed  in  the  instrument,  that  the  goods  shall  remain  for  a 
time  in  the  possession  of  the  vendor ;  as  in  the  case  of  an 
ordinary  mortgage  with  a  proviso  for  quiet  enjoyment  until 
default,  then,  as  the  nature  of  the  transaction  does  not  call  for 
any  transfer  of  possession,  the  absence  of  such  transfer  is  no 
evidence  of  fraud  {Martindale  v.  Booth,  8  B.  «&  A.  505  ;  R4^ed 
V.  WUmot,  7  Bing.  577).  And  it  has  been  further  held  that  if 
the  intention  of  the  instrument  is  bond  fide  to  be  a  mortgage, 
the  retention  of  possession  by  the  mortgagor  is  not  an  indication 
of  fraud  within  the  statute,  although  there  was  no  express 
proviso  for  quiet  enjoyment  until  default  (Gooh  v.  Wallxer,  3 
W.  R.  357,  and  see  Steward  v.  Lombe,  1  Brod.  &  Bing.  58G  ; 
4  J.  B.  Moore,  281,  Davidson's  Conveyancing,  Vol.  II.,  4th  edit., 
p.  643). 

2.  By  sec.  6  of  the  Bankruptcy  Act,  18G9,  sub-sects.  1,  2,  2.  Questions 

6 
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Part  II.      and  5,  the  foUowinor,  amoncrst  other  acts  or  defaults,  are  included 
'   under  the  expression  "  acts  of  bankruptcy  ; "  and  therefore,  by 


arwing  out  of      ,^^^8^^  ^f  i}^q  principle  of  "  relation  back,"  are  void  against  the 
bankruptcy,  &c.  tioistee  in  bankruptcy,  namely  : — 

(1)  That  the  debtor  has,  in  England  or  elsewhere,  made  a 

conveyance  or  assignment  of  his  property  to  a 
trustee  or  trustees  for  the  benefit  of  his  creditors 
generally : 

(2)  That  the  debtor  has,  in  England  or  elsewhere,  made  a 

fraudulent  conveyance,  gift,  delivery,  or  transfer  of 
his  property,  or  of  any  part  thereof : 

(5)  That  execution  issued  against  the  debtor  on  any  legal 
process,  for  the  purpose  of  obtaining  payment  of  not 
less  than  £50,  has  in  the  case  of  a  trader  been 
levied  by  seizure  and  sale  of  his  goods. 

And  in  connection  with  this  section  must  be  read  the  11th 
sec.  of  the  Act,  which  limits  the  time  for  "relation  back"  to  a 
period  of  twelve  months  preceding  the  order  of  adjudication, 
and  then  only  if  there  were  at  the  time  of  the  act  of  bank- 
ruptcy a  debt  capable  of  supporting  an  adjudication,  which  has 
remained  unpaid  at  the  time  of  adjudication. 

To  the  first  sub-section  above  quoted  there  is  no  corresponding 
express  enactment  in  previous  bankruptcy  statutes  ;  but  it  had 
nevertheless  been  long  established  under  previous  statutes  that 
a  conveyance  by  a  debtor  of  all  his  property  for  the  benefit  of 
creditors  generally,  was  an  act  of  bankruptcy  {Stewart  v.  Moody y 
1  C.  M.  &  R  777 ;  Siehert  v.  Spoaner,  1  M.  &  W.  718 ;  Ex 
parte  Alsop,  1  D.  F.  &  J.  289 ;  Hx  parte  Wensley,  1  D.  J.  &  S. 
273).  This  appears  to  have  been  on  the  ground  that  such  a 
deed  is  presumed  to  be  a  fraud  against  a  non-assenting  creditor, 
and  consequently  any  creditor  who  had  assented  to  or  acquiescecl 
in  the  conveyance,  could  not  avail  himself  of  it  as  the  gi*ound  of 
a  petition  of  adjudication  of  bankruptcy  {Ez  parte  Alsop,  1  D. 
F.  &  J.  289  ;  Ex  paHe  aiid  Re  Strang,  L.  R.  2  Ch.  374).  It 
might  be  questioned  whether  the  language  of  the  Act  of  1869 
affords  room  for  the  exception  :  but  I  should  infer,  from  the 
general  tenor  of  the  decisions  under  this  Act,  that  if  the  point 
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were  called  in  question,  it  would  be  held  to  have  been  the        ^'^?*  ^^* 

•                 .                  .                                                     .     .                s  3' 
intention  of  this  sub-section  merely  to  declare  the  principle   ^^ « ^ 

established  by  decisions  before  the  Act,  and  that  the  exception 

would  apply  as  before.     This  being  the  case  the  sub-section 

appears  redundant,  as  the  cases  embraced  by  it  only  form  a 

portion  of  the  class  described  in  the  second  sub-section  above 

quoted.     It  need  hardly  be  said  that  where  a  distinct  intention 

appears,  to  exclude  a  ceilain  creditor  or  class  of  creditors  from 

the  benefit  of  an  arrangement  purporting  to  be  for  the  benefit 

of  creditors  generally,  the  act  would  be  a  fraud  on  the  general 

principles  of  law  as  well  as  an  act  of  bankruptcy  under  the 

2nd  sub-sec.    For  instance,  see  Ex  parte  Saffery,  4  Ch.  D.  555, 

and  same  case  sub  nom,  ToTrihins  v.  Saffery,  3  App.  Ca.  213. 

The  second  section  above  quoted  of  the  6  th  section  of  this 
Act,  embraces  within  its  scope  all  those  sections  of  previous 
statutes  which  relate  to  "  fraudulent  conveyances  "  and  includes 
all  conveyances  which  have  been  construed  as  coming  within 
the  scope  of  the  statute  13  Eliz.  c.  5,  and  as  being  made  void 
against  creditors  by  that  statute. 

Referring  to  what  has  been  already  said  upon  the  statute  of 
Elizabeth,  and  to  the  detailed  exposition  in  Mr.  May's  book 
already  mentioned,  and  also  to  the  notes  upon  this  sub-section 
of  the  Act  of  1869  in  Mr.  Yate  Lee*s  book  on  bankniptcy,  I 
shall  here  content  myself  with  stating  the  general  principles, 
and  citing  some  of  the  more  recent  cases  on  the  subject. 

The  gist  of  the  fraud  is  the  intention  on  the  part  of  the 
debtor  to  prevent  his  creditors  from  getting  their  due  whether 
in  respect  of  amount  or  timely  payment.  "  Delay,  hinder,  or 
defraud  **  are  the  words  used  in  the  statute  of  Elizabeth ; 
**  defeat  or  delay  "  are  the  words  used  in  the  previous  bankrupt 
Acts,  and  although  the  intent  to  delay,  &c.,  is  not  expressly 
mentioned  in  the  Act  of  1869,  the  scope  of  the  former  enact- 
ments does  not  appear  to  be  altered,  and  is  certainly  not 
narrowed  by  the  omission  to  express  the  particular  modes  of 
the  intent  struck  at  {In  re  Wood,  L.  R  7  Ch.  302,  305).  The 
authorities  under  the  older  Acts  will  therefore  be  in  point 
under  the  2nd  sub-section  of  section  6  of  the  Act  of  1869. 

In  some  of  the  decisions  a  distinction  has  been  made  to  this 

effect,  that,  the  object  of  the  bankruptcy  laws  being  to  obtain 

G  2 
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^^V^'       ^^  equal  distribution  of  assets,  a  transaction  having  this  ten- 

"^ 1 dency  is  more  easily  presumed  to  be  a  fraud  under  these  Acts 

than  under  the  statute  of  Elizabeth  {Alton  v.  Harrison,  L.  R. 
4  Ch.  622,  625 ;  Allen  v.  Bonnett,  L.  R.  5  Ch.  577,  581).  It  is 
to  be  noted  on  the  other  hand  that  the  operation  of  the  statute 
of  Elizabeth  is  not  limited,  like  that  of  the  bankrupt  statutes, 
to  the  period  of  twelve  months  or  any  other  period ;  and  if  a 
fraud  under  this  statute  is  established,  the  transaction  may  bo 
set  aside  by  the  trustee  in  bankruptcy,  or  by  a  creditor  suin§^ 
on  behalf  of  himself  and  all  other  creditors,  notwithstanding 
the  lapse  of  more  than  twelve  months.  The  same  may  be  said 
of  any  transaction  which  would  be  fraud  against  creditora  at 
common  law ;  if  there  are  any  such  transactions  which  the 
statute  of  Elizabeth  is  not  broad  enough  to  cover;  such  tran- 
sactions for  instance  as  are  referred  to  by  Lord  Justice  Giffard  in 
Allen  V.  Bonnett,  L.  R.  5  Ch.  581,  When  bankruptcy  proceedings 
are  actually  pending  or  imminent,  any  agreement  which  clearly 
appears  intended  to  defeat  the  policy  of  the  law  for  the  due 
distribution  of  the  assets  is  void  as  against  public  policy,  and 
cannot  be  enforced  against  the  contracting  party,  although  not 
a  creditor  {McKewan  v.  Sanderson^  L.  R.  20  Eq.  65  ;  compare 
case  between  same  parties  on  plea,  15  Eq.  229).  Such  collu- 
sive arrangements  are  directly  struck  at,  and  severe  penalties 
imposed  on  the  creditor  who  is  party  to  them,  by  the  Scotch 
Bankrupt  Statute  (19  &  20  Vict.  c.  79,  s.  150 ;  CaHer  v. 
McLaren  &  Co.,  L.  R.  2  H.  L.  Sc.  p.  120). 

Any  agreement  to  the  eflfect  that  something  which  is  the 
property  of  a  person  up  to  the  time  of  bankruptcy,  shall  upon 
his  bankruptcy  become  the  property  of  some  one  else,  is 
entirely  illegal  and  void  {Ex  parte  Mackay,  L.  R  8  Ch.  643  ; 
Ex  parte  Williams,  In  re  Thompson,  7  Ch.  D.  138  ;  ExpaHe 
Jay,  In  re  Harrison,  14  Ch.  D.  92). 

But  where  there  is  an  actual  sale  of  goods  for  money,  the 
transaction  was  held  to  be  neither  a  fraud  nor  a  fraudulent 
preference,  although  the  vendor  had  the  intention,  which  was 
communicated  to  the  buyer,  to  apply  the  purchase  money  in 
paying  certain  favoured  creditors  {Ex  parte  Stubhins,  In  re 
^Yilki7lson,  17  Ch.  D.  58  (C.  A.)). 

It  has  long  been  established  that  where  a  debtor  assigns  all 
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liis  property  for  a  past  debt,  the  transaction  is  fraudulent  and        ^^/^«^'' 

an   act  of  bankmptcy  within  the  bankrupt  statutes,  and  it  is    "*■■      » 

well  settled  that  such  a  transaction  is  within  the  scope  of  the 
second  sub-section  of  the  Act  of  1869.  The  law  on  this  branch 
of  the  subject  is  well  summarized  by  Lord  Justice  Mellish  in 
his  judgment  in  the  case  of  In  re  Kivg,  Ex  iiarte  King 
(2  Ch.  D.  266,  263)  :  "  An  assignment  of  all  a  debtor  s  property 
for  a  past  debt  is  an  act  of  bankmptcy.  A  merely  nominal 
exception  of  part  of  the  property  will  not  prevent  this,  but  an 
exception  of  a  substantial  part  will  prevent  it.  Whether  an 
exception  is  substantial  must  of  course  depend  on  the  circum- 
stances of  the  case.  If  the  assignment  includes  all  the  property, 
and  is  made  in  consideration  of  a  past  debt  and  of  a  further 
advance  made  at  the  time,  the  further  advance,  if  substantial, 
has  the  same  effect  as  a  substantial  exception  out  of  the 
property.  It  is  laid  down  in  several  of  the  common-law  cases, 
that  if  a  bill  of  sale  is  subsequently  given  in  pursuance  of  an 
agreement  entered  into  at  the  time  of  the  further  advance,  it 
stands  on  the  same  footing  as  if  it  had  been  given  at  the  time 
of  the  further  advance.  In  £x  imrte  Fisher  we  qualified  this 
rule  by  deciding  that  where  the  giving  of  the  bill  of  sale  is  pur- 
posely postponed  till  the  circumstances  of  the  debtor  become 
hopeless,  the  antecedent  agreement  will  not  support  it/'  This 
summarizes  the  law  to  be  extracted  from  a  series  of  decisions 
to  which  the  following  as  the  most  recent  will  give  the  clue  : — 
Woodhxyaae  v.  Murray,  L.  R  2  Q.  B.  634,  4  Q.  B.  27 ;  Ex  fw)  ie 
Fazl^j,  In  re  Nurse,  L.  R.  3  Ch.  515  ;  Mercer  v.  Peterson, 
L.  R.  3  Ex.  104 ;  In  re  Wood,  L.  R  7  Ch.  302  ;  Ex  parte 
Hawker,  In  re  Kedy,  Ibid.,  p.  214  ;  Ex  jyarte  Reed  and  Steel, 
In  re  Tweddell,  K  R  14  Eq.  586 ;  Ex  parte  Fisher,  In  re  Ash, 
Ibid.,  p.  636 ;  Ex  parte  Trevor,  In  re  Burghardt,  24  W.  R  301. 
And  I  may  add  the  subsequent  cases  of  Ex  parte  Sheen,  In  re 
Whistcmley,  1  Ch.  D.  290,  560  ;  Ex  paHe  Threlfall,  In  re  WiU 
liamson,  25  W.  R  127 ;  Heath  v.  Cochrane,  46  L.  J.  Q.  B.  727  ; 
In  re  Gibson^  Ex  parte  Bolland,  8  Ch.  D.  230 ;  Expaiie  Cooper, 
In  re  Baum,  in  the  Court  of  Appeal,  10  Ch.  D.  313,  324 
(which  throws  some  doubt  on  whether  the  case  of  Philps  v. 
Homstedt,  1  Ex.  D.  62,  in  the  Exchequer  Chamber,  was  well 
decided) ;  £x  parte  Burton,  In  re  Tunstall,  13  Ch.  D.  102 ; 
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Ex  parte  Field,  In  re  Marlow,  Ibid.,  p.  106,  n. ;  Ex  parte  Dann, 
In  re  Parker,  17  Ch.  D.  26.  Where  a  document  is  set  up 
which,  on  the  face  of  it,  is  an  act  of  bankruptcy,  being  an 
assignment  of  all  a  man's  goods  for  a  past  consideration,  if  it  is 
said  that  it  is  not  an  act  of  bankruptcy  because  it  is  warranted 
by  a  prior  agreement,  the  oniLS  probandi  is  always  upon  the 
person  who  sets  up  the  prior  agreement  to  prove  not  only  that 
the  agreement  did  exist  in  fact,  but  that  it  was  in  all  respects  a 
bond  fide  agreement  (Ex  paiie  Kilner,  In  re  Barker,  13  Ch.  D. 
245,  252). 

Where  a  member  of  the  Stock  Exchange,  being  unable  to 
meet  his  engagements,  gave  notice  of  that  fact  to  the  secretary 
of  the  Stock  Exchange,  and  so  set  in  motion  a  machinery 
having  the  effect,  according  to  the  rules  of  the  Stock  Exchange, 
of  placing  his  assets  at  the  disposal  of  the  Committee  of  the 
Stock  Exchange  for  distribution  amongst  members  of  their  own 
body  to  the  exclusion  of  other  creditors ;  and  had  as  part  of  the 
arrangement  given  the  secretary  a  cheque  for  £5000,  forming 
his  whole  banker's  balance,  and  being  in  fact  five-eighths  of  his 
assets ;  the  giving  of  the  cheque,  viewed  as  part  of  the  whole 
arrangement  above  mentioned,  was  held  to  be  an  act  of  bank- 
ruptcy {Tomkina  v.  Saffery,  H.  L.  Nov.  17,  1877,  L.  R.  3  App. 
Ca.  213) ;  and  was  also,  under  the  circumstances  more  fully 
stated  further  on,  held  to  be  a  fraudulent  preference  under  the 
92nd  section  of  the  Act. 

Where  goods  of  a  trader  have  been  seized  by  the  sheriff,  and 
thus,  as  it  may  be  said,  an  inchoate  act  of  bankruptcy  under 
the  5th  sub-section  above  quoted  has  been  committed,  any 
transaction  between  the  debtor  and  the  execution  creditor  for 
giving  the  latter  the  benefit  of  his  security  without  an  actual 
sale  by  the  sheriff  taking  place  (the  debtor  being  at  the  time 
insolvent),  is  a  fraud  upon  the  creditor  and  an  act  of  bankruptcy 
under  the  2nd  sub-section.  This  was  decided  by  the  Lords 
Justices  in  the  case  of  Ex  parte  Pearson,  In  re  Mortimer, 
L.  R.  8  Ch.  667.  The  sheriff  in  an  execution  for  debt  had 
seized  six  horses  the  property  of  the  debtor,  who  was  a  con- 
tractor. The  debtor  agreed  with  the  creditor  to  sell  him  ten 
horses  by  private  contract;  and  pursuant  to  an  arrangement 
made  at  th^  tinao  of  the  sale,  the  horses  remained  for  a  time  in 
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the  stable  of  the  debtor  who  had  the  use  of  them  for  a  certain       Part  II. 

S  3 

payment  per  day.    The  horses  were,  however,  on  the  eve  of  the  ^^ r^ 


debtor's  filing  a  petition  for  liquidation,  removed  and  sold  by 
the  creditor.  The  Lords  Justices,  while  diflferino^  in  opinion  as 
to  whether  the  transaction  was  in  effect  a  "  seizure  and  sale  *' 
by  the  sheriff  so  as  to  be  an  act  of  bankruptcy  within  the  5th 
sub-section  above  quoted,  and  also  as  to  whether  it  was  a 
"  fraudulent  preference "  within  the  92nd  section  of  the  Act, 
were  both  of  opinion  that  the  transaction  was  a  mere  contri- 
vance  to  evade  the  law,  and  as  such  was  a  fraudulent  dealing 
with  the  goods  and  an  act  of  bankruptcy  within  the  2nd  sub- 
section of  the  6th  section  of  the  Act. 

A  debtor  L.,  being  on  the  eve  of  bankruptcy,  drew  out  all  his 
balance  at  his  bankers,  and  sent  it  to  K.,  an  accountant  whom 
he  employed,  and  who  was  a  creditor.  This  was  done,  as  L. 
admitted  in  his  examination,  for  fear  that  the  other  creditors 
should  attach  the  balance  at  his  banker's.  K.  took  back  the 
money,  and  refused  to  accept  it  unless  L.  consented  to  his  paying 
his  own  debt  out  of  the  money,  to  which,  after  some  discussion, 
L.  agreed,  and  accordingly  a  sum  of  £421  w^as  appropriated  for 
this  purpose.  It  was  held  that  the  act  of  L.  in  drawing  out  the 
balance,  he  being  then  insolvent,  was  an  act  done  for  the 
purpose  of  defeating  creditors  and  an  act  of  bankruptcy  {Ex 
parte  Halliday,  In  re  Liebert,  L.  R.  8  Ch.  283). 

Section  92  of  the  Bankruptcy  Act,  18G9,  which  deals  with  Fraudulent 
«  fraudulent  preferences,"  is  as' follows  :—  preferences. 


€< 


Every  conveyance  or  transfer  of  property,  or  charge 
thereon  made,  every  payment  made,  every  obliga- 
tion incurred,  and  every  judicial  proceeding  taken 
or  suffered  by  any  person  unable  to  pay  his  debts 
as  they  become  due  from  his  own  monies  in  favour 
of  any  creditor  or  any  person  in  tnist  for  any 
creditor,  with  a  view  of  giving  such  creditor  a 
preference  over  the  other  creditors,  shall,  if  the 
person  making,  taking,  paying,  or  suffering  the  same, 
become  bankrupt  within  three  months  after  the  date 
of  making,  taking,  paying,  or  suffering  the  same^ 
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be  deemed  fraudulent  and  void  as  against  the  trustee 
of  the  bankrupt  appointed  under  this  Act ;  but  this 
section  shall  not  aflfect  the  rights  of  a  purchaser, 
payee,  or  incumbrancer,  in  good  faith  and  for 
valuable  consideration." 

The  principle  of  fraudulent  preference  is  one  which  has  been 
known  to  the  bankrupt  law  for  more  than  a  century  (Yate  Lee 
on  Bankruptcy,  note  to  s.  92).  It  arose  where  the  debtor,  in 
contemplation  of  bankruptcy — that  is,  knowing  his  circum- 
stances to  be  such  that  bankruptcy  must  be  or  would  be  the 
probable,  though  it  might  not  be  the  inevitable,  result — ex 
mero  motUy  made  a  payment  of  money  or  a  delivery  of  pro- 
perty to  a  creditor,  not  in  the  ordinary  course  of  business 
and  without  any  pressure  or  demand  on  the  part  of  the  creditor 
{Nunes  v.  Carter,  L.  R.  1  P.  C.  342,  348  ;  Marks  v.  Fddman 
L.  R.  5  Q.  B.  275,  per  Martin,  B.,  p.  283).  Thus  in  the  case  of 
Halliday  above  mentioned  (L.  R.  8  Ch.  283),  it  was  considered 
that  even  if  the  whole  transaction  had  not  been  void  Jis  an  act 
of  bankruptcy,  the  payment  to  K.  so  far  as  relates  to  the  £421 
would  have  been  a  fraudulent  preference.  The  transaction 
was  not  in  the  ordinary  course  of  business ;  and  K.  made  no 
demand  of  any  kind  until  after  the  voluntary  payment  had  been 
made. 

The  92nd  section  of  the  Act  of  1869,  while  apparently  in- 
tended to  express  and  preserve  the  general  principle  of  the  law 
of  fraudulent  preference,  introduces  some  considerable  changes. 
Thus  in  lieu  of  raising  the  inquiry  whether  what  was  done 
was  "  in  contemplation  of  bankniptcjV  the  Act  provides  certain 
definite  tests,  namely,  that  the  bankrupt  should  have  been  at 
the  time  unable  to  pay  his  debts  as  they  become  due  from 
his  own  moneys,  and  that  he  should  become  bankrupt  within 
three  months  (Butclier  v.  Stead,  H.  of  L.,  per  Lord  Cairns,  24 
W.  R.  463).  But,  as  the  same  authority  remarks,  the  Act 
appears  to  have  left  the  question  of  "pressure"  as  it  stood 
under  the  old  law ;  for  where  there  is  pressure  it  would  bo 
impossible  to  infer  the  motive  implied  by  the  word  "pre- 
ference." This  principle,  which  was  affirmed  by  the  House  of 
Lords  in  the  case  of  Butcher  v.  St^ad,  had  previously  been  given 
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eflTect  to  in  the  following  cases : — Ex  "parte  Topliam,  In  re 
WcUker  (L.  "R.  8  Ch.  614) ;  Ex  parte  BoUancl,  In  re  Cherry 
(L.  R.  7  Ch.  24) ;  Ex  parte  London  and  County  Banking 
Company,  In  re  Brown  (L.  R  16  Eq.  391)  ;  Ex  parte  Black- 
bum,  In  re  Cheesebrough  (L.  R.  12  Eq.  358) ;  Ex  parte  Craven, 
In  o'e  Craven  and  Marsludl  (L.  R.  10  Eq.  648) ;  Ex  parte 
Tempest,  In  re  Craven  and  Marshall  (L.  R.  6  Ch.  70).  See 
also  Ex  parte  Hodgkin,  In  re  Softley  (L.  R.  20  Eq.  746).  An 
unequivocal  demand  by  the  creditor  remains,  therefore,  as 
before,  suflBcient  to  prevent  the  transfer  or  payment  being 
deemed  a  fraudulent  preference.  On  the  same  principle,  where 
a  payment  or  transfer  is  made  in  the  re^lar  and  ordinary 
course  of  business  there  is  no  room  for  a  presumption  of  the 
motive  implied  by  preference,  and  the  law  on  this  point  also 
remains  as  before  {Ex  parte  Noiion,In  re  Golden,  L.  R.  16  Eq. 
397 ;  Ex  paHe  Kevan,  In  re  Craivford,  L.  R.  9  Ch.  752 ; 
MUhr  V.  Barlo%o,  L.  R.  8  P.  C.  733). 

Although  a  transaction  is  not  a  fraudulent  preference,  it  may 
still  remain  a  question  whether  or  not  it  is  a  fraud  under  the 
sections  of  the  Act  already  considered,  as  well  as  under  the 
statute  of  Elizabeth,  or  at  common  law.  Thus  a  transaction 
may  be  shown  not  to  be  a  fraudulent  preference  by  reason  of 
•'  pressure ; "  but  a  creditor  is  not  of  course  to  get  an  undue 
advantage  by  pressing  his  debtor  to  an  act  which  he  knows 
to  be  a  fraud  {Ex  paHe  Reader,  In  re  Wrigley,  L.  R.  20  Eq. 
763). 

By  the  saving  clauses  at  the  end  of  sect.  92,  the  Act  of  18G9 
has  consideiubly  narrowed  the  class  of  cases  whiclj  can  be  brought 
within  the  principle  of  fraudulent  preference.  Before  this  Act, 
if  a  payment  was  made  of  a  debt  without  pressure,  and  in  con- 
templation of  bankruptcy,  it  was  a  fraudulent  preference,  even 
although  the  person  receiving  the  payment  did  not  know  he 
was  being  fraudulently  preferred.  It  has  been  a  matter  of 
some  controversy  whether  or  not  this  was  altered  by  the  saving 
clause  in  question ;  and  it  has  been  decided  by  the  House  of 
Lords  as  the  ultimate  Court  of  Appeal  affirming  previous  de- 
cisions of  the  Courts  below,  that  wliere  a  debtor  has  made  a 
payment  to  a  creditor  under  circumstances  which  make  that 
payment  a  fraudulent  preference  under  this  section,  the  ere- 
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^^l\  ^'       ditor  will  be  protected  by  the  saving  clause  if  he  has  received 

^^ 1 — "^    the  payment  without  knowledge  that  he  was  being  fraudulently 

preferred,  and  in  respect  of  a  debt  owing  for  valuable  considera- 
tion (Butcher  v.  Stead,  H.  of  L.  July  12,  1876,  affirming  same 
case  6nb  ncm.  Ex  j^arte  Butcher,  Be  Meldrum,  L.  R  9  Cb. 
595  ;  and  confirming  upon  this  point  the  effect  of  the  decisions 
Ex  parte  Kcvan,  Re  Cravjford,  L.  R.  9  Ch.  752 ;  Ex  parte 
Norton,  In  re  Golden,  L.  R.  IG  Eq.  397,  411 ;  Ex  parte 
Tempest,  In  re  Craven  and  Marshall,  L.  R.  6  Ch.  70,  75,  76 ; 
Ex  parte  Blackburn,  In  re  Cheesebrough,  L.  R.  12  Eq.  358). 
The  burden  of  proof  in  such  a  case  is  on  the  pereon  alleging 
that  the  payment  is  protected  {Re  Tate,  Ex  parte  Tate,  26  W.  R. 
52). 

It  has  been  already  mentioned  that  the  giving  of  the  cheque 
for  £5000  in  the  case  of  Tomkins  v.  Saffery  (L.  R.  3  App.  Ca. 
213,  p.  69  a,  ante)  was  held  to  be  a  fraudulent  preference.  It 
should  be  mentioned  that  the  debtor  in  that  case  made  state- 
ments to  the  Stock  Exchange  Committee  to  the  effect  that  he 
had  no  other  debts,  but  it  was  held  that  the  Stock  Exchange 
creditors  being  well  aware  of  the  debtor's  insolvency,  and  that 
they  were  being  preferred  to  his  general  creditors  (if  any),  were 
fixed  with  the  knowledge  of  what  the  debtor  himself  knew,  and 
as  they  took  their  chance  of  his  stoiy  being  true,  they  must 
incur  the  consequences  of  its  being  false. 

To  render  complete  the  account  of  transactions  which  are 
deemed  fraudulent  under  the  Bankruptcy  Acts,  I  ought  here 
to  draw  attention  to  the  general  saving  provision  which  is 
embodied  in  section  94  of  the  Act  of  1869.  For  the  present 
purpose  I  may  omit  the  1st  and  2nd  sub-sections,  and  quote  the 
section  as  follows  : — 

"  94.  Nothing  in  this  Act  contained  shall  render  invalid, 


it 


(3.)  Any  contract  or  dealing  with  any  bankrupt  made  in 
good  faith  and  for  valuable  consideration,  before 
the  date  of  the  order  of  adjudication,  by  a  person 
not  having,  at  the  time  of  making  such  contract  or 
dealing,  notice  of  any  act  of  bankruptcy  committed 
by  the  bankrupt,  and  available  against  him  for 
adjudication." 
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In  former  statutes,  the  word  "  transaction  "  has  been  coupled 
with  "contract"  and  "  dealing,"  and  it  has  been  suggested  that 
the  scope  of  the  saving  clause  is  restricted  by  the  omission 
(Yate  Lee,  ed.  1871 ;  see  Krehl  v.  Great  Central  Gas  Co.,  L. 
R.  5  Ex.  289).  But  it  has  been  decided  that  the  intention  of 
the  existing  statute  upon  this  point  is  equally  wide  with  former 
ones  {Ex  parte  Arnold,  In  re  Wright,  24  W.  R.  977). 

It  may  be  observed  in  conclusion  upon  this  subject  that  the 
gist  of  the  fraud  against  which  the  bankruptcy  law  is  directed 
is  a  fraud  against  the  general  body  of  creditors,  and  if  the 
result  of  recovering  property  alleged  to  have  been  delivered  to 
a  creditor  by  way  of  fraudulent  preference  would  not  be  for 
the  benefit  of  the  creditors  at  large,  but  of  an  individual 
creditor  who  claims  a  security  on  it,  the  trustee  ought  not  to 
take  proceedings  for  the  recovery  of  the  property  himself,  nor 
will  the  individual  creditor  be  allowed  to  take  them  in  his 
name  (Ex  parte  Cooper,  In  re  Zxicco,  L.  R.  10  Ch.  510). 

Here   I   may  mention   the   clause   in   the   Companies  Act,  Fraudulent  prc- 
1862,  which  enacts  with  regard  to  companies  a  rule  analo^jous  Terences  by 

^  .  companies. 

to  that  established  in  bankruptcy  with  regard  to  fraudulent 
conveyances.  Section  153  enacts  that  "where  any  company  is 
being  wound  up  by  the  Court,  or  subject  to  the  supervision  of 
the  Court,  all  dispositions  of  the  property,  effects,  and  things  in 
action  of  the  company,  and  every  transfer  of  shares,  or  altera- 
tion in  the  status  of  the  members  of  the  company,  made  be- 
tween the  commencement  of  the  winding-up  and  the  order  for 
winding-up,  shall,  unless  the  Court  otherwise  orders,  be  void." 
The  effect  is  that  the  period  between  the  commencement  of  the 
winding-up  {i.e.,  in  a  winding-up  by  the  Court  the  presentation 
of  the  petition,  and  in  a  voluntary  winding-up  the  passing  of 
the  resolution)  and  the  order  for  winding-up,  becomes  analogous 
to  that  between  the  act  of  bankruptcy  and  the  order  for  adjudi- 
cation, and  that  the  dispensing  power  of  the  Court  is  used  in 
cases  analogous  to  those  which  would  come  under  the  saving 
clause  in  section  94  of  the  bankruptcy  Act  above  cited  (see  In 
re  Wiltshire  Iron  Co.,  Ex  parte  Pearson,  L.  R.  3  Ch.  443 ; 
Gihba  and  Wesfs  case,  L.  R  10  Eq.  312 ;  In  re  Liverpool,  dx., 
Association,  Ex  parte  Greemuood,  L.  R.  9  Ch.  511). 
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8.  Reputed 
ownership  (sco 
division  of 
Bubjoct,  p.  79, 


Frinciplo  of 

reputed 

ownership. 


As  stated  by 
Trof essor  BelL 


3.  Reputed  Oiviiership  under  the  Bankruptcy  Act. 

The  15th  section  of  the  Bankruptcy  Act  of  1869,  so  far  as 
relates  to  reputed  ownership,  is  as  follows  : — 

"  The  property  of  the  bankrupt  divisible  amongst  his  creditors 
*   *  *   shall  comprise  the  following  particulars  : — 

"  (3.)  All  such  property  as  may  belong  to  or  be  vested  in  the 
bankrupt  at  the  commencement  of  the  bankruptcy, 
or  may  be  acquired  by  or  devolve  on  him  during  its 
continuance  "  (i.e.,  up  to  the  time  not  of  the  dose 
of  the  bankruptcy,  but  of  the  discharge,  Ebbs  v. 
Boulnois,  L.  R.  10  Ch.  479). 

4k  4k  *  *  *  * 

"  (5.)  All  goods  and  chattels  being,  at  the  commencement 
of  the  bankruptcy,  in  the  possession,  order,  or  dis- 
position of  the  bankrupt,  being  a  trader,  by  the 
consent  and  permission  of  the  true  owner,  of  which 
goods  and  chattels  the  bankinipt  is  reputed  owner, 
or  of  which  he  has  taken  upon  himself  the  sale  or 
disposition  as  owner ;  provided  that  things  in 
action,  other  than  debts  due  to  him  in  the  course 
of  his  trade  or  business,  shall  not  be  deemed  goods 
and  chattels  within  the  meaning  of  this  clause." 

The  principle  embodied  in  the  5th  sub-section,  and  which  is 
in  some  form  or  other  contained  in  a  series  of  statutes  beginning 
with  the  statute  21  Jac.  1,  c.  19,  s.  11,  is  a  statutory  extension 
of  the  doctrine  of  estoppel  or  representation,  and  its  object  is 
to  protect  the  general  creditors  of  a  trader  against  the  false 
credit  which  might  be  acquired  by  his  being  held  out  as  a 
person  of  means,  through  having  the  possession  and  power  of  dis- 
position of  property  as  his  own  which  does  not  really  belong  to 
him.  The  effect  of  the  enactment  in  its  latest  form  approximates 
very  closely  to  the  Scotch  law  oi  reputed  ownership  in  moveables, 
which  the  statutory  provisions  in  English  law  were  probably 
meant  to  imitate.  The  eminent  jurist  and  writer  upon  mer- 
cantile law.  Professor  Bell,  speaking  from  the  point  of  view  of 
a  Scottish  lawyer,  thus  states  the  principle  : — 

"  While  it  is  often  necessary  that  the  possession  of  move- 
ables should  be  held  by  persons  who  have  not  the 
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property,  personal  credit  must,  in  a  great  degi*ee»        ^^l\^^' 
depend  on  the  appearance  of  wealth  which  a  trader  "^ r ^ 


is  thus  enabled  to  assume.  And  as,  in  general, 
possession  of  moveables  presumes  property,  and  the 
true  owner  ought  to  be  aware,  that  while  the  power 
of  disposing  of  his  goods  remains  uncontrolled,  or 
ostensibly  so,  in  another,  it  may  raise  a  false  credit 
to  that  other,  as  if  he  were  proprietor  of  the  effects ; 
80  every  apparent  ownership  of  moveables,  which  is 
either  fraudulent,  or  at  least  careless  or  collusive, 
as  not  being  necessary  in  the  course  of  honest  con- 
tracts, should  entitle  the  creditors  of  the  holder  to 
take  the  subject  as  if  it  actually  were  his  property. 
This  rule  is  admitted  both  in  England  and  in 
Scotland,  but  upon  different  footings,  and  to  a 
different  extent.  In  England  it  is  the  mere  creature 
of  statute  ;  in  Scotland  it  is  a  rule  of  the  common 
law,  grounded  on  the  principles  of  equity,** 

I  shall  now  consider  the  effect  of  the  statutory  enactment,  Terms  of  the 
having  regard  particularly  to  the  more  recent  decisions.     I  shall  ^^^  ^^^ 
employ,  in  accordance   with  a  convenient  usage,  the  phrase 
"  reputed  ownership  "  to  denote  a  relation  between  the  bank- 
rupt and  goods,  fulfilling  the  conditions  described  in  this  clause 
of  the  Act, 

The  term  "goods  and  chattels"  must  now  be  taken  in  con-  "Goods and 
nexion  with  the  pi^oviso  which  concludes  the  section,  namely,  "®  ** 
that  "  things  in  action  "  other  than  debts  due  to  the  trader  in 
the  course  of  his  trade  or  business,  are  not  included.  Subject 
to  this  proviso,  the  term  applies  to  every  species  of  property 
other  than  an  interest  in  land.  Ships  are  included  ;  but  there 
are  special  privileges  attached  to  a  mortgagor  of  a  ship  whose 
mortgage  is  duly  registered  under  the  Merchant  Shipping  Act, 
17  &  18  Vict  a  104,  s.  72.  Chattels  real  are  not  included  ;  nor 
are  debts  secured  by  mortgage  of  real  estate,  though  also 
secured  by  covenant  (Yate  Lee  on  Bankruptcy,  p.  139,  and 
cases  there  cited).  Fixtures,  which  the  tenant  would,  as  be- 
tween himself  and  the  landlord,  have  the  right  to  remove,  but 
which,  according  to  the  strict  rules  of  law  already  considered 
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**  Things  in 
action.'* 


^^l\  ^^'       (P-  ^»  ^^  ^^?-»  supra),  are  part  of  the  land ,  are  not  goods  and  chattels 

■ — r — —    within  the  clause  ;  and,  although  remaining  in  the  possession  of 

the  tenant  who   has   mortgaged  them,  will  not  pass   to   his 

trustee   in    bankruptcy  in   competition  with   the    mortgagee 

{Horn  V.  Baker,  9  East,  215). 

"  Things  in  action "  is  a  phrase  strictly  applicable  to  rights 
in  personam  other  than  rights  having  an  interest  in  land  for 
their  object.      The  phrase  has  been    sometimes  improperly 
applied  indiscriminately  to  res  incorporates  other  than  rights 
relating  to  land  (Williams'  Personal  Property,  p.   4  et  seq.). 
Whether  shares    But  the  phrase  as  used  in  this  section  of  the  Bankruptcy  Act, 
included  in  this    has  been  strictly  construed,  and  has  been  held  not  to  include 
^       •  shares  in  companies  the  legal  title  to  which  is  capable  of  trans- 

fer {Ex  parte  Union  Bank  of  Manchester,  In  re  Jackson,  L.  R. 
12  Eq.  354);  so  that  where  the  bankrupt,  being  the  legal  owner 
of  the  shares,  has  made  an  equitable  mortgage  of  them  by 
deposit  of  the  certificates  without  notice  ^  to  the  company,  the 
shares  pass  to  the  trustee  by  virtue  of  the  reputed  ownership. 
But  if  the  bankrupt  has  only  an  equitable  interest  in  such 
shares  (that  is  to  say  a  mere  right  in  personam  against  the 
legal  owner  to  make  him  account  for  the  dividends  and  trans- 
fer when  lawfully  called  on  to  do  so),  this  is  a  "thing  in 
action  "  within  the  meaning  of  the  proviso  {Ex  parte  Barry, 
In  re  Fox,  L,  R  17  Eq.  113).  So  that  if  a  shareholder  ti*ans- 
fers  his  shares  to  a  mortgagee  who  is  duly  registered  as  owner, 
and  then  assigns  his  right  to  the  shares  by  way  of  second 
mortgage,  the  second  mortgagee  will  have  a  good  title  as 
against  the  trustee  in  bankruptcy  of  the  original  shareholder, 
although  no  notice  of  the  assignment  has  been  given  to  the 
first  mortgagee. 


*  As  to  what  is  sufficient  notice, 
see  Ex  'parte  Agra  Bank,  In  re 
Worcester,  L.  R.  3  Ch.  655;  AUet- 
son  V.  Chichester,  L.  E.  10  C.  P. 
319,  and  cases  cited  in  each ;  Ex 
parte  Stewart,  L.  T.  (N.  S.)  554. 
It  is  decided  by  the  case  last  cited, 
under  the  old  Acts,  that  a  deposit 
of  certificates,  with  the  intention  of 
passing  the  interest,  makes  an 
equitable  mortgage,  but  that  notice 
to  the  company  is  necessary  and 


sufficient  to  take  the  transaction 
out  of  the  order  and  disposition 
clause.  The  other  cases  show  that 
notice  to  the  directors  or  secretary 
need  not  be  given  by  the  mort- 
gagee, or  in  any  formal  manner, 
provided  that  the  matter  is  brought 
to  the  knowledge  of  the  officials  of 
the  company  in  their  official  cha- 
racter, and  in  such  a  manner  as  to 
make  it  their  duty  to  recognise  the 
notice. 
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Whether  a  share  in  an  ordinary  partnership  is  a  "  thing  in        Part  II. 

o  3. 

action "  within  the  meanin<T  of  the  proviso,  is  treated  by  Mr. 


Whether  a  share 


Liadley  (4th  Ed.,  p.  1146,  7),  as  a  question  not  decided  by  in  a  partnerahip 

authority.     There  is  a  subsequent  decision  of  Vice-Chancellor  isa**thingin 

Bacon,  sitting  as  Chief  Judge  in  Bankruptcy,  to  the  eflfect  that 

the  right  of  the  executor  of  a  partner  (having  also  the  entire 

beneficial  interest  in  the  estate)  to  realize  his  testator's  share  of 

the  partnership  assets,  is  a  chose  in  action  {In  re  Bainbridge, 

Ex  parte  Fletcher,  8  Ch.  D.  218).     Assuming  this  decision  to 

be  correct,  it  does  not  follow  that  the  interest  of  a  partner  in 

the  partnership  property  is  a  chose  in  action.    As  between  the 

partners  themselves  the  right  is  (to  use  the  language  of  the 

civilians)  a  right  in  personam;  as  between  them  and  other 

persons,  a  right  in  rem.    It  is  not,  therefore,  according  to  any 

strict  definition  of  the  term,  a  thing  in  action  merely.     And 

nothing  can  be  more  conducive  to  the  false  credit  which  the 

statute  is  intended  to  prevent,  than  that  a  charge  should  be  given 

by  one  partner  without  notice  to  the  others,  over  his  share  in 

the  partnership  property.     If  I  were  to  consider  the  point  on 

principle,  I  should  incline  to  the  view  that  a  partner  cannot 

assign  or  charge  his  share  in  such  a  manner  that  the  assignee, 

without  giving  notice  to  the  other  partners,  could  retain  his 

security  against  the  trustee  in  bankruptcy. 

A  debenture  of  a  joint-stock  company,  whereby  the  Company  Examples  of 
undertake  to  pay  a  certain  sum  on  a  fixed  day,  and  give  a  ^[^n.^**^ 
charge  on  the  property  of  the  company,  is  a  chose  in  action 
within  the  proviso  (In  re  Pryce,  Ex  parte  Remfrey,  L.  R.  4  Ch. 
D.  685,  25  W.  R.  432).     So,  of  course,  is  a  policy  of  insurance 
{Ex  paHe  Ibbetson,  In  re  Mom^e,  8  Ch.  D.  519). 

The  "commencement  of  the  bankruptcy"  is  the  point  of  "Commence- 
time  when  the  question  of  reputed  ownership  arises,  and  by  the  ^"trup^y." 
11th  section  of  the  Act,  this  is  determined  by  the  completion 
of  the  act  of  bankruptcy  on  which  the  adjudication  is  made,  or 
of  a  previous  act  of  bankruptcy  occurring  within  twelve  months 
before  the  adjudication.  In  the  case  of  a  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  and  notwithstanding  the 
provision  in  a  later  section  (s.  125,  subs.  4)  to  the  effect  that 
the  commencement  of  the  liquidation  shall  be  the  date  of  the 
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^^s*V^*        appointment  of  the  trustee,  it  appears  that  the  title  of  the 


-^  trustee  relates  back  to  the  first  act  of  bankmptcy  within  twelve 
months  previous  to  the  appointment  of  the  trustee,  that  appoint- 
ment being  equivalent  to  adjudication  (s.  125,  subs.  7).  In 
other  respects  the  relation  back  is  similar  to  the  relation  back 
in  case  of  an  adjudication  in  bankruptcy  (Ex  parte  Todhunter, 
In  re  Norton,  L.  R  10  Eq.  425  ;  JEx  parte  Roche,  In  re  Hall, 
L.  R  6  Ch.  795,  799  ;  Ex  parte,  Eyles,  In  re  Edwards,  L.  R 
10  Eq.  99).  In  the  case  of  liquidation  by  arrangement,  the 
relation  back  is  subject  to  the  condition  that  the  appointment 
of  a  trustee  follows  the  petition  for  liquidation  within  six 
months,  otherwise  it  could  not  have  the  effect  of  an  adjudication 
on  the  act  of  bankruptcy  involved  in  the  petition  (Exjycirte 
Fenning,  In  re  Wilson  and  Ai^mstrong,  3  Ch.  D.  455). 

"Possession,  "The    possession,   order,    or  disposition    of  the    bankrupt, 

disposition,  &c."  being  a  trader,  by  the  consent  and  permission  of  the  true  owner, 

of  which  goods  and  chattels  the  bankrupt  is  reputed  owner,  or 
of  which  he  has  taken  upon  himself  the  sale  or  disposition 
as  owner."  The  apparent  owner  must  be  one  person,  the 
true  owner  must  be  another,  Parke,  B.,  in  (Load  v.  Oreen,  15 
M.  &  W.  223).  It  has  been  accordingly  held  that  in  an  honest 
and  bond  fide  partnership,  in  which  one  of  the  parties  is  a 
dormant  partner,  goods,  the  property  of  the  partnership  and 
held  accordingly  in  the  actual  possession  of  the  ostensible 
partner,  are  not  in  the  reputed  ownership  of  the  latter,  and 
that  the  interest  of  the  dormant  partner  in  the  goods  wU  not 
pass  under  this  clause  of  the  Act  to  the  trustee  under  a  separate 
adjudication  of  bankruptcy  against  the  ostensible  partner 
(Reynolds  v.  Boidey,  L.  R  2  Q.  B.  474  (Ex.  Ch.) ;  In  re  Bain^ 
bridge,  Ex  parte  Fletcher,  8  Ch.  D.  215).  And  where  two 
partners,  one  of  whom  was  an  infant,  committed  an  act  of 
bankruptcy,  and  the  adult  partner  was  adjudicated  bankrupt, 
it  was  held  that  the  machinery  and  trade  fixtures  in  the  house 
where  the  trade  was  canied  on,  which  belonged  to  the  landlord 
and  were  with  his  consent  in  the  possession  of  the  firm,  did  not 
pass  to  the  trustee  in  bankruptcy  of  the  adult  partner  (ExpaHe 
Doi'Tiian,  In  re  Luke,  L.  R.  8  Ch.  51).  But  the  principle  above 
stated  does  not  apply  to  a  case  where  the  real  owner  of  property 
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allows  it  to  be  employed  in  a  business  in  which  another  person 
is  a  partner  with  himself.  In  such  a  case  the  property  will,  in 
the  event  of  bankruptcy,  be,  by  virtue  of  the  doctrine  of  reputed 
ownership,  treated  as  joint  estate  of  the  two  (Ex  parte  Hay- 
Tnan,  In  re  Pulsford,  8  Ch.  D.  11).  And  where  the  effects  of  a 
dissolved  partnei-ship  have  been  sold  under  direction  of  the  Court 
as  a  going  concern,  with  liberty  to  the  partners  to  bid,  and  one 
of  the  quondam  pai*tners  had  accordingly  purchased  the  concern 
and  been  let  into  possession  under  order  of  the  Court,  it  was 
held  that  on  his  bankruptcy  without  payment  of  the  purchase- 
money  the  goods  belonging  to  the  quondam  partnership  estate 
were  in  his  reputed  ownership  {Gralutm  v.  McCulloch,  L.  R.  20 
Eq.  397). 

It  is  well  settled  that  where  goods  are  held  on  a  bond  fide  Does  not  apply 
trust  they  are  not  in  the  reputed  ownership  of  the  trustee  tnwtees. 
(Joy  V.  Campbell,  1  Sch.  &  Lef.  328).  And  the  interests  of  the 
bewi/iciaries  will  he  protected,  although  the  property  held  in 
tinist  was  not  of  a  description  authorised  by  the  terms  of  the 
trust  to  be  so  held.  On  the  bankruptcy  (in  Sept.,  1859)  of  the 
chairman  of  a  Railway  Company,  who  with  the  assent  of  the 
directors  held  in  his  own  name  shares  in  another  Railway 
Company,  purchased  with  the  money  of  the  first-named  com- 
pany, it  was  held  that  although  the  shares  could  not  be  legally 
held  by  the  Railway  Company,  yet  they  were  not  in  the  reputed 
ownership  of  the  bankrupt,  so  as  to  pass  to  his  assignee  in 
bankruptcy,  and  that  he  must  transfer  them  as  the  company 
should  direct  {Great  Eastern  Railway  Co,  v.  Turner,  L.  R.  8 
Ch.  149). 

The    case    is   different  where  a  mortgagor  of  chattels  has  Does  to  goods 

1  11  1    ^  •      •  -Til  1         1^^*  ^  mortga- 

heen  allowed  to  remain  m  possession.  It  has  been  seen  that  gor's  possession. 
in  a  boTidfide  mortgage  of  chattels,  the  fact  of  the  possession 
being  left  with  the  mortgagor  does  not  raise  a  presumption 
of  fraud  by  which  the  transaction  could  be  avoided  under  the 
Statute  of  Elizabeth.  It  was  for  some  time  a  moot  point 
whether  the  circumstance  that  the  possession  was  consistent 
with  the  deed,  by  reason  of  a  proviso  in  the  deed  for  quiet 
enjoyment  for  a  time  by  the  mortgagor,  did  not  protect  the 
transaction  from  the  operation  of  the  principle  of  reputed 
ownership  (Davidson,  Vol.  II.,  p.  714,  note,  fird  Ed.).    That 
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^^^\  ^^'  question  was  set  at  rest  by  the  case  of  {Spademan  v.  Millet^ 
12  C.  B.  N.  S.  659),  and,  as  it  was  there  put  by  Mr.  Justice 
Willes,  "when  the  mortgagee  consents  to  put  himself  in  a 
position  in  which  he  has  no  immediate  right  to  the  goods,  they 
are  in  the  possession  of  the  mortgagor  with  the  consent  of 
the  true  owner,  and  within  the  reputed  ownership  of  the 
mortgagor." 

Subsequently  to  the  passing  of  the  Bills  of  Sale  Act,  17  &  18 
Vict.  c.  36,  it  was  sometimes  argued  that  the  registration  of  the 
Bill  of  Sale  pursuant  to  the  Act  gave  to  the  ^transaction  a  kind 
of  publicity  suflBcient  to  exclude  the  reputed  ownership  of  the 
grantor  of  the  bill.  But  this  argument  did  not  prevail ;  and 
where  a  trader  remained  in  possession  of  goods  over  which  he 
had  given  a  bill  of  sale  entitling  the  creditor  to  take  possession 
upon  demand,  the  goods  were  held  to  be,  until  a  demand  was 
made,  within  the  reputed  ownership  of  the  grantor  of  the  bill 
{Freshney  v.  Car  rich,  1  H.  &  N.  653 ;  Reynolds  v.  HaU, 
4  Ibid  519  ;  Stamjield  v.  Cwhitt,  2  De  G.  &  J.  222  ;  Badger  v. 
Shaw,  2  E.  &  E.  472  ;  Davidson's  Conveyancing,  Vol.  II.,  p.  709, 
3rd  edit. ;  Ex  paHe  Harding,  In  re  Farebrotlier,  L.  R.  15  Eq. 
223).  But  this  is  altered  by  the  Bills  of  Sale  Act,  1878  (41  & 
42  Vict.  c.  31),  which  enacts  (sec.  20)  that  "  chattels  comprised 
in  a  bill  of  sale  which  has  been  and  continues  to  be  duly 
registered  under  this  Act  shall  not  be  deemed  to  be  in  the 
possessiou,  order,  or  disposition  of  the  grantor  of  the  bill  of  sale 
within  the  meaning  of  the  Bankruptcy  Act,  1869." 

Furniture,  which  has  been  assigned  to  trustees  in  considera- 
tion of  the  marriage  or  other  valuable  consideration  for  the  sepa- 
rate use  of  the  wife,  and  which  is  left  in  the  joint  occupation 
of  husband  and  wife  in  the  usual  manner,  is  not  in  the  reputed 
ownership  of  the  husband  (Ashton  v.  Blackaliaw,  L.  R  9  Eq. 
510,  513  ;^  Simmons  v.  Edwards,  16  M.  &  W.  838  ;  Jarman 
v.  WooUoton,  3  T,  R.  618).  And  it  is  apprehended  that  the  same 
will  apply  to  property   declared    by   the   Married   Women's 


Not  to  f  arniture 
settled  by 
marriage 
ficttlement. 


'  1  here  refer  to  the  proposition 
as  stated  in  Mr.  Cotton's  argu- 
ment, affording  a  much  more  satis- 
factory ground  for  disposing  of 
this  branch  of  the  case  than  any- 


thing said  in  the  judgment,  as  to 
which  I  can  only  quote  the  phrase, 
**qijiandoque    bonus    dormitai   £fo- 


merus. 
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Property  Act,  1870,  to  be  held  and  settled  to  the  separate  use        ^^^^^  ^^• 
of  the  wife.  "^ » 


Reputed  ownership  is  excluded  by  a  hand  fide  demand  of  the 
goods  by  the  true  owner,  or  an  attempt  on  the  part  of  the  true 
owner  to  secure  possession,  although  not  successful  {Ex  parte 
Harris,  In  re  PvZlmg,  L.  R.  8  Ch.  48 ;  Ex  parte  Wcure,  Re 
Courton,  L.  R.  8  Ch,  144 ;  Ex  parte  Montagv£,  In  re  O'Brien, 
L.  R  1  Ch.  D.  654  ;  In  re  Eldck,  Ex  paHe  Phillips,  L.  R,  4 
Ch.  D.  496. 

The  following  cases,  which  I  select  as  among  those  more 
recently  reported,  will  further  illustrate  the  aiteria  of  reputed 
ownership : — 

In  Kitchen  v.  Ibbetson  (L.  R.  17  Eq.  46),  the  holder  for  Various  cases 
value  of  an  unregistered  bill  of  sale  of  certain  goods  supplied  to  doctrine. 
an  innkeeper  for  use  in  his  business,  allowed  them  to  remain  in 
the  hands  of  his  administrator  after  his  death.  For  fifteen 
months  after  taking  out  administration  she  continued  the 
business  and  remained  in  possession  of  the  goods,  at  the  end  ot 
which  time  she  became  bankrupt.  It  was  held  that  the  goods 
were  in  her  reputed  ownership. 

In  Ex  parte  Edey,  In  re  Cuthbertson  (L.  R.  19  Eq.  264), 
the  order  of  events  was  as  follows  : — On  the  2nd  of  May  a  bill 
of  sale,  by  way  of  mortgage  of  chattels,  was  eiecuted,  which  was 
duly  registered  within  twenty-one  days.  On  the  5th  of  June 
the  goods  were  seized  by  the  sheriflf.  On  the  13th  of  June  the 
debtor  filed  a  petition  for  liquidation  by  an-angement  pursuant 
to  the  Bankruptcy  Act,  under  which  a  trustee  was  subsequently 
appointed.  On  the  15th  of  June  the  mortgagee  demanded 
possession.  On  the  20th  the  sheriflf  withdrew.  It  was  held 
that  the  sheriflf's  possession,  being  wrongful,  did  not  pre- 
vent the  goods  being  in  the  reputed  ownership  of  the  debtor, 
and  that,  the  true  owner  not  having  demanded  possession 
until  after  the  act  of  bankiniptcy,  the  goods  passed  to  the 
trustee. 

Where  a  Receiver,  appointed  in  an  action  to  enforce  specific 

performance  of  an  agreement  to  execute  a  bill  of  sale  of  the 

goods  in    a  public-house,    took    possession   and   served    the 

customers,  the  late  proprietor  absconding,  and  the  following  day 

filing  a  petition  for  liquidation  under  the  Bankruptcy  Act,  it 

H  2 


100  SALE  OF  GOODS. 

was  held  that  the  goods  were  not  ia  the  reputed  ownership  of 
the  debtor  {Taylor  v.  Eckersley,  L.  R  5  Ch.  D.  740). 

The  case  above  cited  {In  re  ElsicJc,  Ex  parte  PhUlipa,  L.  R. 
4  Ch.  D.  496),  was  as  follows : — The  holder  of  a  bill  of  sale  on 
the  goods  of  a  trader  in  his  house  and  shop,  in  diflferent  streets, 
instructed  his  broker  to  go  on  the  following  day  to  take  posses- 
sion. The  broker  went  accordingly,  and  commenced  making  an 
inventory  of  the  goods  in  the  shop,  when  he  was  informed  by 
the  debtor  that  he  had  that  day  filed  a  liquidation  petition. 
He  took  possession  of  the  furniture  some  hours  later.  The 
inference  on  these  facts  was  held  to  be  that  the  consent  of  the 
true  owner  had  been  withdrawn,  and  that  the  reputed  owner- 
ship did  not  exist  at  the  time  the  petition  was  presented. 

In  Ex  parte  'Edey,  In  o^  Cathbertson,  L.  R.  19  Eq.  264,  the 
facts  were  as  follows : — On  the  2nd  of  May  a  bill  of  sale  of 
chattels  was  executed,  and  which  was  afterwards  duly  registered. 
The  goods  were  seized  by  the  sheriff  under  an  execution  on  the 
5th  of  June,  and  on  the  13th  of  June  the  debtor  filed  a  liquida- 
tion petition,  under  which  a  trustee  was  appointed.  On  the 
15th  of  June  the  bill  of  sale  holder  demanded  the  goods.  It  was 
held  that  the  sheriflTs  possession,  being  wrongful  as  against  the 
bill  of  sale  holder,  did  not  prevent  the  goods  from  being  in  the 
reputed  ownership  of  the  debtor  at  the  commencement  of  the 
bankruptcy,  and  that  they  consequently  passed  to  the  trustee. 

In  Ex  paHe  Clarke,  In  re  Bell,  37  L.  T.  509,  where  wheat 
had  been  sent  on  approval  to  a  miller,  whose  habit  it  was  to 
grind  his  own  corn,  the  com  was  held  by  the  Chief  Judge,  Bacon, 
on  the  bankruptcy  of  the  miller,  to  be  in  his  order  and  dis- 
position. This  was  in  accordance  with  the  case  of  Liveaey  v. 
Hoody  2  Camp.  83,  where  the  doctrine  was  applied  to  goods  sent 
on  sale  or  return  to  a  retail  hosier.  As  a  recent  decision  of  the 
same  judge,  applying  this  principle  to  the  case  of  a  charge  given 
on  property  remaining  on  the  premises  of  a  manufacturer,  I  refer 
to  Ex  parte  Cohen,  Re  Colien,  38  L.  T.  881. 

Reputed  owner-        Reputed  ownership  may  be  excluded  by  notorious  custom  in 
notoriouB^ustom!  ^  particular  trade,  or  by  public  notice  of  the  nature  of  the  trade 

carried  on  sufficient  to  exclude  any  probability  of  credit  being 

given  upon  the  faith  of  ownership. 
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Where  there  is  a  custom,  notorious  amoDgst  persons  con- 
versant with  fanning,  upon  a  purchase  of  livcTStock,  to  leave 
the  animals  in  the  hands  of  the  seller  for  such  convenient  time 
as  might  be  arranged,  cattle  which  had  been  so  left  for  a  time 
"within  the  custom  were  held  not  to  be  in  the  reputed  ownership 
of  the  seller  {Priestly  v.  PraU,  L.  R.  2  Ex.  101). 

A  custom  well  known  in  the  wine  and  spirit  trade,  for  goods 
to  remain  in  the  bonded  warehouse  of  the  vendor,  or  in  bonded 
warehouses  of  other  pei-sons,  subject  to  the  order  of  the  vendor, 
in  the  vendor's  name,  after  they  have  been  paid  for  by  the 
purchaser,  until  required  by  such  purchaser  for  use,  was  proved 
in  the  case  of  Hx  parte  Vanx,  In  re  Couston  (L.  R.  9  Ch.  602), 
and  it  was  held  that  such  custom  excluded  reputed  ownership 
in  butts  of  whiskey  which  had  been  sold  by  a  liquidation  debtor, 
and  at  the  time  of  the  presentation  of  the  petition  were  lying 
in  the  debtor's  name  in  the  bonded  warehouse  of  a  third  party. 
In  a  previous  case  {Ex  parte  Waikiifis,  In  re  Constcm,  L.  R. 
8  Ch.  520),  arising  out  of  the  same  bankniptcy,  the  goods  had 
been  left  in  the  bonded  warehouse  of  the  debtor  himself,  and  a 
delivery  waiTant  had  been  given  to  the  purchasers.  The  custom 
had  been  also  proved  in  this  case,  and  the  reputed  ownership 
was  held  excluded.  The  case  of  Ex  parte  Vaux  {supra)  shows 
that,  the  custom  being  proved  as  above,  the  giving  of  a  delivery 
warrant  is  immaterial ;  and  it  is  indifferent  whether  the  bonded 
warehouse  is  that  of  the  debtor  himself  or  of  a  third  person. 

And  where  goods  are  consigned  by  manufacturers  to  persons 
who  act  as  mere  agents  for  their  sale,  and  describe  themselves, 
on  a  brass  plate  affixed  to  their  place  of  business,  and  also  upon 
their  invoices,  as  "merchants'  and  manufacturers*  agents,*'  it 
was  held  by  the  Master  of  the  Rolls  (Jessel)  that  reputed 
ownership  was  excluded  in  regard  to  manufacturers*  goods  sent 
to  them  for  sale  {Ex  parte  Bright,  In  re  Smith,  10  Ch.  D.  566). 
And  in  the  subsequent  case  of  Ex  parte  Wingfield,  In  re 
Florence  (10  Ch.  D.  591),  the  Master  of  the  Rolls  gave  a  similar 
decision  in  regard  to  horses  which  were  in  the  possession  of  the 
bankrupt,  a  small  hoi'se  dealer,  on  a  contract  of  sale  or  return, 
there  being  evidence,  which  the  Master  of  the  Rolls  deemed 
isufficient,  of  a  notorious  custom  in  the  trade  to  send  out  horses 
on  these  terms. 
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It  has  been  decided  that  an  unfinished  ship  remaining  in  the 
hands  of  the  builder  under  a  special  contract,  whereby  the 
property  has  already  passed  to  the  purchaser,  is  not  in  the 
reputed  ownership  of  the  builder  {Woods  v.  RvMeU,  5  B.  &  Aid. 
942 ;  Clarke  v.  Spence,  4  A.  &  R  448,  472).  It  was  observed 
that  the  ship  was,  under  such  circumstances,  not  in  the  possession, 
order,  or  disposition  of  the  builder  any  more  than  a  vessel  or 
other  articles  sent  to  a  builder  or  manufacturer  to  be  repaired. 
It  would,  at  all  events  in  the  present  day,  be  a  sufficient  ground 
for  such  a  decision,  to  say  that  special  contracts  of  this  kind  are 
so  universal  in  the  ship-building  trade,  that  no  false  credit  can 
arise  on  the  strength  of  the  actual  possession  of  the  ship  by  the 
builder.  And  the  same  will  doubtless  apply  to  all  materials 
identifiable  as  destined  for  the  ship,  and  which,  by  the  terms  of 
the  special  contract,  may  have  become  the  property  of  the 
purchaser. 
Is  there  any  It  has  been  attempted  to   exclude  reputed  ownership  by 

such  custom  in  n       •  .  r  ^    *         r        'j.  i     x    •  ii     i 

the  furniture       alleging  a  custom  of  supplymg  furniture  on  what  is  called  a 
^'^^ '  "  hiring  agreement."  There  is  a  reported  case  (Ex  parte  Powell, 

Re  Matthews,  24  W.  R  378, 1  Ch.  D.  501)  in  which  the  attempt 
succeeded,  but  this  cannot  be  relied  on  as  a  case  in  which  the 
custom  was  proved.  The  trustee  in  bankruptcy,  not  having 
sufficient  assets  to  contest  the  question,  declined  an  issue  ;  and 
under  these  circumstances  the  uncontradicted  evidence  of  cer- 
tain furniture  dealers  (who  were  not  cross-examined)  before  the 
judge  of  the  County  Court,  of  the  existence  and  notoriety  of 
the  custom,  was  held  sufficient.  The  question  was  again  mooted 
in  the  Court  of  Appeal  in  the  case  of  £x  paHe  Crawcour  Jk  Co. 
(26  W.  R  733 ;  9  Ch.  D.  419).  By  the  agreement  in  that  case 
the  furniture  was  to  become  the  property  of  the  hirer  upon  the 
payment  of  the  full  amount  of  £66,  which  was  to  be  paid  in 
certain  instalments.  The  registrar  held  the  agreement  to  be  a 
bill  of  sale  by  the  hirer,  and  void  against  the  trustee  in  bank- 
ruptcy for  want  of  registration.  This  was  of  course  wrong,  as 
the  furniture  had  never  become  the  property  of  the  hirer.  The 
appeal  was  consequently  allowed,  and  the  case  referred  back  to 
the  registrar  to  try  the  question  of  reputed  ownership.  The 
decision  of  Mr.  Justice  Berwick,  in  an  Irish  case  in  1860 
(Re  Hume,  10  Ir.  Ch.  100),  was  to  the  effect  that  such  a  custom 
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was  not  established  to  contradict  the  reputed  ownership ;  and  a       Pari?  n. 

§  3. 

similar  decision  was  given  on  the  equity  side  in  the  case  of  a  '- » ^ 


billiard  table,  a  custom  having  been  alleged  for  manufacturers 
to  send  out  tables  on  the  hiring  system  {In  re  Sha%v,  Ir.  Eep. 
11  Eq.  632).  In  a  case  where  a  tradesman  sold  his  household 
furniture  to  a  furniture  dealer,  and  hired  it  back  at  128.  Gd,  a 
week,  the  goods  were  held  to  be  in  the  reputed  ownership  of 
the  former  {Ex  parte  Lovering,  In  re  Jones  (No.  2),  L.  R, 
9  Ch.  621). 

The  system  adopted  in  the  music  trade  of  letting  pianos  on 
hire  is  so  general,  as  probably  to  amount  to  a  custom  that  will 
exclude  reputed  ownership.  In  a  case  before  the  Chief  Judge 
in  Bankruptcy  the  custom  of  letting  pianos  on  what  is  called 
"  the  three  years*  system  "  was  proved  to  be  established,  so  that 
the  ordinary  creditors  of  a  bankrupt  must  be  reasonably  pre- 
sumed to  have  known  it,  and  it  was  held  good  accordingly  {In 
re  Blanshard,  Ex  paiie  Hatteraley,  8  Ch.  D.  601). 

It  is  to  be  observed  that  the  fact  of  the  debtor  being  a  Reputed  owner- 
"trader"  is  still  important  with  regard  to  this  section  of  the  appli^^tr 
Act.  The  schedule  contains  a  list  of  certain  classes  of  "traders,"   *' traders"  only. 
but  also  provides  that  "a  farmer,  gi-azicr,  common  labourer,  or  ««tj^der*?" 
workman  for  hire,  shall  not,  nor  shall  a  member  of  any  partner- 
ship, association,  or  company,  which  cannot  be  adjudged  bank- 
rupt under   this  Act,  be  deemed  as  such  a  trader  for  the 
purposes  of  this  Act." 

Whether  or  not  a  person  is  a  trader  docs  not  depend  upon  his 
occasionally  doing  acts  of  trading,  but  upon  the  intention 
generally  to  get  his  living  in  that  manner,  Yate  Lee,  ed.  1871, 
p.  488  {Ex  paHe  Paterson,  1  Ro.  402  ;  Newland  v.  Bell,  Holt, 
221 ;  Ex  paiie  Lavender,  4  Dea.  &  C.  487).  For  the  detail  of 
decisions  upon  who  are  traders,  I  refer  to  the  special  treatises  on 
Bankruptcy. 

I  have  already  adverted  to  the  proviso  regarding  things  in  "  DcMs  due  to 
action,  and  now  revert  to  the  exception  from  that  proviso,  Ihecoui^'o?^" 
namely,  " debts  due"  to  the  bankrupt  "in  the  course  of  his  j»i8*™''c«r 

^  business 

trade  or  business."     Such  debts  remain  subject  to  the  rule  of  excepted  fnm 
reputed  ownership.    In  regard  to  these  debts,  therefore,  it  is     ®^'^°^^^' 
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In  such  cases 
notice  necessary 
to  determine 
rftputcd 
ownership. 

Notice,  how 
gircn. 


What  is  a  "debt 
•lue,  &c.  ? " 


still  important  to  consider  the  question,  when  there  is  an  assign- 
ment of  the  debt,  what  notice  of  the  assignment  is  necessary  to 
determine  the  reputed  ownership  of  the  original  creditor. 

Where  the  debtor  is  a  company,  it  is  not  sufficient  that  the 
secretary  or  directors  had  some  casual  notice  or  knowledge  of 
the  fact  of  the  assignment ;  the  principle  is  that  notice, 
although  it  need  not  be  given  formally,  must  be  given  to  some 
official  of  the  company  in  such  a  manner  that  it  becomes  his 
duty  to  see  that  the  notice  is  recorded  and  acted  on  {Edwards 
V.  Martin,  L.  R.  1  Eq.  121 ;  Lloyd  v.  Banks,  L.  R.  3  Ch.  44?8; 
Ex 'parte  Agra  Bank,  L.  R.  3  Ch.  655  ;  Alletson  v.  ChicJieder, 
L.  R.  10  C.  P.  319). 

The  notice,  in  order  to  bar  reputed  ownership,  must  of  course 
be  given  before  the  adjudication  of  bankruptcy  (Ex  parte  Cold' 
well,  In  re  Cun^,  L.  R.  13  Eq.  188),  and  before  any  act  of 
bankruptcy  to  which  the  title  of  the  trader  relates  back,  and 
of  which  the  person  relying  on  the  assignment  had  notice  at 
the  time  of  that  transaction  {Leea  v.  Whiteley,  L.  R  2  Eq. 
143). 

Where  a  security  is  given  by  deposit  of  a  document  or 
instrument  of  obligation,  e.g,,  a  policy  of  assurance,  it  has  been 
decided  that  the  question  whether  notice  is  necessary  in  order 
to  prevent  reputed  ownership,  depends  on  whether  the  intention 
of  the  transaction  is  to  transfer  an  interest  in  the  debt,  or  only 
to  give  a  dry  lien  upon  the  document  or  instrument  In  the 
foiTner  case  notice  has  been  held  necessary  (Green  v.  InghxiTn, 
L.  R.  2  C.  P.  525) ;  in  the  latter,  unnecessary  (Gibson  v.  Over- 
bury,  7  M.  &  W.  555). 

The  principle  is  that  where  the  interest  in  a  chose  in  action 
is  intended  to  be  transferred,  the  consent  of  the  transferee  to 
any  power  of  disposition  remaining  in  the  transferor  is  with- 
drawn by  notice  to  the  debtor  in  the  obligation,  and  the  neglect 
to  give  notice  is  evidence  of  consent  by  the  true  owner,  the 
transferee,  to  such  power  of  disposition  remaining  in  the 
transferor  (Ex  parte  StewaH,  11  L.  T.  N.  S.  554). 

A.  was  a  contractor  for  the  supply  of  meat  to  an  asylum.  He 
assigned  the  contract  to  B.,  who  supplied  the  meat  in  A.'s  name. 
On  the  bankruptcy  of  A.  it  was  held  that  the  debt  of  the  asylum 
then  due  for  meat  supplied,  being  a  debt  due  to  A.  in  the 
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course  of  his  business,  and  the  asylum  having  no  notice  of  the 
arrangement  between  A.  and  B.,  which  was  virtually  an  assign- 
ment of  the  debt  to  B.,  was  in  the  reputed  ownership  of  A. 
{Cooke  V.  Hemming,  L.  R  3  C.  P.  334).    This  was  the  decision 
of  the  majority  {Bovill,  Byles  sjid  Keating),  but  it  was  dissented 
from  by  lilies  on  the  ground  that  B.  having  supplied  his  own 
meat  was  the  real  creditor  for  its  price ;  A.  being  merely  a 
trustee  for  him,  and  never  having  been  the  real  creditor  upon 
the  debt  due  for  the  goods  so  supplied.     It  is  proper  to  add 
that  the  case  was  ultimately  compromised,  so  that  the  decision 
of  the  majority  was  not  acquiesced  in,  and  I  am  inclined  to 
think   Mr.  Justice   WiUea'  view  of  the  transaction  was  the 
correct  one. 

It  has  been  decided  that  "debts  due'*  in  this  clause  is  not  to 
be  confined  to  debts  actually  payable  at  the  time  of  the  bank- 
ruptcy, and  on  the  other  hand,  it  is  not  to  be  extended  to 
obligations  which  are  merely  contingent.  "Marginal  notes" 
given  by  bankers,  admitting  themselves  accountable  for  certain 
sums  on  receipt  of  advice  of  the  due  payment  of  certain  bills, 
have  been  construed  to  belong  to  the  class  of  contingent 
obligations,  and  not  within  the  exception  as  to  "  debts  due  **  in 
the  course  of  business  {Ex  parte  Kemp,  In  re  Fastnedge,  L.  R. 
9  Ch.  383). 

I  have  already  (p.  92,  sttpi^a)  adverted  to  the  doctrine  of  Reputed  o^Tier 
repiUed  ownership  which  exists  independently  of  statute  by  the  ^o^g^^i^w 
Liw  of  Scotland.    I  shall  now  advert  to  a  decision  of  the  Court  iiiustrat<»(i  by 
of  Session  in  Scotland  {Edmond  v.  Mowat,  reported  7  McPher-  ^J^  ^• 
son,  59),  which  aflFords  a  particularly  good  illustration  of  that 
doctrine. 

A.,  a  proprietor  of  bathing  machines  on  the  shore  at  Aberdeen, 
entered,  in  Nov.,  1847,  into  a  transaction  with  his  father-in-law 
(B.),  purporting  to  be  a  sale  by  A.  to  B.  of  his  bathing  machines 
and  the  appurtenances  (called  "the  bathing  establishment*')  for 
the  price  of  £100.  In  March,  1848,  the  estate  of  A.  was  seques- 
trated under  the  Bankruptcy  Act  (Scotland),  1856.  In  February, 
1849,  B.  executed  a  deed  transferring  the  "  bathing  establish- 
ment "  to  C.  (A.'8  father),  in  consideration  of  the  latter  having 
advanced  the  money  to  pay  the  original  price.     C.  died  in  1853 
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Pabt  II. 
§8. 


In  Scotland,  in 
goods  sold  hnt 
not  delivered, 
the  true 
ownership 
remains  with 
the  seller. 


Effect  of 
Mercantile  Law 


Laving,  by  a  testamentary  deed,  bequeathed  the  '^  bathing 
establishment "  to  D.  (a  son  of  A.,  then  a  young  boy),  declaring 
that  the  same  should  be  managed  for  D.'s  behoof  during  his 
minority,  by  A.  Neither  the  purported  sale  to  the  father-in- 
law  (B.),  nor  the  transfer  to  the  father  (C.)  was  ever  followed  by 
delivery,  but  the  bathing  establishment  remained  in  the  posses- 
sion and  management  of  A.  Various  steps  having  been  taken 
in  the  sequestration,  the  sheriff,  in  February,  1855,  pronounced 
an  order  discharging  the  bankrupt  (A.)  of  all  debts  and  obligar 
tions  contracted  by  him  or  for  which  he  was  liable  at  the  date 
of  the  sequestration.  After  his  discharge  A.  engaged  anew  in 
business  and  died  in  February,  1867,  having  all  along  continued 
in  the  possession  and  management  of  the  bathing  establishment, 
and  being,  from  the  time  of  his  discharge,  believed  and  reputed 
to  be  the  owner  of  it  by  those  with  whom  he  dealt  and  by  the 
public  at  large.  On  the  1st  of  March,  1867,  the  estates  of  A. 
(then  deceas^)  were  anew  sequestrated  under  the  Bankruptcy 
Act.  The  Court  decided  that,  under  these  circumstances,  the 
title  of  the  trustee  in  the  second  bankruptcy  to  the  bathing 
establishment,  prevailed  in  competition  against  D.,  who  claimed 
it  under  his  gi-andfather  (C.*s)  bequest. 

The  legal  effect  of  the  transactions  above  mentioned  was, 
according  to  the  view  taken  by  the  Court,  the  following : — 
Assuming  the  hoTia  fides  of  the  sale  in  1847,  it  was,  not  having 
been  followed  by  delivery,  a  mere  personal  contract,  and  A.  wap, 
at  the  date  of  his  sequestration  in  March,  1848,  undivestcd 
owner  of  the  bathing  establishment,  which  was  clQfaiymovtahU 
property,  or,  as  we  should  say,  a  viere  chattel.  By  the  confirma- 
tion of  the  trustee  in  the  sequestration,  A.  became  divested  of 
the  property  in  favour  of  the  trustee.  When  the  bankrupt 
received  his  discharge  in  1855,  he  did  not  thereby  become 
revested  in  this  property;  but  he  acquired  the  capacity  to 
acquire  property,  and  therefore  the  bathing  establishment  being 
still  left  in  his  uncontrolled  possession,  with  no  apparent  right 
in  anyone  else,  was  in  a  condition  to  raise  a  reputed  ownership; 
and  the  repute  thus  raised  being  undisturbed  until  his  death, 
must  receive  effect  in  the  ensuing  sequestration. 

The  question  was  mooted  what  would  have  been  the  effect, 
in  case  A.  had  not  been  divested  of  the  property  by  the  first 
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sequestration,  of  the  Mercantile  Law  Amendment  Act  (Scot- 
land),  1856,  which  (section  1)  enacts  that  "  where  goods  have 
been  sold  but  the  same  have  not  been  delivered  to  the  pur-  (^tlft^*)^i856. 
chaser,  and  have  been  allowed  to  remain  in  the  custody  of  the 
seller,  it  shall  not  be  competent  for  any  creditor  of  such  seller, 
after  the  date  of  such  sale,  to  attach  such  goods  as  belonging 
to  the  seller  by  any  diligence  or  process  of  law,  including 
sequestration,  to  the  effect  of  preventing  the  purchaser  or 
others  in  his  right  from  enforcing  delivery  of  the  same."  It 
had  been  decided  that,  notwithstandiug  the  Mercantile  Law 
Amendment  Act,  it  is  still  the  law  in  Scotland  that  the  pro- 
perty in  goods  sold  and  undelivered  remains  in  the  seller 
( Wyper  v.  Harvey,  23  D.  606) :  and  further  that  the  possession 
of  goods  left  with  the  seller  so  as  to  leave  him  in  the  full  enjoy- 
ment and  use  of  them,  is  not  a  mere  "custody"  within  the 
meaning  of  the  Act  (Sim  v.  Grant,  24  D.  1033).  Probably  in 
every  case  where  goods  sold  are  left  with  the  seller  under  such 
circumstances  as  would  raise  reputed  oivnersldp  in  England, 
it  will  be  correct  to  say  that  by  Scotch  law  the  true  ownership 
is  in  the  seller;  and  his  possession  not  being  a  mere  **  custody  *' 
within  the  statute,  the  rights  of  the  creditoi-s  are  unaffected  by 
the  Act. 

It  seems  therefore  that  in  Scotland  the  common  law  will  in  all  General  result  in 
cases  afford  to  creditors  the  protection  which  in  England  is  ^ealu^r^is^pro- 
given  by  the  reputed  ownership  clause  of  the  Bankruptcy  Act,  ^^^^^  without 

.  express  IcgUi- 

as  well  as  by  the  Bills  of  Sale  Act  (to  be  presently  considered) ;  latiou. 
and  this  protection  is  not,  in  regard  to  reputed  ownership,  con- 
fined to  the  creditors  in  bankruptcy,  but  extends  to  the  ordinary 
execution  creditor  as  well  (7  McPh.  62  Twte). 

In  a  question  under  the  English  statute  the  reputed  owner-  in  England 
ship  at  the  time  of  the  bankruptcy  is  immaterial,  if  the  trustee  ghlp^^i^teriai 
under  that  bankruptcy  disclaims  interest  in  the  goods  {Meggy  ^^'^^^l}^ 
V.  Imperial  Discount  Co.,  26  W.  R  342,  3  Q.  B.  D.  711).    In  disclaims. 
this  case  the  trustee  in  a  liquidation,  on  the  joint  petition  of  B. 
&  S.,  by  the  instructions  of  B.'s  separate  creditors,  left  B.*s 
household  furniture  in  his  possession,  not  to  be  realized  until 
further  orders.    Subsequently  B.  mortgaged  the  furniture,  and 
again  became  a  liquidating  debtor.    At  the  time  of  filing  the 
second  petition  the  mortgagee  had  taken  possession  of  the 
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Part  IL       goods,  80  that  the  trustee  in  the  second  liquidation  could  not 


§  8. 


-^  have  maintained  a  title  by  reputed  ownership.  He  disclaimed, 
and  the  question  was  between  the  mortgagee  who  had  taken 
possession  and  the  trustee  in  the  former  liquidation.  It  was 
argued  that  the  trustee  was  estopped  against  the  mortgagee,  by 
having  represented  the  debtor  as  the  owner  of  the  furniture. 
But  it  was  held  that,  in  the  absence  of  any  proof  that  the 
trustee  or  the  creditors  he  represented  knew  that  the  debtor 
was  employing  his  furniture  as  a  means  of  raising  money,  the 
doctrine  of  estoppel  did  not  apply.  It  is  to  be  observed  that 
there  was  no  question  here  of  the  creditors  generally  being 
deceived  by  a  false  appearance  of  wealth ;  and  the  reasoning 
of  the  judges  in  the  Court  of  Appeal  would  apply  to  a  question 
of  Scotch,  as  well  as  of  English  law. 

4.  Questions  under  ihe  Bills  of  Sale  Act. 

4.  Bills  of  Sale         4.  I  shall  now  consider  the  questions  arising  under  the  Bills  of 
di^sbTof  Sale  Acts.    The  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  for- 

subject,  p.  79,      xnally  repeals  the  prior  Acts,  except  as  regards  bills  of  sale  exe- 
cuted before  the  1st  of  Januaiy,  1879.    In  order,  however,  to 
describe  the  effect  of  legislation  and  decisions  on  the  subject  it  is 
The  firet  Bills  of    neccssary  to  advert  to  the  original  Bills  of  Sale  Act,  namely  the 
is'v^fc.^sa^      Act  17  &  18  Vict.  c.  36,  the  object  of  which,  as  stated  in  the 

preamble,  was  to  provide  a  remedy  against  frauds  upon  creditors 
*'  by  secret  bills  of  sale  of  personal  chattels,  whereby  persons  are 
enabled  to  keep  up  the  appearance  of  being  in  good  circum- 
stances and  possessed  of  property,  and  the  grantees  or  holders 
of  such  bills  of  sale  have  the  power  of  taking  possession  of  the 
property  of  such  persons,  to  the  exclusion  of  the  rest  of  their 
creditors."  This  preamble,  although  giving  the  key  to  the 
principle  of  both  Acts,  is  not  expressly  re-stated  in  the  new  Act, 
which  simply  proceeds  on  the  preamble  that  "  it  is  expedient 
to  consolidate  and  amend  the  law  relating  to  bills  of  sale  of 
personal  chattels." 

I  shall  here  state  briefly  the  principal  enactments  contained 
in  the  Act  of  1878,  and  note  in  passing  the  provisions  which 
are  new ;  and  where  I  set  out  a  section  of  the  Act  at  length,  I 
shall  mark  the  new  clauses  by  the  use  of  italics. 
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Part  II. 
§  3. 


The  Bills  of  Sale  Act,  1878,  came  into  operation  (sec.  2)  on 
the  Ist  of  January,  1879,  and  (sec.  3)  applies  to  every  bill  of 

1  1  r  1         j\     ,    1-   XL        xu  11  The  Bills  of  Sale 

sale  executed  on  or  after  that  date  (whether  the  same  be  abso-  ^ct,  1878,  41  & 
lute  or  subject  or  not  subject  to  any  trust)  whereby  the  holder  ^^  ^*^*-  ^'  ^^' 
or  grantee  has  power,  either  with  or  without  notice,  and  either 
immediately  or  at  any  future  time,  to  seize  or  take  possession 
of  any  peraonal  chattels  comprised  in  or  made  subject  to  such 
bill  of  sale. 


By  the  4th  section  the  following  construction  is  put  upon 
the  leading  terms  of  the  Act : — 

"  The  expression  '  bill  of  sale  *  shall  include  bills  of  sale, 
assignments,  transfers,  declarations  of  trust  without 
transfer,  inventories  of  goods  with  receipt  thereto 
attached,  or  receipts  far  purcliase  moneys  of  goods,^ 
and  other  assurances  of  personal  chattels,  and  also 
powers  of  attorney,  authorities,  or  licences  to  take 
possession  of  personal  chattels  as  security  for  any 
debt,  and  also  any  agreement,  wltether  intended 
or  not  to  be  followed  hy  the  execution  of  any  other 
instrument  hy  which  a  right  in  equity  to  any 
personal  chattels,  or  to  any  clutrge  or  security 
thereon,  shall  be  conferred,  but  shall  not  include  the 
following  documents ;  that  is  to  say,  assignments 
for  the  benefit  of  the  creditors  of  the  person  making 
or  giving  the  same,  marriage  settlements,  transfers 
or  assignments  of  any  ship'  or  vessel  or  any  share 
thereof,  transfers  of  goods  in  the  ordinary  course 
of  business  of  any  trade  or  calling,  bills  of  sale  of 
goods  in  foreign  parts  or  at  sea,  bills  of  lading,  India 


*  These  words  appear  to  have 
been  suggested  by  a  class  of  cases 
of  which  AU$op  v.  Day  (T  H.  &  N. 
4d7)  is  the  leading  authority. 
Subsequent  cases  before  the  new 
Act  came  into  operation  are  Ex 
parte  Cooper,  In  re  Baum  (10  Ch. 
I).  313);  and  WoodgaU  v.  Godfrey 
(5  Ex.  D.  24).  The  effective  opera- 
tion of  these  words  in  the  new 
statute  (if  any)  is,  by  the  decision 


of  the  Court  of  Appeal  in  Marsden 
V.  Meadmva  (7  Q.  B.  D.  80)  very 
limited. 

'  An  assignment  of  a  ship  built 
for  a  foreign  government,  and 
which  could  not  be  registered  as  a 
British  ship  under  the  Merchant 
Shipping  Act,  1854,  comes  within 
the  exception  {Union  Bank  of 
London  v.  Lenanton,  3  C.  P.  D. 
243.) 
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%*V^'  warrants,  warehouse-keepers'  certificates,  warrants 

or  orders  for  the  delivery  of  goods,  or  any  oth^ 
documents  used  in  the  ordinary  course  of  business 
as  proof  of  the  possession  or  control  of  goods,  or 
authorising  or  purporting  to  authorise,  either  by 
.  indorsement  or  by  delivery,  the  possessor  of  such 
document  to  transfer  or  receive  goods  thereby 
represented : 

"The  expression  'personal  chattels'  shall  mean  goods, 
furniture,*  and  other  articles  capable  of  complete 
transfer  by  delivery,  and  {when  aeparatdy  assigned 
or  charged)  fixtures  and  growing  crops,  but  shall 
not  include  chattel  interests  in  real  estate,  ruyr 
fixtures  {except  trade  machinery  as  hereinafter 
defined)  when  assigned  together  with  a  freehold 
or  leasehold  interest  in  any  land  or  building  to 
which  they  are  affiled,  iwr  growing  crops  when 
assigned  together  with  any  interest  in  the  land  on 
which  they  grow,  nor  shares  or  interests  in  the 
stock,  funds,  or  securities  of  any  government,  or  in 
the  capital  or  property  of  incorporated  or  joint 
stock  companies,  nor  choscs  in  action,  nor  anj 
stock  or  produce  upon  any  farm  or  lands  which  bj 
virtue  of  any  covenant  or  agreement  or  of  the 
custom  of  the  country  ought  not  to  be  removed 
from  any  farm  where  the  same  are  at  the  time  oi 
making  or  giving  of  such  bill  of  sale  : 

"  Personal  chattels  shall  be  deemed  to  be  in  the  'apparent 
possession '  of  the  person  making  or  giving  a  bill  oi 
sale,  so  long  as  they  remain  or  are  in  or  upon  an] 
house,  mill,  warehouse,  building,  works,  yard,  land 
or  other  premises  occupied  by  him,  or  are  used  and 
enjoyed  by  him  in  any  place  whatsoever,  notwith- 
standing that  formal  possession  thereof  may  have 
been  taken  by  or  given  to  any  other  person." 
It  has  been  held  that  a  clause  in  a  building  agreement 
whereby  in  case  of  the  builder's  default  the  landowner  maj 

^  The  Act  16  &  17  Vict  c.  36,  here  added  "fixtures,**  without  an) 
qualification. 
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^-enter  upon  the  premises,  and  that  on  such  re-entry  all      ^^*|  ^^ 

^terials  then  on  and  about  the  premises  shall  be  forfeited  to    ^^ * ^ 

and  become  the  property  of  the  landowner,  does  not  constitute 
&  bill  of  sale  within  the  Act,  inasmuch  as  although  it  is  a 
licence  to  take  possession  of  personal  chattels,  the  possession  is 
Dot  to  be  taken  "as  security  for  any  debt"  {Ex  parte  Newitt, 
h  re  Garrud,  16  Ch.  D.  522). 

By  the  5th  section  (which  is  new),  the  expression  "  personal 
chattels'*  is  further  defined  as  comprising  trade  machinery, 
that  is  to  say  the  machineiy  in  any  factory  or  workshop  ex- 
clusive of  (Ist)  the  fixed  motive  powera,  such  as  waterwheels  and 
steam-engines,  &c.;  (2ndly)  the  fixed  power  machinery,  such 
as  shafts,  wheels,  &c.,  which  transmit  the  action  of  the  motive 
powers ;  and  (3rdly)  the  pipes  for  steam,  gas,  and  water. 

ly  the  6th  section  (which  is  also  new),  every  instrument,  not 

»>eing  a  mining  lease,  whereby  a  power  of  distress  is  given  by 

^'H.y  of  security  for  a  debt,  shall  be  deemed  a  bill  of  sale  of  any 

Personal  chattels  which  may  be  seized  under  such  power  of 

^i^tress ;  but  it  is  provided  that  this  enactment  is  not  to  extend 

a  mortgage  of  any  estate  or  interest  in  any  land,  tenement, 

hereditament  which  the  mortgagee,  being  in  possession,  shall 

^5ive  demised  to  the  mortgagor  as  his  tenant  at  a  fair  and  reason- 

^\)le  rent.    This  enactment,  as  far  as  relates  to  mortgages,  only 

^«als  with  transactions  which,  independently  of  this  Act,  have 

vkeen  held  to  be  void  as  frauds  upon  the  bankrupt  law  (Ex  parte 

Williams,  In  re  Thompson,  7  Ch.  D.  138  :  Ex  parte  Jackson, 

^n  re  Bowea,  14  Gh.  D.  725 ;  and  compare  In  re  Stockton  Iron 

-furnace  Co.,  335,  353). 

By  the  7th  section  (which  is  new,  and  made  retrospective) 
it  is  provided  that  no  fixtures  or  growing  crops  shall  be  deemed 
to  be  separately  assigned  or  charged,  by  reason  only  that  they 
are  assigned  by  separate  words,  or  that  power  is  given  to  sever 
them  from  the  land  or  building  to  which  they  are  aflSxed,  or 
firom  the  land  on  which  they  grow  without  otherwise  taking 
possession  of  or  dealing  with  such  land  or  building,  or  land,  if 
by  the  same  instrument  any  freehold  or  leasehold  interest  in 
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the  land  or  building  to  which  such  fixtures  are  affixed,  or  in  the 
land  on  which  such  crops  grow,  is  also  conveyed  or  assigned  to 
the  same  persons  or  person.  The  effect  of  this  section  has 
already  been  explained  (p.  21,  ante). 


The  8th  section,  which  is  substituted  for  the  1st  section  of 
the  original  Act,  but  simplified  by  leaving  definition  and 
machinery  to  be  dealt  with  in  separate  sections  of  the  Act,  is 
as  follows  : —         , 

"  Every  bill  of  sale  to  which  this  Act  applies  shall  be  duly 
attested  and  shall  be  registered  under  this  Act, 
within  seven^  days  after  the  making  or  giving 
thereof,  and  aludl  set  forth  tlie  conaiderution  for 
which  such  hill  of  sale  was  given,  otherwise  such 
bill  of  sale,  as  against  all  tinistees  or  assignees  of 
the  estate  of  the  person  whose  chattels,  6t  any  of 
them,  are  comprised  in  such  bill  of  sale  under  the 
law  relating  to  bankruptcy  or  liquidation,  or  under 
any  assignment  for  the  benefit  of  the  creditors  of 
such  person,  and  also  as  against  all  sheriffs'  officers 
and  other  persons  seizing  any  chattels  comprised  in 
such  bill  of  sale,  in  the  execution  of  any  process  of 
any  Court  authorising  the  seizure  of  the  chattels 
of  the  person  by  whom  or  of  whose  chattels  such 
bill  has  been  made,  and  also  as  against  every  person 
on  whose  behalf  such  process  shall  have  been  issued, 
bhall  be  deemed  fraudulent  and  void^  so  far  as  regards 
the  property  in  or  right  to  the  possession  of  any 
chattels  comprised  in  such  bill  of  sale  which,  at  or 
after  the  time^  of  filiTig  the  petition  for  hankruptcj 
or  liquidation,  or  of  the  execution  of  such  assign- 


*  The  period  allowed  by  the 
former  Act  was  21  days. 

*  la  the  former  Act  the  words 
are  **  ehall  be  null  and  void  to  all 
intents  and  purposes  whatsoever" 
But  as  the  avoidance  was  expressly 
made  as  against  certain  classes  of 
persons,  these  woi-ds  were  simply 
unmeaniDg. 


'  Under  the  former  Act  the 
criterion  was  the  *'time  of  bank- 
ruptcy," which  meant  the  commis- 
sion of  the  act  of  bankruptcy  to 
which  the  title  of  the  trustee, 
assignee,  or  trustee  in  bankruptcy 
would  relate  back  (In  re  Turner^ 
Ex  parte  AUwater,  25  W.  E.  206). 
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meat,  or  of  executing  such  process  (as  the  case  may 
be),  and  after  the  expiration  of  such  seven  days  are 
in   the  possession  or  apparent  possession   of  the 
person  making  such  bill  of  sale  (or  of  any  person 
against  whom  the  process  has  issued  under  or  in 
the  execution  of  which  such  bill  has  been  made  or 
given,  as  the  case  may  be)." 
The  new  requirement  as  to  setting  forth  the  consideration,  is 
strictly  construed  by  the  Chief  Judge  (Bacon)  in  the  case  of 
Ex  parte  Carter,  In  re  Threappleton  (12  Ch.  D.  908),     But  in 
Hamlyn  v.  Betteley  (5  C.  P.  D.  327;,  it  was  held  by  the  Common 
Pleas  Division  that,  if  the  real  consideration  is  disclosed  it  is 
not  necessaiy  to  set  forth  all  the  circumstances  attending  the 
transaction ;  and  the  recital  that  the  consideration  money  was 
"  now  paid  to  "  the  grantor,  was  held  warranted  by  the  fact  that 
it  was  partly  made  up  of  various  sums  paid  at  his  request  to 
other  creditors.     It  may  be  doubted  whether  the  two  cases  here 
cited  are  consistent  in  principle.  In  Ex  parte  Charing  Cross,  d;c. 
Bank,  In  re  Parkes  (16  Ch.  D.  35),  where  the  consideration 
was  stated  to  be  for  £120  paid  to  the  mortgagor  at  or  before 
the  execution,  the  fact  being  that  only  £90  was  advanced  and 
the  remaining  £30  retained  for  interest  and  expenses,  the  Court 
of  Appeal  decided  that  the  bill  of  sale  was  void  against  the 
trustee  in  bankruptcy.     (See  also  Hamilton  v.  Chaine,  7  Q.  B, 
D.  1).     But  the  Court  of  Appeal  have  also  decided  that  it  is 
unnecessary  to  set  forth  a  collateral  agreement  as  to  the  applica- 
tion of  the  consideration  money  {Ex  parte  National  Mercantile 
Bankf  In  re  Haynes,  15  Ch.  D.  42) ;  or  the  fact  that  part  of 
the  consideration  money  has  been  retained  for  the  solicitor's 
costs  and  valuer's  fee  actually  due  (Ex  parte  Challinor,  In  re 
Rogers,  16  Ch.  D.  260).     They  have  also  decided  that  where 
accounts  were  stated  between  a  debtor  and  creditor  and  a  bill  of 
sale  given  for  the  balance  made  payable  with  interest  on  demand 
by  a  notice  in  writing,  the  consideration  was  substantially  and 
"  truly "   within  the  meaning  of  the  Act,   set  forth   by  the 
words  "  in  consideration  of  £  now  paid."     {Credit  Co,  v. 

Pott,  6  Q.  B.  D.  295). 

The  9th  section  is  directed  against  a  practice  ])y  wliich  the 
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former  Act  was  often  evaded,  of  avoiding  registration  by 
making  successive  bills  of  sale,  each  within  the  period  allowed 
for  registration  of  the  prior  bill.  Any  subsequent  bill  of  sale 
executed  within  the  seven  days  and  given  as  a  security  for  the 
same  debt  as  the  prior  bill,  is  declared  void. 

The  10th  section  is  as  follows  : — 

"A  bill  of  sale  shall  be  attested  and  registered  under  this 
Act  in  the  following  manner : — 

"  (1.)  The  execution  of  every  bill  of  sale  aliall  he  aiteaUd 
by  a  solicitor  of  the  Supreme  CouH,  and  the  attesta- 
tion shall  state  that  before  tlie  execution  of  the  bill 
of  sale  the  effect  thereof  has  been  explained  to  the 
grantor  by  the  attesting  solicitor  : 
"  (2.)  Such  bill,  with  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,  and  also  a  true  copy 
of  such  bill  and  of  every  such  schedule  or  inventory 
and  of  every  attestation  of  the  execution  of  such 
bill  of  sale,  together  with  an  affidavit  of  the  time  of 
such  bill  of  sale  being  made  or  given,  and  of  its  due 
execution  and  attestation,  and  a  description  of  the 
residence  and  occupation  of  the  person  making  or 
giving  the  same  (or  in  case  the  same  is  made  or 
given  by  any  person  under  or  in  the  execution  of 
any  process,  then  a  description  of  the  residence 
and  occupation  of  the  person  against  whom  such 
process  issued),  and  of  every  attesting  witness  to 
such  bill  of  sale,  shall  be  presented  to  and  the  said 
copy  and  affidavit  shall  be  filed  with  the  registrar 
within  seven  clear  days  after  the  making  or  giving 
of  such  bill  of  sale,  in  like  manner  as  a  warrant  of 
attorney  in  any  personal  action  given  by  a  trader 
is  now  by  law  requii*ed  to  be  filed  : 
"  (3.)  If  the  bill  of  sale  is  made  or  given  subject  to  any 
defeasance   or  condition,    or  declaration   of   trust 
not  contained  in  the  body  thereof,  such  defeasance, 
condition  or  declaration  shall  be  deemed  to  be  part 
of  the  bill,  and  shall  be  written  on  the  same  paper 
or  parchment  therewith  before  the  registration,  and 
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shall  be  traly  set  forth  in  the  copy  filed  under  this 

Act  therewith  and  as  part  hereof,  otherwise  the 

registration  shall  be  void. 

'•  Jn  caae  two  or  more  bills  of  sale  are  given,  comprising  in 

ivfiaU  or  in  part  any  of  the  same  chattels,  tliey  shall  have 

priority  in  the  order  of  the  date  of  their  registration  re- 

npectively  as  regards  such  cJiatteU, 

*'  A  transfer  or  assignment  of  a  registered  bill  of  sale  need 
not  he  registered,** 

TJpon  the  1st  sub-section  it  was  held  in  the  Common  Pleas 
Division  by  Lord  Coleridge  and  Mr.  Justice  Lindley  (though 
with  some  hesitation  on  the  part  of  the  latter),  that  the  terms 
of  the  enactment  being  imperative  and  for  the  protection  of 
grantors  from  fraud,  a  bill  of  sale  made  since  the  Act  and  not 
Attested  according  to  its  provisions  is  void  even  as  between  the 
Turtles  to  it  {Davis  v.  Goodman,  5  C.  P.  D.  20).     But  this  de- 
rision was  reversed  by  the  Court  of  Appeal  (5  C.  P.  D.  128), 
holding  these  provisions  of  section  10  to  be  merely  explanatory 
of  the  requirements  of  section  8,  which  are  sanctioned  by  nullity 
w  against  ci'editors  only.    In  Ex  paHe  National  Mercantile 
Bank,  In  re  Haynes  (15  Ch.  D.  42),  it  is  held  that,  if  the  at- 
testation states  (as  directed  by  the  Act),  that  the  effect  of  the 
bill  has  been  explained  to  the  grantors,  it  is  no  objection  to  the 
validity  of  the  bill  of  sale  that  no  such  explanation  had  in  fact 
been  made. 

In  regard  to  the  2nd  sub-section,  the  cases  as  to  the  sufficiency 
of  the  description  of  the  residence  and  occupation  of  the 
grantor  and  attesting  witnesses,  to  satisfy  the  re(iuirements 
DOW  contained  in  this  sub-section,  are  numerous.  The  principle 
is  stated  by  Blackburn,  J.,  in  Larchin  v,  Nm^th-Western 
Deposit  Bank  (L.  R.  10  Ex.  64),  as  follows :— "  The  object  of 
the  Act  is  to  give  notice  to  all  who  are  likely  to  deal  with  the 
grantor  of  the  bill  of  sale  ;  not  to  enable  a  person  who  is 
curious  on  the  jnatter  to  trace  him  out,  but  to  enable  one  who 
is  asked  to  give  him  credit  to  know  at  once,  by  looking  at  the 
register,  whether  the  person  he  is  asked  to  give  credit  to  has 
executed  a  bill  of  sale."  This  statement  is  endorsed  by  Lord 
Coleridge,  C.J.,  in  Murray  v.  Mackenzie  (L.  R.  10  C.  P.  628). 
I  shall  now  refer  briefly  to  the  cases. 

J  2 
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In  the  following,  the  requirements  of  the  statute  hi 
held  to  be  not  satisfied  : — Hatton  v.  English]  7  K  &r 
AUen  V.  Thompson,  1  H.  c&  N.  15 ;  Tuton  v.  Sanorur,  « 
N.  280 ;  Pickard  v.  Bretz,  5  H.  &  N.  9 ;  Dryden  v.  Hapi 
T.  N.  S.  280 ;  Bealea  v.  Tennant,  29  L  J.  Q.  B.  188  ;  A 
V.  Graham,  33  L.  J.  Q.  B.  71, 12  W.  R.  282  ;  Ex  parte  Hoo 
In  re  Vining,  L.  R.  10  Eq.  63  ;  Brodrick  v.  Scal^,  L.  R 
P.  98).  All  these  turned  upon  an  entire  omission  of  descri 
of  the  occupation,  or  (what  comes  to  the  same  thing)  desci 
a  person  who  has  an  occupation  as  "gentleman"  or  "esq 
only.  In  re  Harins,  10  Ir.  Ch.  Rep.  100,  the  description  " 
City  of  Cork,  law  clerk,"  was  held  insuflScient.  The  foil 
were  cases  of  misdescription :  Larchin  v.  North-  Wi 
Deposit  Bank,  L.  R.  8  Ex.  80,  and  10  Ex.  64  (Ex.  Ch.) ; 
ray  v.  McKenzie,  L.  R.  10  C.  P.  625.  In  Picard  v.  Mar 
24!  W.  R.  886,  it  was  held  that,  where  there  were  two  att 
witnesses  the  affid  avit  must  give  the  descriptions  of  botl 
Castle  V.  Dovmton,  5  C.  P.  D.  56,  the  affidavit  stating  tbf 
grantor  was  *'  until  lately  "  a  commercial  traveller,  waa 
insufficient  as  a  description  of  his  occupation. 

In  the  following,  the  requirements  have  been  held  sati 
— Attenborough  v.  Thompson^  2  H.  &  N.  559  (place  of  bu 
equivalent  to  "residence")  ;  Black^V€ll  \\  Engla  72  d  (same  i 
8  E.  &  B.  541 ;  Sutton  v.  Bath  i  ("  gentleman''),  3  H.  &  N 
M or eicoodw.  South  Yorkshire  and  River  Dun  Co,  (*'gentlen 
3  H.  &  N.  798  ;  Month  v.  Rouhlof,  1  E.  &  E.  850  (identific 
of  attesting  witness)  ;  Jones  v.  Harris,  L.  R.  7  Q.  B 
(identification  of  place  of  residence  by  reference  to  copy  1 
sale) ;  Banbury  v.  White,  2  H.  &  C  300  (incorporatic 
express  reference  of  description  in  bill  of  sale);  Fouh 
Taylor  (same  principle),  5  H.  &  N.  202  ;  Ileiver  v.  Cox  ( 
demoiistratio,  Ac),  3  E.  &  E.  428 ;  Briggs  v.  Boss,  L.  R 

B.  268  ("accountant,"    but  quare    overruled   by  Larch 

*  In  Sutton  Y.  Bath  the  statement  lion.     In  fact,  there  was  in 

in  the  rubric  is  to  the  effect  that  v.  Bath,  evidence  that  the  g 

the  burden  of  proof  of  an  occupa-  had,  at  the  time  of  the  trans 

lion  lies  upon  the  paitj'  seeking  to  no    occupation,    although   h 

impeach  the  bill  of  sale.     This  is  reduced  to  shifts  which  mac 

observed  in   Castle,  y.   Downton,   5  a  "  doubtful  gentleman," 

C.  P.  D.  57,  to  be  without  founda- 
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yorth-Western  Deposit  Bavk,  L.  R.  10  Ex.  64,  supr.  cit)  ; 

Get  rdnor  v.  Shaw  (clerical  eiTor,  misspelliDg  of  name),  24  L.  T. 

N.  S.  319;  Grant  v.  Shaw,  L.  R.  7  Q.  B.  700  ("  government 

cleric");    Smith  v.  Cheese    ("gentleman"),  1  C.  P.  D,  60; 

lamb  V.  Bruce  (clerical  error  in  date),  24  W.  R.  645  ;  Corhett 

V.  Jlowe  (error  in  Christian  name),  25  W.  R.   59 ;  Ex  parte 

ITational  Deposit  Bank,  In  re  Wells  ("foreman  tailor's  cutter" 

wbo  also  took  in  lodgers),  26  W.  R.  624  ;  Blount  v.  Harris 

(falm  demonstration  "  Acton,  City  of  London  "),  27  W.  R.  202 

(C.  A.);    Ex  parte  McHattie,  In  re  Wood,  10  Ch.  D.  398 

(/olsa  demxmstratio  and  omission  of  a  christian  name). 

In  Button  v.  Neil  (4  C.  P.  D.  354),  it  was  held,  contrary  to 
the  decision  sixteen  years  previously  (which  it  appears  had  not 
l)een  followed  by  the  practice),  in  London  and  Westminster 
Imn  Co,  V.  Chace  (12  C.  B.  N.  S.  730),  that  the  time  to  which 
the  description  in  the  aflBdavit  ought  to  relate  is  the  time  of 
registration  and  not  of  executing  the  bill  of  sale. 

It  was  held  under  the  former  Act  that  the  production 
of  a  bill  of  sale  with  certificate  upon  it  that  "  a  document 
F^rporting  to  be  a  copy  of  a  bill  of  sale,  dated,  &c.,  indorsed 
with  the  above  names,  was  registered,  &c./*  was  no  evidence 
that  an  affidavit  had  been  filed  complying  with  the  requirements 
of  the  statute  {Mason  v.  Wood,  1  C.  P.  D.  63  ;  see  also 
Balkett  v.  Emmott,  47  L.  J.  Q.  B.  436  ;  20  W.  R.  632).  It 
v^  however,  suflScient  to  produce  a  certified  copy  of  the  filed 
documents,  including  the  aflSdavit,  as  well  as  of  the  entry  in 
the  office  book  of  the  filing  {Grindell  v.  Brandon,  6  C.  B.  N.  S. 
^^^\Mh  V.  Sutton,  27  L.  J.  Ex.  388).  The  requirements 
^^^  priind  fade  evidence  are  now  simplified  by  section  16  of  •the 
Act  of  1878.     (See  p.  1 18,  post) 

"here  there  is  an  instrument  combining  a  transfer  of  a  bi 
w  sale  with  a  further  charge,  it  has  been  held  by  the  Coui-t  of 
Appeal  that  the  in&tiniment  is,  without  registration  as  a  new 
hill  of  sale,  effectual  as  a  transfer,  to  the  extent,  at  least,  of  the 
^DQount  remaining  due  on  the  original  bill  of  sale  {Hotme  v 
%*e«,  6  Q.  B.  D.  676). 

The  3rd  sub-section  is  substantially  a  re-enactment  of  sec- 
^wn  2  of  the  former  Act.  Under  that  section  it  was  held 
^hat  a  parol  agreement  previous  to  the  making  of  the  bill  of 
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sale,  that  the  price  mentioned  in  the  bill  of  sale  should  be 
payable  by  weekly  instalments,  was  a  condition  within  the 
meaning  of  the  section  {Ex  parte  Southam,  In  re  SorUham, 
L.  R.  17  Eq.  578).  But  a  memorandum  merely  stipulating  for 
something  which  may  make  the  position  of  the  grantor  more 
onerous  than  appears  by  the  bill  of  sale  itself,  is  not  such  a 
condition  {Ex  parte  Collins,  In  re  Lees,  L.  R  10  Ch.  367). 
The  condition  or  declaration  of  trust  pointed  at,  is  a  trust  in 
favour  of  the  gi*antor,  and  does  not  apply  to  a  trust  in  favour 
of  a  third  party  {Robinson  v.  Collingwood,  13  W.  R.  84). 

The  clause  of  this  section  relating  to  priorities  is  co- 
ordinate with  and  not  subordinate  to  the  first  clause,  and 
does  not  relate  back  to  section  8 ;  so  that  priorities  between 
two  bills  of  sale  depend  on  the  date  of  registration,  whether 
there  is  or  is  not  a  competing  title  of  an  execution  creditor 
or  trustee  in  bankruptcy  {Conelly  v.  Steer,  C.  A.,  from  Q.  R 
Div.,  Mar.  19, 1881,  overruling  Zyo?w  v.  Tucker,  6  Q.  B.  D.  660). 

Section  11  provides  for  the  renewal  of  the  registration  every 
five  years;  and  section  12  makes  provision  as  to  the  form 
of  the  register  and  the  index  of  names  to  be  kept  by  the 
registrar. 

Sections  14  and  15  make  provisions  for  the  rectification  of 
the  register  in  regard  to  mistakes  through  inadvertence ;  and 
for  entry  of  a  memorandum  of  satisfaction. 

Section  16  provides,  amongst  other  things,  that  any  copy  of 
a  registered  bill  of  sale,  and  aflSdavit  purporting  to  be  an 
oflSce  copy  thereof,  shall  be  p7*irnd  facie  evidence  thereof,  and 
of  the  fact  and  date  of  registration  as  shown  thereon. 

The  remaining  sections  relate  to  machinery;  with  the  ex- 
ception of  section  20,  which  enacts  as  follows  : — "  Chattels 
comprised  in  a  bill  of  sale  which  has  been  and  continues  to 
be  duly  registered  under  this  Act  shall  not  be  deemed  to  be 
in  the  possession,  order,  or  disposition  of  the  grantor  of  the 
bill  of  sale  within  the  meaning  of  the  Bankruptcy  Act,  1869." 
This  is  an  important  change  in  the  law,  and  renders  the 
security  afforded  by  a  registered  bill  of  sale  much  more  trust- 
worthy than  formerly. 

The  Act  (sec.  24),  like  its  predecessor,  does  not  extend  to 
Scotland  or  Ireland,     As  to  Scotland,  indeed,  an  Act  of  this 
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nature  was  unnecessary,  Ist,  because,  in  Scotland,  the  doctrine 
of  reputed  ownership  exists  independently  of  statute,  and  re- 
quires the  active  intervention  (and  not  merely  the  withdrawal 
of  consent)  of  the  true  owner  to  put  an  end  to  the  presump- 
tion in  the  ci'editor's  favour;  and,  2ndly,  by  reason  of  the 
principle  that  possession  is  necessary  to  transfer  the  owner- 
ship in  moveables  (Bell's  Commentaries,  Shaw's  Ed.  pp.  518, 
519,  and  see  pp.  118,  132,  supra). 

A  curious  effect  of  the  Act  not  applying  to  Scotland,  if  the 
decision  of  V.-C.  Bacon  in  Coote  v.  Jecks,  L.  R.  13  Eq.  597,  is 
correct,  is  that  a  security  given  by  one  English  trader  to 
another  over  goods  in  Scotland  is  effectual,  although  unregis- 
tered, against  the  trustee  in  bankruptcy  of  the  debtor.  V.-C. 
Bacon  construed  the  Act  to  mean  that  a  bill  of  sale  of  personal 
property  situate  in  Scotland  is  not  within  the  purview  of  the 
Act.  This  is  an  anomaly  which  would  be  best  met  by  extend- 
ing in  its  entirety  the  Scotch  law,  so  far  as  relates  to  the 
property  in  goods  assigned  by  way  of  secumty,  to  all  parts  of 
the  United  Kingdom. 

The  decisions  under  the  first  Bills  of  Sale  Act  (17  &  18  Vict.  Decisions  upon 

,  the  first  Bills  ol 

c.  36),  so  far  as  they  relate  to  enactments  and   expressions  Sale  Act  (i 7  & 

which  are  embodied  in  the  last  Act  (41  &  42  Vict.  c.  31),  are  of         ^^ '  ^'   ^'' 

course  applicable  to  the  construction  of  that  Act.     Amongst 

the  decisions  the  most  important  are  those  which  relate  to  the 

nature  of  the  acts  necessary  on  the  part  of  the  grantee  to  take 

the  goods  out  of  the  "  apparent  possession  "  of  the  maker  or 

giver  of  the  bill  of  sale. 

It  is  to  be  observed  that  "apparent  possession"  is  distin-  "Apparent 
guishable  from  reputed  ownership  in  two  waya. — YoVyfiraty  in  ti^^h^from 
order  to  exclude  reputed  ownership,  a  friendly  possession,  pro-  *tp«^«^ 
vided  it  is  effectual  so  as  to  prevent  the  debtor  disposing  of  the 
goods,  is  sufficient.     But  to  exclude  the  "  apparent  possession  " 
of  the  former  owner  the  possession  of  the  new  owner  must  be 
apparent,  i.e.,  complete  and  notorious  as  well  as  real  {Ex  parte 
Ifational  Assurance  Co.,  In  re  Francis,  10  Ch.  D.  408 ;  Ex 
parte  Jay,  In  re  Blenkliom,  L.  R.  9  Ch.  697).  Secondly,  reputed 
ownership  is  excluded  by  an  attempt,  though  unsuccessful,  by 
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Cases  as  to  the 
Tneaning  of 
"apparent 
possession," 


the  real  owner,  to  get  possession ;  which  is  not  the  case  wi 
"  apparent  possession."  These  distinctions  will  further  appe 
from  the  cases  cited  in  the  paragiaphs  immediately  following. 

Where  the  goods  are  in  a  house  not  resided  in  by  the  giF 
of  the  bill  of  sale,  and  the  grantee  has  handed  to  him  the  ke; 
of  the  rooms  where  the  goods  are,  and  actually  enters  and  pu 
his  name  on  some  of  the  goods,  it  has  been  held  that  tl 
premises  are  not  "  occupied  "  by  the  former  within  the  meanio 
of  the  construction  clause  of  the  Act.  It  was  considere 
enough  that  his  occupation  de  facto  had  ceased,  and  the  fanA 
were  held  sufficient  to  put  an  end  to  his  apparent  possession  ( 
the  goods  {Robinson  v.  Bnggs,  L.  R.  6  Ex.  1).  So  goods  in 
furnished  house  which  at  the  time  of  the  bankruptcy  is  in  th 
occupation  of  a  third  party  as  tenant  of  the  debtor  {Ex  pari 
M orison,  In  re  Westray,  28  W.  R  524),  and  agricultural  im 
plements  which  have  been  let  by  the  debtor  on  hire  {Lincoln 
Waggon  Co,  v.  Mumford,  41  L.  T.  N.  S.  655),  are  not  in  th 
"  apparent  possession  "  of  the  debtor. 

But  in  a  case  where  the  grantee  of  the  bill  of  sale  failed  t( 
get  access  to  the  goods  by  reason  of  the  owner  of  the  hou» 
where  they  are  refusing  to  admit  him,  it  was  held  by  the  Cour 
of  Appeal  (reversing  the  decision  of  the  Exchequer  Division 
"that  the  goods  remained  in  the  apparent  possession  of  the  give 
of  the  bill  of  sale  {Ancona  v.  llogerSy  L.  R.  1  Ex.  D.  285).^  lathi 
case  the  grantor  of  the  bill  of  sale  had,  with  the  permission  < 
the  owner  of  a  country  house,  placed  his  furniture  and  goods  i 
four  vacant  rooms,  which  he  locked  up,  taking  the  key  wit 
him.  These  facts  were  construed  by  the  Court  of  Appeal  as 
delivery  of  the  use  of  the  rooms  by  the  owner  of  the  house 
the  giver  of  the  bill  of  sale,  and  not  as  a  delivery  of  the  goo 
by  the  latter  to  the  former.     But  even  on  the  latter  hypothe 


^  In  the  case  of  Furher  v.  Fin- 
hiyson,  24  W.  E.  370,  before  the 
Common  Pleas  Division  a  short 
time  previously  to  the  decision  of 
the  Exchequer  Division  in  Ancona 
V.  Ruyers^  the  facts  were  that  the 
clerk  sent  by  the  bill  of  sale  holder 
pot  into  a  part  of  the  house  where 
lie  could  see  the  rooms  where  the 
goodb  were,  but  could  not  get  into 


the  rooms.  A  jury  having  foe 
that  the  man  honc\  fide  intende<] 
take  possession,  the  Common  PI 
Division  gave  effect  to  the  titl< 
the  holder  of  the  bill  of  sale.  ^ 
ratio  decidendi  of  this  decifi 
appears,  however,  to  be  overr\] 
bv  the  derision  of  the  Court 
Appeal  in  Aucona  v.  Jiogers, 
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it  was  held  tLat  the  owner  of  the  house  would  have  had  posses-        ^^^\  ^^• 

§0. 

sion  of  the  goods  as  bailee  for  the  giver  of  the  bill  of  sale,  and    '^- — » ^ 

his  refusal  (although  wrongful)  to  deliver  up  possession  pre- 
vented the  apparent  possession  of  the  giver  of  the  bill  of  sale 
frora  being  determined.  This  case  is  very  instructive  as  to  the 
distinction  between  ''appaient  possession '' within  the  Bills  of 
Sale  Act,  and  reputed  ownership  under  the  Bankruptcy  Act. 
It  is  clear  that  under  the  circumstances  repvied  ovmership 
vould  have  been  at  an  end.  For  by  the  demand  of  possession 
from  the  true  owner,  though  uncomplied  with,  the  goods  would  no 
longer  have  remained  in  the  order  and  disposition  of  the  bank- 
rupt  "with  consent  of  the  true  owner  "  (see  Ex  parte  Ward, 
/2e  Couston,  L.  R.  3  Ch.  144,  and  other  cases  cited,  p.  99, 
di^te).  It  is  also  the  opinion  of  the  Court  of  Appeal  in  Anemia 
V.  Rogers  that  furniture  which  has  been  delivered  by  the 
debtor  into  the  custody  of  a  bailee  to  keep  under  his  orders,  is 
withitt  his  possession  or  apparent  possession  within  the  meaning 
of  the  Act 

It  will  be   remembered  (see  p.  98,   mxpra)  that   furniture 

settled  as  the  separate  property  of  the  wife  is  not  within  the 

i^uted  ownership  of  the  husband  though  in  his  house.     But 

if  assigned  by  the   husband  who   was  previously  completely 

owner  of  the  furniture,  remaining  in  his  house  has  been  held  to 

be  in  his  *'  apparent  possession  "  within  the  meaning  of  the 

Bills  of  Sale  Act  {Fowler  v.  Foster,  28  L.  J.  Q.  B.  210  ;  Ashton 

V.  Bladcahaw,  L.  R.  9  Eq.  510). 

In  Pkkard  v.  Marriage  (L.  R.  1  Ex.  D.  364  ;  24  W.  R.  880) 
tlie  execution  debtor  was  manager  of  a  dairy  faim  belonging  to 
tbe  plaintiff,  and,  as  part  of  his  wages,  occupied  a  dairy  farm 
belonging  to  the  plaintiff,  and  to  which  the  debtor  had  removed 
his  own  furniture.  The  plaintiff  made  him  a  loan  on  a  bill  of 
sale  of  the  furniture,  which  remained  on  the  dairy  premises. 
Toe  bill  of  sale  contained  a  stipulation  that  the  grantor  was  to 
ba^e  the  possession  and  use  of  the  furniture  so  long  as  the 
S^Qtee  should  think  fit ;  and  the  grantor  paid  a  nominal  rent 
wr  such  use.  The  bill  of  sale  being  imperfectly  registered,  it 
^^  held  unavailing  against  the  execution  creditor. 

demeaning  given  to   "apparent  possession"   under  the  "Apparent 
**^teyrrftt<i07i  clause  of  the  statute  (section  4)  is  very  extensive,  ^^\y'*dchne 
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but  in  applying  the  wide  terms  of  this  clause,  regard  is  had  to 
the  general  scope  and  purpose  of  the  Act.  The  mere  fact  of 
tetion  cki^""  the  goods  remaining  in  or  upon  the  debtor's  house  and  premiseB 
iT^'k^l  °^  ^"^  ^^*  invalidate  an  unregistered  bill  of  sale,  if  possessioB  is 

vu©  Act* 

taken  which  is  not  merely  formal,  but  actual,  complete,  and 
notorious.  Thus  where  the  grantee  of  a  bill  of  sale  takes 
possession  of  the  goods  and  advertises  them  for  sale  aa  the 
goods  of  the  giver  of  the  hill  sold  under  a  hill  of  sale,  suffi- 
cient is  done  to  take  the  goods  out  of  his  "  apparent  possession  ** 
within  the  Act,  although  the  goods  still  remain  in  the  house  of 
the  debtor  (Emvnianuel  v.  Bndges,  L.  R.  9  Q.  B.  287 ;  compare 
Gough  V.  Evemrd,  2  H.  &  C.  1 ;  Smith  v.  Wall,  18  L.  T. 
N.  S.  182).  So  where  a  receiver  appointed  under  authority  of 
the  Court  in  an  action  for  specific  performance  of  an  agreement 
to  execute  a  bill  of  sale,  takes  possession  of  the  goods  in  a 
public-house  and  serves  the  customers,  the  proprietor  mean- 
time absconding,  there  is  no  apparent  possession  of  the  late 
proprietor,  even  if  the  Bills  of  Sale  Act  would  otherwise  have 
applied  to  the  case  (Taylor  v.  Eckersley,  L.  R  5  Ch.  D.  740).^ 
But  it  is  not  sufficient  to  send  in  broker's  men  who  remain  in 
the  house  without  in  any  way  interfering  with  the  use  of  the 
furniture  by  the  giver  of  the  bill  of  sale  and  his  family,  who 
continue  to  use  it  as  before  {Ex  x>arte  Jay,  In  re  Blenkhom, 
L.  R.  9  Ch.  697 ;  Ex  parte  Hooman,  In  re  Vining,  L.  K  10 
Eq.  63).  Nor  will  it  be  sufficient  if  in  addition  to  the  broker  s 
man  being  in  the  house,  placards  are  posted  announcing  a  sale 
of  the  furniture,  there  being  nothing  in  the  placards  to  show 
that  the  sale  is  not  made  by  the  maker  of  the  bill  of  sale  him- 
self {Ex  parte  Lemis,  In  re  Hendersmi,  L.  R  6  Ch.  627).  Nor 
is  it  of  any  avail  to  placard  a  house  with  notices  that  possession 
has  been  taken,  if  possession  has  de  facto  not  been  taken  (Re 
Henley,  Ex  parte  Fletcher,  5  Ch.  D.  809).  But  actual  visible 
possession  by  a  sheiiff 's  officer  excludes  the  apparent  possession 
of  the  debtor  {Ex  parte  Saffery,  In  re  Brenner,  16  Ch.  D.  668). 
And  when  possession  is  taken  by  broker's  men  under  a  bill  of 
sale,  as  soon  as  a  commencement  is  made  of  packing  up  and 

'  This  case  is  also  reported  on      receiver,  2  Ch.  D.  302. 
the    appointment   of    an   interim 
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carrying  away  the  goods,  the  apparent  possession  is  deteniiined        %*V^^ 
{Ex  parte  Jay,  In  re  BlevJchorn,  L.  R.  9  Ch.  697).  "^        "^        ^ 

The  "time  of  such  bankruptcy,"  which  is  the  criterion  of  the   **Time  of 

.    ,  1.11  ,  .        .  X-        •         r         J     bankruptcy "  to 

period  to  which  the  apparent  possession  in  question  is  reterred,  ^bich  apparent 

has  been  construed  to  mean  the  time  of  the  commission  of  an  J^Si^^'^ 

act  of  bankruptcy  to  which  the  title  of  the  trustee  can  relate 

back  (Ex  parte  Attiuater,  In  re  Tainier,  5  Ch.  D.  27).     It  was 

further  decided  by  the  Court  of  Appeal  in  this  case,  that  the 

title  of  the  holder  of  an  unregistered  bill  of  sale,  who  had  no 

notice  of  the  act  of  bankruptcy,  is  not  protected  by  the  95  th  sec. 

of  the  Bankruptcy  Act,  that  being  a  general  enactment  which 

cannot  override  the  special  provisions  of  the  Bills  of  Sale  Act. 

It  has  been  held  that  an  agreement,  in  consideration  of  an  Agrocment  to 

execute  *'on 

immediate  advance,  to  execute  "  on  request  "  a  bill  of  sale  of  request,"  a  bill 
personal  chattels,  is  not  a  bill  of  sale  requiring  registration 
under  the  Act;  and,  further,  that  a  bill  of  sale  given  upon 
demand,  and  in  accordance  with  such  a  previous  agieement,  is 
not,  although  given  on  the  eve  of  bankruptcy,  an  act  of  bank- 
ruptcy or  a  fraudulent  preference  {Ex  parte  HomaUy  In  re 
Broadbent,  L.  R.  12  Eq.  598 ;  Ex  parte  Izard,  In  re  Cook, 
L.  R.  9  Ch.  275). 

An  agreement  of  this  kind  is  practically  an  evasion  of  the 
Act,  but  it  has  been  decided  that  unless  it  can  be  inferred  from 
the  circumstances  that  the  giving  of  the  bill  of  sale  is  purposely 
postponed  until  the  trader  is  in  a  state  of  insolvency,  in  order  to 
prevent  the  destruction  of  his  credit,  which  would  result  from 
registering  the  bill  of  sale,  the  transaction  is  good  (Ex  parte 
King,  In  re  King,  3  Ch.  D.  256). 

On  the  other  hand,  it  was  decided,  in  Ex  parte  Fisher,  Re 
Ash  (L.  R.  7  Ch.  636,  645),  that  such  a  postponement  purposely 
made  would  bo  "  evidence  of  an  intention  to  commit  an  actual 
fraud  against  the  general  creditors.**  And  this  principle  was 
given  effect  to  in  jR«  Gibson^  Ex  parte  Bolland  (8  Ch.  D.  230), 
by  the  Chief  Judge  (Bacon)  ;  and  by  the  Court  of  Appeal  in 
Ex  parte  KUnefi\  In  re  Barber  (13  Ch.  D.  245),  where  it  was 
held  that  the  giving  of  the  bill  of  sale  having  been  postponed, 
the  onvs  lay  upon  the  holder  to  show  the  boiia  fides  of  the 
transaction,  as  well  as  the  fact  of  a  prior  agreement.    It  should 


124 


SALE  OF  GOODS. 


Part  II. 
§8. 


also  be  borne  in  mind  that  if  at  the  commencement  of  the 
bankruptcy  no  demand  has  been  made  by  the  mortgagee  for 
possession  of  the  goods,  the  transaction  would  be  defeasible  by 
the  tiiistee  in  bankruptcy  under  the  reputed  ownership  clause 
{Ex  parte  Harding,  In  re  Fareh^other,  L.  R.  15  Eq.  223). 

Possibly  the  extension  of  the  definition  of  "bill  of  sale" 
under  the  new  Act,  to  "any  agreements,  whether  intended  or 
not  to  be  followed  by  the  execution  of  any  other  instrument^  by 
which  a  right  in  equity  to  any  personal  chattels,  or  to  any 
charge  or  security  therein  shall  be  confeiTed,"  was  meant  to 
strike  at  agreements  to  execute  a  bill  of  sale  on  request :  but»  if 
so,  the  words  are  not  very  happily  chosen  to  make  the  meaning 
clear. 


Successive  bills 
of  sale. 


An  erasion 
ixuriially 
Buooessfal  under 
the  old  Act. 


Prevented 
under  Act  of 
1878. 


The  giving  and  taking  of  a  fresh  bill  of  sale  is  evidence  of  an 
intention  to  cancel  the  former  bill,  so  that  the  property 
becomes  revested  in  the  assignor  immediately  before  the  new 
sale  ;  and  the  transaction,  though  really  an  evasion  of  the  Act» 
has  been  held  not  to  be  conclusive  evidence  of  a  scheme  to 
defraud  the  creditors  {Hollivgsworth  v.  WliUe,  10  W.  R.  619 ; 
Ex  parte  Hanis,  In  re  Pulling,  L.  R  8  Ch.  48 ;  SmcUe  v. 
Burr,  L.  R.  8  C.  P.  64  ;  Ramsden  v.  Lupton,  L.  R.  9  Q  B.  17). 
The  decision  in  the  last  cited  case  appears  to  run  counter  to 
the  opinion  of  the  Lords  Justices  James  and  Mellish  in  the  case 
of  Ex  parte  Cohen,  In  re  Sparke  (L.  R.  7  Ch.  20).  But  the 
transaction  in  question  in  this  case  was  in  effect  an  assignment 
of  the  whole  of  the  debtor  s  property  in  security  of  a  past  debt, 
and  therefore  void  as  an  act  of  bankruptcy.  That  there  was 
also  an  evasion  of  the  Bills  of  Sale  Act  was  some  evidence  of 
an  actual  intent  to  defraud  ;  but  at  all  events  it  did  not  make 
the  transaction  any  better.  This  is  what  the  decision  in  the 
case  last  mentioned  amounts  to.  It  is  followed  by  the  decisions, 
to  the  same  effect,  in  Ex  parte  Stevens,  In  re  Stevens  (L.  R 
20  Eq.  786) ;  Ex  parte  Payne,  In  re  Cross  (11  Ch.  D.  539). 

The  device  of  giving  successive  bills  of  sale  so  as  to  preserve 
the  security  without  registration  is  now  effectually  guarded 
{1  gainst  by  sec.  9  of  the  Act  of  1878. 


Equitable  assign- 
ment to  be  gcod 


If  an  agreement  to  give  a  bill  of  sale  upon  i^equest,  or  upon 
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any  other  condition  subsequent,  is  relied  on  as  an  equitable       P^m  n. 
amgnment  of  the  goods,  the  non-registration  of  the  agreement 


on  abiU  of  sale  has  been  held  an  insuperable  objection  to  the  XJbe''^*^" 
title  of  the  person  relying  on  the  agreement,  as  against  the  registered, 
execution  creditor  or  trustee  in  bankruptcy  {Ex  parte  Mackay, 
In  re  Jeavons,  L.  R  8  Cb.  643  ;  Ex  parte  Conning,  In  re 
SteeUy  L.  R  16  Eq.  414).     I  must  observe,  in  passing,  that 
there  would  be  great  diflficulty  in  supporting  the  proposition 
ihsLt  an  agreement  to  assign  upon  request  can  be  a  good  equit- 
able assignment  so  as  to  confer  any  immediate  right  in  security. 
Upon  this  point  I  refer  to  the  judgments  of  the  Lords,  and 
particularly  that  of  Lord   Cairns,  pronounced  in  the  case  of 
Shaw  V.  Foster,  L.  R  5  H.  L.  321.    As  soon  as  the  request  is 
made,  however,  there  is  authority  for  saying  that  an  equitable 
assignment  is  effected  {Ex  parte  Izard,  In  re  Cook,  L.  R  9  Ch. 
271,  275).  That  a  transaction  which  is  relied  on  as  an  equitable 
assignment  must,  in  order  to  be  valid  against  the  execution 
creditor,  be  registered  as  a  bill  of  sale,  was  again  laid  down  in 
the  case  of  Edwards  v.  Edwards  (L.  R  2  Ch.  D.  291).    The 
effect  of  the  Act  of  1878,  in  regard  to  equitable  assignments,  is 
to  affirm  by  statutory  authority  the  principle  established  by  the 
above  cases.    This  is  done  by  the  4th  section,  which  extends 
tbe  definition  of  a  bill  of  sale  to  an  agreement  conferring  a 
right  in  equity  to  any  personal  chattels. 

In  Ex  parte  Leman,  In  re  Barraud  (L.  R  4  Ch.  D.  23),  a  The  effect  of 
bill  of  sale  of  chattels  was  executed  but  not  registered.     The  el^utTon  ^^  ^'^ 
mc^tgagor  executed  a  second  bill  of  sale  of  the  same  chattels  creditor  is  to 

avoid  the  bill  of 

to  another  person,  which  was  registered.  Afterwards  the  sale  altogether. 
mortgagor  filed  a  liquidation  petition.  It  was  held,  affii*ming 
the  decision  of  the  Chief  Judge  in  Bankruptcy,  that  the  second 
mortgagee  was  entitled  to  such  of  the  chattels  as  had  not  been 
seized  by  the  first  mortgagee  before  the  liquidation.  This 
decision  was  followed  in  Ex  pani^  Payne,  In  re  Cross  (11  Ch. 
D.  539) ;  and  both  decisions  are  in  accordance  with  the  decision 
"of  the  Queen's  Bench  in  Richards  v.  Jamfies  (L.  R  2  Q.  B.  285). 
In  the  last-mentioned  case  (by  the  judgment  of  the  Court  con- 
sisting of  Cockbum,  C.J.,  Blackburn,  and  Lush,  JJ.)  it  is  laid 
down  (p.  291)  that  the  consequenx:e  of  avoiding  a  hill  of  sale 
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Part  II.       }yy  ^n  execution  is  to  avoid  it  altogether,  and  that  in  no  other 

» way  can  due  effect  be  given  to  the  statute.     The   princiide 

applies  equally  to  avoidance  by  bankruptcy.  The  principle  is 
illustrated  and  applied  in  Chapman  v.  Knight,  6  C.  P.  D.  308. 
Goods  belonging  to  K.  and  in  the  house  occupied  by  him,  were 
sold  by  the  sheriff,  who  was  formerly  in  possession  under  a 
f.  /a.,  and  who  gave  the  purchaser  an  inventory  and  receipt. 
The  purchaser  assigned  the  goods  to  a  trustee  for  E-'s  wife. 
She,  with  the  authority  of  the  trustee,  sold  them  to  W. ;  and 
W.  let  them,  on  hire,  to  K  The  goods  all  along  remained  in 
the  house,  and,  therefore,  in  the  apparent  possession  of  K.  Of 
the  above-mentioned  instruments  of  sale  the  last  only  (namely, 
the  sale  to  W.)  was  registered  as  a  bill  of  sale,  and  this  waa 
done  in  the  name  of  Mrs.  E.  A  judgment  creditor  of  E.  seized 
the  goods  in  execution,  and  he  was  held  entitled  to  them. 
The  County  Court  judge,  who  had  tried  the  case,  so  decided  on 
this  ground  that  the  inventory  and  receipt  given  by  the  sheriff 
was  a  bill  of  sale  within  the  Bills  of  Sale  Act,  1871,  and  ought 
to  have  been  registered,  and  not  having  been  registered  was 
void,  and  that  W.  could  stand  in  no  better  position  than  the 
first  purchaser.  Mr.  Justice  Grove,  on  the  authority  of  the 
judgment  in  MicJiards  v.  James,  above  quoted,  thought  this 
decision  right.  In  this  Lopes,  J.,  however,  did  not  concur, 
and  both  judges  affirmed  the  decision  of  the  County  Court 
judge,  on  a  ground  which  seems  to  me  more  questionable ; 
namely,  that  the  bill  of  sale,  which  was  registered,  was  not 
executed  by  (W.)  the  legal  owner.  But  if  W.  were  once 
assumed  to  be  the  owner,  I  do  not  see  how  the  Bills  of  Sale 
Act  applies  at  all,  there  being  no  question  of  an  execution 
against  W. 

In  the  above-mentioned  judgment  of  Richards  v.  JarMB 
(L.  R.  2  Q.  B.  p.  291)  it  is  justly  observed  that  there  is  nothing 
in  the  Act  (17  &  18  Vict.  c.  36)  which  makes  it  necessary  to 
register  a  bill  of  sale  as  against  the  holder  of  a  subsequent  bill 
of  sale,  whether  the  latter  be  registered  or  not.  The  case  of 
Mefvux  V.  Jacobs,  in  the  House  of  Lords  (L.  R.  7  H.  L.  495) 
illustrates  this.  Under  the  Act  of  1878  this  observation  will 
be  subject  to  the  effect  of  the  clause  in  section  10  as  to  priority 
of  registration. 
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It  has  been  decided  that  sections  94  and  95  of  the  Bank- 
ruptcy Act  (which  protect  bond  fide  business  transactions)  have 
no  operation  so  as  to  set  up  a  transaction  which  is  void  by  the  ^n^c  "sflLTor"* 
Bills  of  Sale  Act  (Ex  parte  Attwater,  In  re  Turner,  5  Ch.  D.  Saio  Act. 
27  ;  Ex  parte  Payne,  In  re  Cross,  11  Ch.  D.  533). 

It  has  been  decided  that  the  doctrine  of  consolidation  of 
mortgages  in  equity  does  not  apply  so  as  to  give  the  holder  of 
a  bill  of  sale  a  right,  as  against  a  creditor  who  has  seized  the 
goods  under  a  writ  of  execution,  to  any  more  of  the  proceeds 
than  is  expressed  to  be  secured  to  him  under  the  bill  of  sale 
(Chesworth  v.  Hunt,  5  C.  P.  D.  266). 

It  has  been  decided  that,  if  a  person  on  the  eve  of  bank- 
ruptcy informs  the  holder  of  a  bill  of  sale  of  the  circumstance, 
and  the  latter  accordingly  takes  his  property  out  of  the  posses- 
sion of  the  debtor,  the  transaction  does  not  come  within  the 
92nd  section  of  the  Bankruptcy  Act,  18G9,  for  avoiding  fraudu- 
lent preferences  {Ex  paiie  Symmons,  In  re  Joi'dan,  14  Ch. 
D.  693). 

Questions  between  Execution  Creditor  and  Trustee  in 

Bankruptcy, 

Referring  to  the  division  which  I  made,  on  p.  79,  8up\i,  of  Trustee  in 
the  questions  there  mentioned  into  two  classes,  I  now  consider,  competition 
secondly,  the  questions  which   arise  between   the   execution  ^^^ditor!"''*'''' 
creditor  and  the  trustee  in  bankruptcy  claiming  adversely  to 
each  other. 

It  has  long  been  established  as  a  clear  principle  of  bankrupt 
law,  that  the  title  of  the  assignee  (now  called  the  trustee)  relates 
back  to  the  time  of  the  act  of  bankruptcy  on  which  the  adjudi- 
cation is  founded,  or  to  some  prior  act  of  bankruptcy.  The 
effect  of  this  doctrine,  when  carried  to  its  logical  consequence, 
was,  that  if  the  sheriff,  after  the  act  of  bankruptcy,  levied 
under  an  execution  against  the  bankrupt,  he  levied  not  upon 
the  goods  of  the  bankrupt,  but  upon  the  goods  of  the  assignee, 
and  was  liable  to  the  latter  as  a  wrong-doer.  This  was  a  great 
hardship  on  the  sheriff,  who,  under  the  existing  circumstances, 
was  bound  to  levy  upon  the  goods,  but  in  consequence  of  a 
supervening  adjudication  of  bankruptcy  which  he  could  not 
possibly  foresee,  might  find  his  lawful  and  obligatory  act  made 
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wrongful.    Against  this  hardship  the  various  bankruptcy  statute 
since  1825  have  provided  remedies. 

The  sections  of  the  statute  now  in  force,  the  Bankruptcy  Ad 
1869  (32  &  33  Vict.  c.  71),  applicable  to  this  subject,  are  tb 
following : — 

By  section  11,  the  above  mentioned  principle  of  bankmp 
law  is  recognised  and  adopted  in  these  terms  : — 

"The  bankruptcy  of  a  debtor  shall  be  deemed  to  haft 
relation  back  to  and  to  commence  at  the  time  o( 
the  act  of  bankruptcy  being  completed  on  whiA 
the  order  is  made  adjudging  him  to  be  bankrupt^ 
or  if  the  bankrupt  is  proved  to  have  committed; 
more  acts  of  bankruptcy  than  one,  to  have  relatioi] 
back  to  and  to  commence  at  the  time  of  the  first  m- 
the  acts  of  bankruptcy  that  may  be  proved  to  hM 
been  committed  by  the  banki-upt  within  twdit^ 
months  next  preceding  the  order  of  adjudication; 
but  the  bankruptcy  shall  not  relate  to  any  prior- 
act  of  bankruptcy,  unless  it  be  that  at  the  timecf 
committing  such  prior  act  the  bankrupt  was  iD- 
debted  to  some  creditor  or  creditors,  in  a  sum  or 
sums  sufficient  to  support  a  petition  in  bankruptcy, 
and  unless  such  debt  or  debts  are  still  remaining 
due  at  the  time  of  the  adjudication." 

By  section  95  it  is  enacted  that,  subject  to  the  provisions  ol 
the  Act  relating  to  the  proceeds  of  the  sale  and  seizure  o 
goods  of  a  trader,  and  certain  other  provisions,  the  foUowinj 
transactions  (amongst  others)  by  and  in  relation  to  the  pro 
perty  of  a  bankrupt  shall  be  valid,  notwithstanding  any  prio 
act  of  bankruptcy  : — 

"  (3.)  Any  execution  or  attachment  against  the  goods  < 
any  bankrupt  executed  in  good  faith  by  seizure  an 
sale  before  the  date  of  the  order  of  adjudication, 
the   person  on   whose   account   such   execution  < 
attachment  was  issued  had  not  at  the  time  of  tl 


COMPETITION— EXECUTION  CREDITOR  AND  TRUSTEE.  12d 

same  being  executed  by  seizure  and  sale  notice  of       P^et  II. 
any  act  of  bankruptcy  committed  by  the  bankrupt, 1 


been  construed. 


and  available  against  him  for  adjudication." 

In  construing  and  applying  these  sections  of  the  Act  the  Principles  on 
following  principles  have  been  settled.  sections  have 

The  filing  of  a  petition  of  liquidation  under  the  Bankruptcy 
Act,  1869,  is  an  act  of  bankruptcy  available  for  adjudication, 
and  the  title  of  the  trustee  relates  back,  whether  to  the  filing 
of  the  petition  or  to  any  prior  act  of  bankruptcy,  in  the  same 
manner  as  the  title  of  a  trustee  under  a  bankruptcy  {Ex  parte 
liuignan,  In  re  Bisaell,  L.  R.  11  Eq.  604  ;  Ex  parte  Todhunter, 
h  re  Norton,  L.  R.  10  Eq.  425 ;  Ex  parte  Roche,  In  re  Hall,  L. 
R  6  Ch.  795,  799 ;  Ex  parte  Eyles,  In  re  Edivards,  L.  R. 
16  Eq.  99). 

It  is  implied  or  assumed  in  the  sub-section  of  sec.  95  above 
inoted,  that  the  act  of  bankniptcy  there  referred  to  is  prior  to 
the  seizure  by  the  sheriflF  {Ex  parte  Todhunter,  In  re  Norton, 
L  R  10  Eq.  425  ;  Slater  v.  Finder,  L.  R.  G  Ex.  228,  234 ;  Ex 
parte  Rocke,  In  re  Hall,  L.  R.  6  Ch.  795,  799 ;  Ex  parte 
SchuUze,  In  re  Matanle,  L.  R.  9  Ch.  409). 

According  to  the  express  words  of  this  sub-section  the  trans- 
action is  valid  unless  at  the  time  of  the  execution  by  seizure 
aid  Bale  the  execution  creditor  has  notice  of  the  act  of  bank- 
'wptcy.  And  this  implies  that  the  transaction  would  be 
^validated  if  the  execution  creditor  receives  notice  of  the  act 
of  bankruptcy  at  any  time  before  his  execution  is  perfected 
^  sale  {Ex  parte  Veness,  In  re  Gwynn,  L.  R.  10  Eq.  419 ;  Ex 
faHeDuigna7i,In  re  Bissell,  L.  R  11  Eq.  604). 

Where  a  notice  of  certain  facts  is  relied  on  as  an  express 
notice  of  an  act  of  bankruptcy  under  this  section,  the  facts 
^ted  must  be  such  as  necessarily  to  constitute  an  act  of 
^krnptcy  {Evans  v.  Hallum,  L.  R.  6  Q.  B.  713).  But  it  has 
^^  held  under  Section  31  of  the  Act,  which  also  relates  to 
notice  of  an  act  of  bankruptcy,  that  notice  to  be  effectual  need 
^ot  state  the  nature  or  particulars  of  any  act  of  bankruptcy  (Yate 
^  on  Bankruptcy,  Notes  to  Section  31  of  the  Statute, 
^^^(h\  and  cases  there  referred  to).  And  although  in  the 
^^  of  Emns  v.  Hallam,  above  referred  to,  the  judgment  is 
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Pa&t  IL       based  on  the  consideration  that  the  notice  was  not  such  ; 
§  8. 
1 ^  make  it  reasonable  for  the  executioD  creditor  to  hesitai 

enforcing  his  judgment,  it  does  not  appear  that  the  esse 

character  of  a  notice  for  this  purpose  differs  from  the  i 

required  under  Section  31  or  SectioD  94  of  the  Act. 

Notice  to  the  sheriff's  officer  in  possession  is  not  notice  t 
creditor  {Ex  parte  SchuUze,  In  re  Matanli,  L.  R  9  Ch.  4C 

The  onus  is  on  the  execution  creditor,  who  relies  oi 
section  to  prove  that  he  was  without  notice.  {Ex  parte  Sch 
In  re  Matardh,  L.  R.  9  Ch.  409). 

It  seems  clear  that  the  purchaser  who  has  notice  c 
act  of  bankruptcy  before  the  sale  has  no  title  to  the 
against  the  trustee  in  bankruptcy  {Ex  parte  Dwignan, 
Bissell,  L.  R  11  Eq.  604).  The  section  does  not,  ho^ 
provide  for  the  case  of  a  purchaser  not  having  notice  ;  aii 
title  of  such  a  purchaser  in  a  case  where  the  execution  cr< 
has  notice,  will  depend  on  considerations  apart  from  thu 
section.  He  may  probably,  if  the  sale  is  before  adjudicat: 
bankruptcy  or  the  appointment  of  a  trustee  in  liquidati( 
able  to  rely  upon  the  94th  section  of  the  Act,  which  < 
that  nothing  in  the  Act  contained  shall  invalidate  (by  su 
tion  3)  "  any  contract  or  dealing  with  any  bankrupt,  ma 
good  faith  and  for  valuable  consideration,  before  the  date 
order  of  adjudication,  by  a  person  not  having,  at  the  ti 
making  such  contract  or  dealing,  notice  of  any  act  of  banki 
committed  by  the  bankrupt,  and  available  against  hii 
adjudication."  In  former  statutes  the  word  "  transaction 
been  coupled  with  "contract"  and  "dealing,"  and  this  woi 
received  a  liberal  construction  by  decisions  ;  and  it  is  nov 
that  it  is  not  intended  by  the  variance  of  language  of  thii 
section  from  the  former  Acts,  to  narrow  the  protection  ati 
to  strangers  in  regard  to  the  property  of  the  bankrupt  {Ex 
At^iold,  In  re  Wright,  24  W.  R.  977).  I  am  not  aware, 
ever,  of  any  decided  case  in  which  a  purchase  of  goods  fro 
sheriff  has  been  held  to  be  a  transaction  or  dealing  wii 
bankrupt  within  the  meaning  of  this  section,  and  the  pc 
not  often  of  practical  importance.  In  many  cases  the  exe< 
creditor  is  himself  the  purchaser,  and  if  he  were  not,  it 
be  seldom  for  the  interest  of  the  creditor  to  call  in  questic 
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title  of  a  purchaser  at  a  bond  fide  sale^  so  long  as  the  purchase        Part  II. 
Dctoney  is  available  for  their  satisfaction.  ^ V-^ 


By  section  87  of  the  Bankruptcy  Act,  1869,  provision  is  made  Section  87  of 
in  case  of  the  goods  of  a  trader  being  taken  in  execution  in  ^^^g™^*^^ 
respect  of  a  judgment  for  a  sum  exceeding  £oO  (a  circumstance 
which  is  itself  an  act  of  bankruptcy  under  section  6,  sub-section 
5),  and  it  is  enacted  to  this  eflfect : — that  the  sheriflf  shall  retain 
the  proceeds  of  the  sale  in  his  hands  for  fourteen  days,  and  if 
within  that  time  notice  is  served  on  him  of  a  bankruptcy  peti- 
tion being  presented  against  the  trader  (and  adjudication  of 
bankniptcy  ensuing)  he  is  to  hold  the  proceeds,  after  deducting 
expenses,  in  trust  for  the  trustee  in  bankruptcy  ;  otherwise  "  he 
may  deal  with  the  proceeds  of  such  sale  in  the  same  manner  as 
lie  would  have  done  if  no  notice  of  the  presentation  of  a  bank- 
ruptcy petition  had  been  served  on  him."  A  mode  of  evading 
the  efiFect  of  this  section  has  recently  been  put  in  practice,  by 
taking  the  debtor's  goods  under  an  elegit  instead  of  seizing 
them  to  be  sold  under  tt.  fiem  facias,  and  it  was  held  by  the 
Chief  Judge  Bacon  and  by  the  Court  of  Appeal  that  the  evasion 
was  successful  {Ex  parte  Abbot,  In  re  Gourlay,  15  Ch.  D.  447). 

The  effect  of  section  87  on  the  validity  of  a  sale  was  much  Seizure  and  salo 
canvassed  in  the  case  of  Ex  ^mrte  Villars,  In  re  Rogers,  L.  R.  t^o^gh^f^  ^^  ^f 
9  Ch.  432.     Goods  of  a  trader  were  taken  in  execution  for  a  bankruptcy  in 

,  .  .  the  debtor  may 

uebt  exceeding  £50  and  sold  by  the  sherm  by  private  contract,  give  a  good  title 

^ith  consent  of  the  execution  debtor  to  the  execution  creditor  y^iTchaaQT. 

(Yillars),  who  gave  the  sheriff  a  cheque  for  the  amount.     The 

sheriff  kept  the  cheque  for  the  fourteen  days  required  by  the 

statute  and  then  handed  it  back  to  Villars  in  satisfaction  of  his 

debt  and  costs.      Subsequently  a  petition  was  presented   for 

^"judication  in  bankruptcy  against  the  debtor,  alleging  as  the 

*^  of  bankruptcy  on  which    the   petition  was  founded,  the 

seizure  and  sale  of  the  goods  above  mentioned.    The  debtor  was 

accordingly  adjudicated    bankrupt.       The    registrar,    on    the 

application   of   the    trader,   made    an    order    declaring    the 

Mle  void  as  against  the  trustee,  and  ordering  Villars  to  deliver 

^P  the  goods  purchased  by  him  from  the  sheriff. 

This  order  was  appealed  from,  and  it  was  argued  that  the 
seizure  and  sale  being  an  act  of  bankruptcy,  no  title  could  be 
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made  through  it  as  against  the  trustee  in  a  bankruptc 
within  twelve  months ;  and  that  the  95th  section  had 
cation  to  executions  which  are  themselves  acts  of  ba 
No  attempt,  however,  was  made  to  impeach  the  g 
of  the  transaction. 

It  waSy  however,  decided  by  the  Court  that  the  se 
sale  though  au  act  of  bankruptcy  was  not  necessari 
transaction ;  that  the  sale  by  the  sheriff  by  private 
(being-  in  good  faith)  was  valid  ;  that  Yillars  by  the 
acquii'ed  a  good  title  to  the  goods;  and  that  no  n( 
petition  for  adjudication  having  been  given  to  the  shei 
the  fourteen  days  under  the  87th  section,  Yillars,  as 
creditor,  became  entitled  to  the  proceeds  of  the  sale 
standing  the  supervening  bankruptcy. 


Selsare  baforo 
ad  of 
bftiikniptQj. 


I  now  come  to  consider  the  case  where  the  seizure  U 
before  any  act  of  bankruptcy  is  committed. 

It  may  be  observed  that  under  the  Bankruptcy  Ac 
it  was  (by  sec.  184)  provided,  in  effect,  that  where 
bankruptcy  occurred  before  an  execution  had  been  pei 
seizure  and  sale,  the  title  of  the  trustee  should  pre 
this  section  was  not  re-enacted  in  the  Bankruptcy  I 
By  the  12th  section  of  this  last  Act  it  is  enacted  as  f< 


"  12.  When  a  debtor  shall  be  adjudicated  a  ban 
creditor  to  whom  the  bankrupt  is  indebted 
of  any  debt  provable  in  the  bankruptcy  s 
any  remedy  against  the  property  or  pei*s( 
bankrupt  in  respect  of  such  debt  except  i 
directed  by  this  Act.     But  this  section 
affect  the  power  of  any  creditor  holding  t 
upon  the  property  of  the  bankrupt  to  i 
otherwise   deal   with   such   security  in    t 
manner  as  he  would  have  been  entitled 
or  deal  with  the  same  if  this  section  had 
passed." 


Slater  v. 
Pinder, 


The  questions  arising  where  an  act  of  bankruptcy 
subsequently  to  seizure  of  the  goods  under  an  exect 
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notice  of  the  act  of  bankruptcy  was  given  before  completion  of 
the  execution  by  sale,  were  elaborately  considered  in  the  case 
of  Slater  v.  Finder,  L.  E.  6  Ex.  228,  and  7  Ex.  95,  the  facts  of 
which  were  as  follows  :-~0n  the  19th  of  August,  1870,  the 
sheriff  seized  goods  under  a  writ  of  execution.  On  the  20tb  of 
August,  1870,  a  petition  for  adjudication  in  bankruptcy  was  duly 
presented  against  the  debtor,  founded  on  an  act  of  bankruptcy 
committed  that  day.  On  the  22nd  of  August,  1870,  at 
ll'45i.ic.,  the  debtor  was  adjudicated  bankrupt,  and  the  plaintiff 
wag  afterwards  duly  appointed  trustee.  At  12  o'clock  on  the 
ffind  the  sale  commenced  under  the  execution  and  proceeded 
until  2  o'clock,  when  notice  of  the  adjudication  was  given  to  the 
sheriff  and  to  the  execution  creditor,  and  the  sale  was  stopped. 

Two  questions  arose :  1st,  Between  the  trustee  in  bankruptcy 
and  the  execution  creditor  as  to  the  right  to  the  proceeds  of 
goods  already  sold  ;  2ndly,  Whether,  in  case  those  proceeds  were 
not  sufficient  to  satisfy  the  execution,  the  execution  creditor 
was  entitled  to  have  the  residue  levied  out  of  the  goods  which 
it  the  time  of  the  notice  being  given,  remained  unsold  :  in 
other  words,  whether  or  not  the  power  of  sale  in  the  sheriff  was 
detennined  by  the  notice  of  the  intervening  act  of  bankruptcy 
ttd  adjudication. 

Bjthe  unanimous  judgment  of  the  Court  of  Exchequer  (L. 
RBEx.  228),  both  points  were  decided  in  favour  of  the  execu- 
tion creditor,  on  the  ground  that  he  is  a  creditor  holding  security 
within  the  meaning  of  the  12th  section  of  the  Bankruptcy  Act, 
1869 ;  and  the  effect  of  this  judgment  is,  that  where,  under  an 
execution,  goods  are  seized  by  the  sheriff  before  any  act  of 
Jwikniptcy  is  committed,  the  execution  creditor  acquires  an 
^defeasible  right  to  have  his  execution  levied  upon  the  goods  ; 
tod  although  there  is  a  subsequent  act  of  bankruptcy,  and  the 
debtor  is  adjudicated  a  bankinipt  and  all  parties  have  notice  of 
the  adjudication  before  the  sale  takes  place,  the  power  of  the 
Aeriff  to  sell  under  the  execution  subsists  in  full  force  until 
the  amount  levied  under  the  execution  is  satisfied. 

This  decision  was  followed  by  the  Court  of  Chanceiy  in  the 
CMeof  a  liquidation  under  the  Bankruptcy  Act,  1869,  Ex  parte 
Socke,  In  re  Hall  (L.  R.  6  Ch.  795),  and  was  subsequently 
rfSnned  by  the  unanimous  judgment  of  the  Exchequer  Chamber 
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made  through  it  as  against  the  trustee  in  a  bankruptcy  ensuing 
within  twelve  months ;  and  that  the  95th  section  had  no  appli- 
cation to  executions  which  are  themselves  acts  of  bankruptcy. 
No  attempt,  however,  was  made  to  impeach  the  good  faith 
of  the  transaction. 

It  was,  however,  decided  by  the  Court  that  the  seizure  and 
sale  though  au  act  of  bankruptcy  was  not  necessarily  a  void 
transaction ;  that  the  sale  by  the  sheriff  by  private  contract 
(being  in  good  faith)  was  valid  ;  that  Yillars  by  the  purchase 
acquired  a  good  title  to  the  goods ;  and  that  no  notice  of  a 
petition  for  adjudication  having  been  given  to  the  sheriff  within 
the  fourteen  days  under  the  87th  section,  Villars,  as  execution 
creditor,  became  entitled  to  the  proceeds  of  the  sale  notwith- 
standing the  supervening  bankruptcy. 


Seizure  before 
act  of 
bankruptcy. 


I  now  come  to  consider  the  case  where  the  seizure  takes  place 
before  any  act  of  bankruptcy  is  committed. 

It  may  be  observed  that  under  the  Bankruptcy  Act  of  1849 
it  was  (by  sec.  184)  provided,  in  effect,  that  where  an  act  of 
bankruptcy  occurred  before  an  execution  had  been  perfected  by 
seizure  and  sale,  the  title  of  the  trustee  should  prevail ;  but 
this  section  was  not  re-enacted  in  the  Bankruptcy  Act,  1869. 
By  the  12th  section  of  this  last  Act  it  is  enacted  as  follows : — 


c< 


12.  When  a  debtor  shall  be  adjudicated  a  bankrupt,  no 
creditor  to  whom  the  bankrupt  is  indebted  in  respect 
of  any  debt  provable  in  the  bankruptcy  shall  have 
any  remedy  against  the  property  or  person  of  the 
bankrupt  in  respect  of  such  debt  except  in  manner 
directed  by  this  Act.  But  this  section  shall  not 
affect  the  power  of  any  creditor  holding  a  security 
upon  the  property  of  the  bankrupt  to  realize  or 
otherwise  deal  with  such  security  in  the  same 
manner  as  he  would  have  been  entitled  to  realize 
or  deal  with  the  same  if  this  section  had  not  been 
passed.*' 


Slaters. 
Pinder. 


The  questions  arising  where  an  act  of  bankruptcy  occurred 
subsequently  to  seizure  of  the  goods  under  an  execution,  and 
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Dotice  of  the  act  of  bankruptcy  was  given  before  completion  of       ^^*' ^ 

the  execution  by  sale,  were  elaborately  considered  in  the  case  ^ » " 

of  Slater  v.  Tinder,  L.  E.  6  Ex.  228,  and  7  Ex.  95,  the  facts  of 
which  were  as  follows :— On  the  19th  of  August,  1870,  the 
sheriflF  seized  goods  under  a  wi'it  of  execution.  On  the  20th  of 
August,  1870,  a  petition  for  adjudication  in  bankruptcy  was  duly 
presented  against  the  debtor,  founded  on  an  act  of  bankruptcy 
committed  that  day.  On  the  22nd  of  August,  1870,  at 
ir45  jLlL,  the  debtor  was  adjudicated  bankrupt,  and  the  plaintiflF 
was  afterwards  duly  appointed  trustee.  At  12  o'clock  on  the 
22nd  the  sale  commenced  under  the  execution  and  proceeded 
until  2  o'clock,  when  notice  of  the  adjudication  was  given  to  the 
sheriff  and  to  the  execution  creditor,  and  the  sale  was  stopped. 

Two  questions  arose :  1st,  Between  the  trustee  in  bankruptcy 
and  the  execution  creditor  as  to  the  right  to  the  proceeds  of 
goods  already  sold  ;  2ndly,  Whether,  in  case  those  proceeds  were 
not  sufficient  to  satisfy  the  execution,  the  execution  creditor 
was  entitled  to  have  the  residue  levied  out  of  the  goods  which 
at  the  time  of  the  notice  being  given,  remained  unsold  :  in 
other  words,  whether  or  not  the  power  of  sale  in  the  sheriff  was 
determined  by  the  notice  of  the  intervening  act  of  bankruptcy 
anil  adjudication. 

By  the  unanimous  judgment  of  the  Court  of  Exchequer  (L. 
R.  6  Ex.  228),  both  points  were  decided  in  favour  of  the  execu- 
tion creditor,  on  the  ground  that  he  is  a  creditor  holding  security 
within  the  meaning  of  the  12th  section  of  the  Bankruptcy  Act, 
1869  ;  and  the  effect  of  this  judgment  is,  that  where,  under  an 
execution,  goods  are  seized  by  the  sheriff  before  any  act  of 
bankruptcy  is  committed,  the  execution  creditor  acquires  an 
indefeasible  right  to  have  his  execution  levied  upon  the  goods  ; 
and  although  there  is  a  subsequent  act  of  bankruptcy^  and  the 
debtor  is  adjudicated  a  bankiiipt  and  all  parties  have  notice  of 
the  adjudication  before  the  sale  takes  place,  the  power  of  the 
sheriff  to  sell  under  the  execution  subsists  in  full  force  until 
the  amount  levied  under  the  execution  is  satisfied. 

This  decision  was  followed  by  the  Court  of  Chanceiy  in  the 
case  of  a  liquidation  under  the  Bankruptcy  Act,  1869,  Ex  parte 
Roche,  In  re  Hall  (L.  R.  6  Ch.  795),  and  was  subsequently 
affirmed  by  the  unanimous  judgment  of  the  Exchequer  Chamber 
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Part  il       (L.  R  7  Ex.  95).     It  has  also  been  followed  in  Ex  parte  Bailey, 
1 ^  In  re  Jecks  (L.  R  13  Eq.  314),  and  Ex  parte  LoveHng,  In  re 


Peacock  (L.  R  17  Eq.  452). 
No  right  in  There  must  be  actual  seizure  in  order  that  the  creditor  majr 

^crodit^u]^  acquire  a  preferential  security ;  and  the  mere  delivery  of  tha 
seizuro.  yj^it  into  the  hands  of  the  sheriff  before  an  act  of  bankruptcT^ 

is  committed  will  not  do  {Ex  parte  Williams,  In  re  Davies^. 

L.  R  7  Ch.  314 ;  In  re  BaUnmie,  Ex  parte  Jameson,  3  Ch.  D-^ 

488). 

Effect  of  section        ^  must  here  advert  to  the  10th  section  of  the  Judicature  Act;:^ 
Ac^^875*^*^  ■'^^^'  which,  to  an  extent  not  clearly  defined,  applies  the  rules  o; 

bankruptcy  to   the   liquidation  of  insolvent  companies.     Th 
decisions  of  the  judges  as  to  the  extent  to  which  the  rules 
to  be  so  applied  are  conflicting  {Coal  Consumers'  Company^ 
25  W.  R.  300 ;  Re  Albion  Steel  and  Wire  Co.,  L.  R.  7  Ch.  D^ 
547  ;  Printing  and  NximeHcal  Registering  Co.,  8  Ch.  D.  535  ^ 
Re  Stockton  Iron  Furnace  Co.,  10  Ch.  D.  335 ;  In  reRickards  & 
Co.,  11  Ch.  D.  676  ;  Re  West  of  England,  &c..  Bank,  Ex  parte 
Brown,  27  W.  R.  869).    But  by  the  decision  of  the  Court  of 
Appeal  In  re  Witlternsea  Brickwrn^ks  Co.  (C.  A  16  Ch.D.  837)^ 
following   the   decision   of    Mr.    Justice   Fry   in   the   case   of 
Richards  &  Co.,  and  disapproving  the  decision  of  the  Master 
of  the  Rolls  in  Printing,  &c.,  Co.,  the  narrower  view  of  the 
scope  of  the  enactment  has  prevailed.     According  to  this  view 
the  enactment  merely  imports  into  administration  actions  and 
windings  up  of  companies  by  the  Court  the  nile  of  bankruptcy 
that  a  secured  creditor  can  only  receive  a  dividend   on  the 
balance  of  his  debt  after  realising  or  assessing  and  deducting 
the  value  of  his  security.     In  this  view  the  enactment  has  no 
significance   which  comes    within    the    scope   of  the  present 
work. 


PAET  m, 

THE     CONSENT. 


A  CONTRACT  of  Sale  is  bindiDg  from  the  moment  of  consent  of      yaut  III. 

e  parties.  '      " 

Consent,  as  here  imderstood,  is  the  concurrence  of  intention  Consent,  wha 
'of  both  parties  in  the  terms  of  the  same  proposition,  that  in- 
dention being  expressed  by  some  overt  act  on  the  part  of  each. 

In  order  to  give  the  intention  any  legal  significance,  some  How  exprcsse 
^vert  or  outward  act  of  expression  is  necessary,  since  otherwise 
the  intention  would  be  incapable  of  proof. 

The  outward  act  indicating  the  intention  on  the  one  side.  Offer,  what, 
and  inviting  the  concurrence  of  the  other,  is  called  an  offer. 

If  the   concurrence   takes   place    at    a  personal   interview.  Consent  inter 
iphether  in  words  on  both  sides,  or  by  words  on  the  one  side  ^^aUntcr 
and  a  gesture  of  assent  on  the  other,  or  l)y  mutual  assent  given  ^*®^* 
in  either  way  to  the  terms  of  a  written  document,  there  can  be 
no  difficulty  (apai*t  from  any  conflict  of  testimony)  in  proving 
the  concurrence  as  an  actual  fact. 

But  where  the  parties  are  at  a  distance  from  each  other,  and 
correspond  by  letter  or  telegram,  certain  presumptions  are  by 
^he  exigencies  of  mercantile  business  imported  into  the  trans- 
action. 

When  an  oflFer  is  sent  by  letter,  the  person  making  the  oflfer  Offer  by  letter, 
ia  conclusively  presumed  to  make  during  each  instant  of  time  ^^^n.^  *"' 
liis  letter  is  travelling  the  same  identical  oflfer  (Adams  v.  Lind- 
^«/Z,  1  B.  &  Aid.  681),  and  that  presumption  continues  until 
either  a  communication  recalling  the  oflfer  has  reached  the 
X^rson  to  whom  the  oflfer  is  made,  or  until  a  period  of  time 
Vjas  elapsed^  the  length  of  which  is  determined  either  by  the 
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^•^L^  terms  of  the  ofiTer,  or  by  what  is  a  reasonable  time  for  con- 
sideration, having  regard  to  the  circumstances  and  to  the 
usual  course  of  business,  and  no  longer  {Ramisgate,  c&c.,  Co.  v. 
Ooldsmid,  L.  R.  1  Eq.  109 ;  Baily*8  case,  h.  R.  5  Eq.  428,  3  Ch. 
Ap.  592 ;  Stevenson  v.  McLean,  5  Q.  B.  D.  346  ;  Byrne  v.  Van 
Tienhoven,  5  C.  P.  D.  344).  It  need  hardly  be  said  that  a 
definite  refusal  of  an  offer  by  the  party  to  whom  it  is  made 
or  his  authorised  agents  puts  an  end  to  the  offer ;  and  this  is 
equally  the  case  although  the  party  making  the  offer  has  named 
a  period  for  acceptance  which  is  not  expired. 

In  the  case  of  Stevenson  v.  M'Lean  the  plaintiff  sued  the  de- 
fendant for  non-delivery  of  iron  under  these  circumstances  : — 
The  defendant  by  letter  to  the  plaintiff  had  made  an  offer  of 
iron  warrants  at  a  certain  price  "  open  till  Monday."  On  the 
Monday  the  plaintiffs  had  sent  a  telegram,  *^  Please  wire 
whether  you  would  accept "  some  slightly  different  terms.  The 
defendant  did  not  reply  to  this  but  sold  the  iron  to  a  third 
party.  Subsequently,  but  before  notice  of  this  sale  reached  the 
plaintiff,  he  telegraphed  (at  1*34  on  the  same  Monday)  accepting 
the  defendant's  offer.  The  case  comin<j  on  further  considera- 
tion  before  Mr.  Justice  Lush,  he  constnied  the  communication 
sent  by  the  plaintiffs  not  as  a  counter  offer  implying  a  refusal 
of  the  defendant's  offer,  in  which  case  there  would  have  been 
an  end  of  the  matter  {Hyde  v.  ^Yrench,  3  Beav.  334),  but  as  an 
inquiry  whether  the  defendants  would  modify  their  offer. 
Consequently,  no  notice  of  recall  of  the  offer  having  reached 
the  plaintiff  when  he  accepted  the  offer,  the  offer  and  accept- 
ance constituted  a  binding  contract ;  and  the  defendant  was 
liable  for  the  non-delivery. 

I  apprehend  that,  assuming  the  warrants  in  question  to  liave 
represented  certain  specific  iron,  there  is  nothing  in  this  de- 
cision to  throw  doubt  upon  the  property  in  the  iron  having 
passed  to  the  third  party  under  the  bargain  and  sale  to  him 
made  before  the  acceptance  of  the  pending  offer.  This  would  be 
in  accordance  with  the  cases  relating  to  sale  of  land  where  it 
is  held  that  the  first  completed  contract  passes  the  property 
in  equity  {Potter  v.  Sanders,  6  Ha.  1  ;  Dickinson  v.  Dodds,  2 
Ch.  D.  463). 
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The  commimication  recalling  an  offer  need  not  be  in  any  Part  III. 
way  formal.  It  is  enough  for  this  purpose,  if  the  fact  that  the 
offer  is  at  an  end  has  in  any  way  come  to  the  knowledge  of  the 
other,  as  for  instance,  by  his  being  informed  that  the  offerer  has 
sold  the  property  to  some  one  else  {Dickinson  v.  Dodds,  2  Ch. 
D.  463). 

The  acceptance  of  the  offer  during  the  period  when  it  is  Acceptance  of 
expressed  or  presumed  to  continue  as  above  mentioned,  ^^ff®""- 
and  no  notice  of  withdrawal  having  arrived,  concludes  the 
contract,  and  the  appropriate  overt  act  is,  generally  speaking, 
the  irrevocable  dispatch  of  a  communication  to  the  paily 
making  the  offer  of  the  acceptance.  This  may  be  done  either 
byadopting  a  channel  specially  pointed  out  by  the  party  making 
the  ofiFer ;  or,  if  no  such  channel  is  expressly  indicated,  by  the 
post  If  merely  sent  by  the  person  accepting  through  or  to  his  By  post, 
own  agent,  the  communication  is  not  deemed  irrevocable  until 
delivered,  and  in  the  meanwhile  the  acceptance  is  presumed 
to  be  still  in  jieriy  and  there  remains  to  each  party  locus 
fmitenticB  (Hebba'  case,  L.  R.  4  Eq.  9).  Still  less  will  a 
merely  private  act  of  the  person  to  whom  the  offer  is  made 
constitute  acceptance,  such  as  putting  a  letter  into  a  drawer 
(per  Blackburn,  J.,  in  Brogden  v.  Metr.  Ry,  Co.,  2  App.  Ca. 
692), or  a  company  entering  an  allotment  of  shares  on  their  own 
liooks without  sending  a  letter  giving  notice  of  it  {Wards  case, 
L  R.  10  Eq.  659  ;  Gunn's  case,  L.  R.  3  Ch.  40),  or  sending  a 
notice  to  a  wrong  and  unauthorised  address  {Robinson's  case, 
L  R.  4  Ch.  330). 

Where  there  is  an  acceptance  by  post,  it  is  conclusively 
settled  by  authority  that  the  acceptance  is  complete,  and  the 
Iwgain  struck,  at  the  moment  of  posting  the  letter  {Dunlop  v. 
^W'^,  1  H.  L.  C.  381  ;  Harris's  case,  L.  R.  7  Ch.  587),  and 
this  is  not  affected  by  an  accidental  delay  in  delivery. 


miscames. 


But  ^hat  if  the  letter  of  acceptance,  through  no  fault  of  what  if  letter 
^^her  party,  entirely  miscarries  ?     There  were  two  decisions, 
one  by  Lord  Romilly  {Reidpath's  case,  L.  R.  11  Eq.  86),  and 
oiie  by  the  Court  of  Exchequer  {British  American  TelegtxLph 
Co.  V.  Ccndsofti^  L.  R.  6  Ex.  108),  which  decided  that  the  contract 
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Pakt  iil  ^  did  not  in  such  a  case  become  binding  on  the  offerer.  The 
cases  here  cited  arose  out  of  the  contract  to  take  shares  in  a 
company;  in  regard  to  which  it  has  been  held  that,  in  the 
ordinary  course  of  business,  the  application  for  shares  is  an  offer 
which  is  accepted  by  a  letter  of  allotment  sent  by  the  company 
(PeUafa  case,  Ll  R  2  Ch.  627 ;  Gunn's  case,  L.  R  3  Ch.  323  ; 
Sahlgreen  a/nd  Carrol's  case,  L.  R.  3  Ch.  323).^  Now,  by  the 
decisions  of  Lord  Bomilly  and  of  the  Court  of  Exchequer  above 
referred  to,  it  was  held  that  if  the  letter  of  allotment,  without 
'  fault  of  either  party,  miscarried  in  the  post,  the  allotment  was 
not  binding  on  the  applicant.  This  doctrine  was  questioned  by 
Sir  G.  Mellish  in  Harris's  case  (L.  R.  7  Ch.  587,  595),  and  also 
by  V.-C.  Malins  in  a  well-considered  judgment  of  his  in  WalVs 
case  (L.  R  15  Eq.  18,  25) ;  and  was  ultimately  expressly  over- 
ruled by  the  dedsion  of  the  Court  of  Appeal  in  Household  Fire 
Insurance  Co,  v.  Grant  (4  Ex.  D.  216) ;  in  accordance  with 
what  no  doubt  was  the  ratio  decidendi  of  Dunlop  v.  Higgins 
(1  H.  L.  C.  381).  So  that  it  is  now  unquestionable  that  the 
posting  of  a  letter  in  the  ordinary  course  of  business,  accepting 
an  offer  contained  in  a  letter,  is  an  act  conclusively  effectiug  a 
binding  contract 

an  an  accept-  Another  question  which  may  afford  matter  for  speculation  is 

ace  when  ^j^j^      AVhcn  a  letter  of  acceptance  is  put  in  the  post,  is  it 

Mteii  be  re-  ,  ,  '  *  ' 

Jledbyan  absolutelv  irrevocable,  in  this  sense,  that  a  letter  or  telef::rani 

^^  s;ent  afterwards,  and  arriving  at  the  same  time  or  sooner,  cannot 

recall  it  ?  On  principle,  I  should  say  that  the  acceptance  can- 
not be  so  recalled.  The  letter  of  acceptance,  as  soon  as  postotl. 
K^comes  the  property  of  the  addressee.  The  subsequent  letter 
or  telegi*am  can  only  say  that  the  sender  ha.s  changed  his  mind. 
It  mav  amount  to  an  offer  to  rescind  the  contract,  but  I  see  no 
reason  or  principle  on  which  it  can  by  its  own  force  rescind  the 

contract 

There  is  a  Scotch  case,  Countess  of  Dunn  v.  Alcvaiuhr,  9  S. 
&  D.  100,  which  bears  upon  this  last  point.  Lady  D.  writes  to 
Ladv  A.  about  a  servant,  and  receives  in  reply  a  letter  from 

*  The  subject  of  consent  in  Tcpard      subsequent  fart  of  this  work  r.*r: 
to  the  contract  to  take  shares  in  a      is.,  yfi*X 
company,  is  treated  in  detail  in  a 
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Lady  A.  conveying  an  offer  from  a  servant  (X.)  to  enter  Lady 

D.*8  service  on  certain  terms.     Lady  D.  writes  back  to  Lady  A. 

accepting  the  terms.    Lady  A.  forwards  this  letter,  with  a  com- 

miinication  of  her  own,  to   X.,   and   immediately  afterwards 

receives  another  letter  from  Lady  D.  recalling  her  acceptance. 

Lady  A  sends  an  express  to  the  post  with  this  last  letter,  and 

both  letters  go  by  the  same  post  and  reach  X.  together.     It 

seems,  however,  that  the  first  letter  had  been  actually  posted 

first.   The  majority  of  judges  in  the  Court  of  Session  held  that 

Lady  D.  was  not  bound.    They  treated  Lady  A,  as  Lady  D.'s 

agent  in  the  matter,  and  held  fin  effect)  that  X.,  having  received 

notice  of  recall  of  the  agent's  authority  at  the  same  time  as 

receiving  from  the  agent  notice  of  the  acceptance  of  her  offer, 

conld  not  hold  Lady  D.  bound.     This  decision  was  long  before 

the  decision  of  Dxinlop  v.  Higgins,  and  the  judges  hardly  seem 

to  have  considered  the  importance  (on  their  assumption  of  Lady 

A.  having  been  Lady  D.*s  agent)  of  the  posting  of  the  first 

letter  by  Lady  A.     I   am  inclined  to  think  that  the  logical 

consequence  of  holding  Lady  A.  to  be  Lady  D.'s  agent,  combined 

vith  the  law  as  settled  by  Durdop  v.  HigginSj  would  be  that  a 

bargain  was  struck  when  the  acceptance  was  posted  by  Lady  A. 

The  note  of  the  Sheriff-Substitute  on  the  case,  though  taken 

little  account  of  by  the  superior  Court,  seems  to  me  very  good 

reasoning.     He  decided,  *'  That  from  the  manner  of  acceptance 

w  expressed  by  Mr.  Bell,  in  treating  of  the  contract  of  sale, 

there  is  between  the  parties,  in  idem  placitum  concuraus  et 

conventio,  which  constitutes  the  contract ;  that  as,  in  the  present 

instance,  the  contract  was  completed  by  the  transmission  (by 

I^y  L)  of  the  fii'st  letter,  the  engagement  between  the  parties 

^^  rendered  indissoluble  without  the  consent  of  both,  and  that 

it  was  consequently  beyond  the  power  of  the  noble  defendant  at 

any  time,  however  short  the  interval,  to  retract  the  acceptance 

w resile  from  the  engagement."^ 


Part  III. 


*  It  seems  that  the  French  Court 
^Caaattion  have  held  that  when 
tJ^  wceptance  and  the  revocation 
^  it  arrive  together,  there  is  no 
watiact  Pollock  on  Contracts, 
P- U,  and  case  cited  in  note  there. 
^®  caie    is    not    very    closely 


reasoned,  nor  does  the  Court  ap- 
pear to  have  adverted  to  what  wo 
should  consider  tho  crucial  point, 
namely,  whose  agetit  is  tho  post? 
On  this  point,  indeed,  tho  rules  of 
tho  French  post-office  afford  room 
for  a  distinction,  for  a  letter  may, 
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Put  hi. 

Letter  purport- 
ing to  accept, 
bat  introducing 
new  term. 


It  need  bardly  be  said  that  if  a  letter  purporting  to  accept  an 
offer  introdaces  a  new  term  as  part,  of  the  proposed  contract, 
there  is  no  completed  contract,  nor  any  acceptance,  but  merely 
a  new  offer  on  the  other  side  {Routledge  v.  Gixint,  1  Moo.  &  P. 
717 ;  Cope  v.  Albinson,  8  Exch.  155 ;  Jordan  v.  Xorion,  4  M. 
&  W.  161 ;  FMumaey.  Bindley,  11  C.  B.  N.  S.  869 ;  AddinelVs 
caae,  L.  R  1  Eq.  225 ;  Jackson  v.  Turquand,  L.  R.  4  H.  L.  305  ; 
Pentdow^a  case,  L.  R  4  (Th.  178).  But  the  case  is  different  if 
the  person  accepting  merely  accompanies  his  acceptance  by  a 
collateral  reqaisition  {Peek's  case,  L.  R.  4  Ch.  532 ;  Harrises 
case,  Lu  R  7  Ch.  587). 


Where  parties 
inteufl  to  execute 
a  formal 
contract. 


The  distinction  last  mentioned  is  important  in  a  class  of  cases 
where  a  correspondence  relating  to  proposed  terms  of  agreement 
contains  a  proposal  for  a  formal  contract  to  embody  the  terms. 
If  two  persons  by  correspondence  agree  upon  terms  for  sale  and 
parchase  (or  upon  the  terms  of  any  other  contract)  the  agree- 
ment is  none  the  less  binding  if  it  appears  from  the  correspond- 
ence that  it  was  contemplated  by  the  parties,  as  a  matter  colla- 
teral to  their  agreement,  that  a  formal  contract  should  be  drawn 
up  and  signed  embodying  the  terms.  As  where  the  plaintiff's 
agent  accepted  a  tender  by  letter,  adding,  "the  contract  will  be 
prepared  by,  «Scc."  {Leiris  v.  Brass,  3  Q.  B.  D.  G67)  ;  and  where 
an  agent  wrote,  "  we  are  instructed  to  accept  your  offer  of  £800 
for  these  premises,  and  have  asked  ilr.  Jenkins*  solicitor  to 
prepare  contract "  {Bonneuell  v.  Jenkiyis,  8  Ch.  D.  70) ;  and 
where  parties  agieed  by  correspondence  to  terms  embodied  in 
printed  conditions  of  sale  including  a  condition  that  "  each 
purchaser  will  be  required  to  sign  a  contract  embodying  the 
foregoing  conditions,  &c."  {RossUer  v.  MUhn\  H.  L.  3  App.  Cas. 
1124).  Still  less  is  the  contract  incomplete,  merely  because, 
after  coming  to  terms,  an  abortive  attempt  is  made  to  embody 
the  tenns  in  a  formal  instrument  {Heywoiih  v.  K nighty  17 
C.  B.  N.  S.  298). 


until  dispatched  from  the  office,  be 
recalled  by  the  sender  on  comply- 
ing ^rith  certain  regulations,  and 
this  distinction  has  been  given 
effect  to  by  the  Lords  Justices  in 
the  case  of  Ex  iHirtf   Ci'ie,    in   re 


Devize,  L.  B.  9  Ch.  27,  whpre  I^rd 
Justice  Mellish  threw  out  the  view 
that  this  rule  made  the  post-office 
the  agent  of  the  sender  until  the 
letter  left  the  town. 
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But  if  it  appears  that  the  drawing  up  and  signing  a  formal  Part  IIL  ^ 
contract  was  contemplated  as  a  condition  precedent  of  the  final 
arrangement  which  was  to  bind  the  parties,  the  case  is  different. 
An  advertisement  for  tenders  concluded  as  follows  : — "P.S.  All 
contractors  will  have  to  sign  a  written  contract  after  acceptance 
of  tender."  A  tender  was  made  and  accepted,  and  subsequently 
withdiawQ.  It  was  held  that  the  person  tendering,  not  having 
signed  a  contract  after  acceptance,  was  not  bound  {Kingston- 
(m-Hvlly.  Fetch,  10  Ex.  610).  The  Court  drew  the  inference 
that  the '' contract "  was  intended  to  settle  important  details 
ihich  were  not  contained  in  the  advertisement.  And  where  an 
offer  to  take  a  lease  was  accepted  "  subject  to  the  preparation 
and  approval  of  a  formal  contract/'  it  was  held  that  no  contract 
had  been  made  (Winn  v.  Bull,  L.  R.  7  Ch.  D.  29 ;  Honeyman 
y.  Marryat,  26  L.  J.  Ch.  619). 

An  offer  purporting  to  bind  the  offerer  to  keep  the  offer  open.  Engagement  to 
<^  to  give  the  option  of  acceptance,  for  a  certain  period,  does  not  ig^not  biding** 
^  any  way  prevent  the  offerer  from  recalling  the  offer  sooner  if 
*o  minded.     The  promise  not  to  recall  the  offer,  being  without 
consideration,  is  not  binding  either  in  law  or  equity  upon  the 
P^^n  making  such  promise  {Cooke  v.   Oxley,  3  T.  R.  653 ; 
''^^^uUedge  v.  Grant,  4  Bing.  653  ;  Dickinson  v.  Dodds,  Court 
^f  Appeal,  2  Ch.  D.  463).     In  deciding  the  case  of  Stevenson 
^'  J^*Lean  (5  Q.  B.  D.  346)  above  mentioned,  the  judges  were 
*^^eful  to  show  that  they  in  no  way  intended  to  infringe  upon 
^his   rule.     The  only    possible    effect,   therefore,   of   a    state- 
Bient  that  the  offer  is  open  until  a  particular  date,  is  that  if 
^^t  accepted  on  that  date  it  will  be  at  an  end  without  further 
notice  of  withdrawal. 

A  bid  At  an  auction  is  a  mere  offer;  the  auctioneer  is,  until  Bid  at  an 
a  bargain  is  struck,  the  agent  of  the  vendor  alone  ;  and  the 
vendor's  acceptance  of  the  offer  is  signified  by  knocking  down 
^be  bammer.     Until  then  either  party  may  retract  {Payne  v. 
Caw,  3  T.  R  148 ;  Warlow  v.  Harrison,  28  L.  J.  Q.  B.  18). 
It  follows  from  the  preceding  paragraph  that  a  statement  in 
tte  conditions  of  sale  by  auction,  that  no  bidding  is  to  be  re- 
tracted, is  utterly  nugatory  in  regard  to  a  stranger  bidding  at 
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the  auction.  This  is  admitted  by  Lord  St.  Leonards  (Vendors 
and  Purchasers,  Ch.  1,  s.  2,  par.  2),  who  appears  to  have  in- 
vented the  condition.  It  is  at  most  a  stipulation  to  which  the 
bidder  by  his  bid  assents^  and  thereby  in  effect  promises  not  to 
retract  his  bidding.  But  there  is  clearly  no  consideration  fur 
this  promise.  The  case  is  different  if  the  person  bidding  has 
been  party  to  an  antecedent  contract  embodying  the  conditions 
of  sale  ;  as  would  be  the  case  where  he  is  a  consenting  party  to 
a  family  arrangement  whereby  (under  the  order  of  the  Court 
or  otherwise)  the  sale  takes  place  {Freer  v.  Rlmner,  14  Sim. 
391). 


Identity  of 
meaning  a 
necessary 
element. 
Mere  Tariance 
of  language 
immaterial  if 
same  terms  are 
meant. 


The  identity  of  the  proposition  intended  by  both  parties  is 
necessarily  an  element  in  the  consent.  Where  there  is  a 
variance  of  language  in  the  expressions  used  on  either  side,  the 
question  is  whether  the  variance  is  material ;  or  in  other  words 
whether,  notwithstanding  the  variance  of  language,  the  terms 
intended  are  identical.  Thus  where  bought  and  sold  notes  were 
the  only  evidence  of  intention  on  either  side,  and  the  subject 
was,  by  a  mistake  of  the  broker  who  delivered  bought  and 
sold  notes  of  the  goods,  described  on  the  one  side  as  "  Peters- 
burgh  "  hemp,  and  on  the  other  as  "  Riga  "  hemp,  a  superior 
article ;  there  was  no  contract  {Thornton  v.  Kern2:>ster,  o  Taunt. 
78G).  So  where  a  letter  offering  "  good  barley  "  on  certain 
terms  was  answered  by  a  letter  saying, — *'  AVe  accept,  expect- 
ing you  will  give  us  tine  barley,'*  and  a  letter  in  reply  pointo*! 
out  that  the  first  letter  contained  no  such  expression  as  **  fine  '* 
barley,  and  declined  to  ship  any : — evidence  being  given  that 
"  good  "  and  "  fine  "  barley  were  terms  well  known  in  the  trade 
as  distinct,  it  was  held  that  there  was  no  contract  (Hutchiiton 
V.  Boivker,  5  M.  &  W.  535).  But  where  the  documents  diftV r 
in  language,  but  are  not  plainly  contradictory,  evklence  of 
mercantile  usage  is  admissible  to  show  that  the  variance  is 
immaterial  {Bold  v.  Rayner,  1  M.  &  W.  34-2;.  The  authorities 
relating  more  particularly  to  variance  in  bought  and  sold  notes, 
will  be  further  considered  in  Part  VIII.,  j^^t. 


Mistake. 


Where,  through  a  Ijond  fide  mistake  of  fact,  one   party  is 
assenting  to  a  totally  different  projKJsition  from  the  other  (pro- 
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vided  he  has  not  done  so  in  such  terms  or  under  such  ^  Part  HI.  ^ 
circumstances  as  to  warrant  the  other  in  relying  upon  his 
having  meant  the  same  thing),  there  is  no  contract  (Lind- 
say  V.  CuTidy}  2  Q.  B.  D.  96 ;  Cundy  v.  Lindsay,  3  App.  Ca. 
459  ;  see  also  Raffles  v.  Wickelhaus,  2  H.  &  C.  906  ;  PhiUips 
V.  Bistolli,  2  B.  &  C.  511 ;  Boulton  v.  Jones,  2  H.  & 
N.  564).  And  even  where  there  is  literally  a  concurrence  in 
an  identical  proposition,  there  may  be  a  failure  of  true  consent, 
if,  through  mutual  mistake,  there  is  an  essential  misappre- 
hension of  the  situation.  As,  for  instance,  if  a  supposed  re- 
versioner were  to  agree  with  the  assignee  in  bankruptcy  of  a 
supposed  tenant  for  life  for  the  sale  of  the  timber  on  the  estate, 
and  it  turns  out  that  at  the  date  of  the  agreement  the  supposed 
tenant  for  life  is  dead  (Cochrane  v.  Willis,  L.  R.  1  Ch.  58 ;  see 
also  cases  of  Gompertz  v.  Bartlett,  2  E.  &  B.  849 ;  Young  v. 
Cole,  3  Bing.  N.  C.  724,  Part  V.,  section  3,  post;  ETwrnei*' 
son*s  case,  L.  R.  1  Ch.  433,  Part  VIIL,  post).  And  generally 
if  A.  contracts  with  B.  for  the  purchase  of  property  or  an  in- 
terest in  property  supposed  to  belong  to  B.,  but  which  really 
belongs  to  A  ;  the  contract  will  not  be  enforced,  and  even  after 
execution  of  such  a  contract  the  parties  will,  if  possible,  be 
restored  to  the  original  position  {BeauchxiTnp  v.  Winn,  L.  R. 
6  H.  L.  Ap.  223 ;  Cooper  v.  Pkihhs,  L.  R.  2  H.  L,  Ap.  149 ; 
Jones  V.  Clifford,  24  W.  R.  979). 

Consent  is  essentially  an  act  of  the  mind  by  a  free  agent.  Force  or  fear. 
The  seeming  consent,  which  arises  from  overmastering  force  of 
-fear,  and  the  consequent  acts  pui'porting  to  express  that  consent, 
are  by  the  legal  or  equitable  rules  of  all  civilised  nations,  utterly 
and  ah  initio  void.  In  the  Roman  Law  it  was  enacted  by  the 
edict  of  the  Praetor,  "  Quod  mettis  causa  gestum  erit,  ratum 
non  liaheho  '*  (Dig.  L.  1),  and  the  same  principle  has  always 
applied  both  at  law  and  in  equity  in  England.  The  only 
difference,  in  different  systems  of  law,  relates  to  the  species  of 
circumstances  under  which  it  is  presumed  that  the  motive  of 
fear  has  been  dominant  in  regard  to  the  act  in  question.  I 
shall  content  myself  with  quoting  the  case  of  Bayley  v. 
Williums,  4  Giff.  638,  showing  the  way  in  which  this  subject 

*  Commented  on  pp.  144-145,  in/ra. 
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Part  m.  ^  has  been  viewed  in  an  English  Court  of  Equity.  The  Vice- 
Chancellor  there  said,  "  If  the  fair  result  of  the  evidence  shows 
that  the  agreements  were  executed  under  influence  felt  by  the 
plaintiff,  and  exercised  by  the  defendants ;  if  the  fear  of  the 
criminal  prosecution  against  the  plaintiff's  son^  or  if  the  result  of 
the  discovery  of  a  criminal  act,  for  which  the  plaintiff  was  not 
liable,  was  used  by  the  defendants  against  the  plaintiff  to 
operate  upon  his  fears,  so  as  to  induce  him  to  give  a  security 
which  would  relieve  his  son  from  a  criminal  prosecution,  accord- 
ing to  the  law  of  this  Court  a  security  obtained  under  such 
circumstances  cannot  stand. 

**  The  inequality  in  the  position  of  the  parties,  the  one  exact- 
ing a  security  which  the  other  is  desirous  to  give  in  order  to 
save  his  son  from  exposure,  disgrace,  and  ruin,  taints  the  se- 
curity obtained  under  the  influence  of  such  fear.  If  the  main 
and  influencing  purpose  was  the  relief  of  the  son  from  the  con- 
sequences of  his  crime,  if  this  was  the  main  consideration 
operating  on  the  father's  mind,  and  was  the  origin  and  real 
cause  of  the  transaction,  the  intervention  of  other  circumstances 
or  other  collateral  advantages  to  the  father,  will  not  be  enough 
to  justify  the  Court  in  upholding  such  a  security." 

Fraud.  In  the  above  remarks  it  will  be  seen  that  the  ratio  decidendi 

is  that  there  was  no  real  consent  of  a  free  agent,  but  only  that 

seeming  consent  of  a  mind  overmastered  by  fear.     This  is  quite 

different  from  the  ratio  decidendi  in  cases  of  fraud,  where  there 

is   true   consent   obtained    by  means    of    a    deception.      The 

questions  which  arise  out  of  fraud  will  be  considered  at  length 

in  a  later  part  of  this  work. 

Where  the  effect        I  must,  howevcr,  here  advert  to  a  class  of  cases  arising  out  of 

th\^*oda*^"      fraud,  and  resulting   in  a  seeming  contract;   but  where   tlie 

obtained  with-      deception  was  such  as  to  prevent  any  real  concurrence  of  in- 

out  consent.  .  . 

tention,  and  it  has  been  accordingly  held  that  there  was  no 
contract  at  all.  Cases  of  this  kind  are  Hard  man  v.  Booth,  1 
H.  &  C.  803,  and  Lindsay  v.  Cundy,  1  Q.  B.  D.  348 ;  2  Q.  B. 
D.  9G,  reported  suh.  nom.  Cundy  v.  Lindaay,  3  App.  Ca.  409. 
In  the  latter  case  the  question  of  intention  was  one  of  some 
nicety,  and  requires  a  full  statement  of  the  facts  to  be  appre- 
ciated.    The  case  was  this  : — 
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A.  certain  person  of  the  name  of  Blenkarn,  dating  from  37,  ^  Part  III. 
Wood  Street,  Cheapside,  wrote  to  L.,  a  manufacturer  in  Ireland, 
proposiog  a  purchase  of  goods,  and  fraudulently  signing  his  letters 
with  a  signature  having  the  appearance  of  "  Blenkiron  &  Co." 
L,  supposing,  as  Blenkarn  intended  he  should,  that  the  letters 
came  from  a  highly  respectable  firm  of  the  name  of  Blenkiron 
A  Co.,  who  carried  on  business  at  123,  Wood  Street,  supplied 
the  goods,  invoiced  and  directed  to  "  Messrs.  Blenkiron  &  Co., 
37,  Wood  Street,  Cheapside,"  and  the  goods  so  supplied  were 
fraudulently  taken  in  by  Blenkarn  who  occupied  a  room  which 
he  called  a  warehouse  looking  into  Wood  Street,  but  entered 
by  a  door  round  the  comer  in  Little  Love  Lane.  The  fraud 
having  been  discovered,  Blenkarn  was  criminally  prosecuted 
and  sentenced ;  and  L.  then  brought  his  action  to  recover  his 
goods  in  the  hands  of  a  person  who  had  bond  fide  bought  them 
from  Blenkarn.  The  Court  of  Appeal  reversing  the  judgment 
of  the  Queen's  Bench  Division  decided  in  favour  of  the  manu- 
facturer; and  this  decision  was  affirmed  by  the  House  of  Lords. 
It  was  held  that  there  was  nothing  in  the  circumstances  which 
would  have  divested  L.  of  the  property  unless  there  was  a 
contract  of  sale  with  Blenkani ;  and  that  there  was  no  contract 
hecause  L.  never  intended  to  sell  to  Blenkarn,  of  whom  he  had 
no  knowledge,  nor  to  any  person  except  the  well-known  firm  of 
Blenkiron  &  Co.  It  was  not  therefore  a  case  of  consent  in- 
duced by  fraud,  but  a  case  where  the  ccnisensus  of  mind 
which  coidd  lead  to  any  agreement  or  any  contract  whatever 
was  entirely  absent. 

This  is  a  convenient  place  to  note  the  principle,  applying  to  Illegality. 
<5oiitracts  generally,  that  consent  cannot  receive  legal  effect  so 
^  to  confer  an  active  title  upon  one  of  the  persons  concerned, 
if  the  proposition  consented  to  by  him  is  either  directly  pro- 
hibited by  authority,  or  involves  conduct  subversive  of  good 
^tdis  or  public  policy.  The  principle  is  In  pari  delicto  potior 
^  conditio  defendentia  {In  re  Maplehacic,  Ex  parte  Caldecott, 
*Ch.D.150). 

The  contract  is  equally  bad  whether  the  illegality  be  in  the 
promise  or  the  consideration.  And  although  one  of  several 
promises  made  upon  the  same  consideration  may  be  given 
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effect  to  although  others  are  illegal  (provided  that  the  lawful 
promise  is  separable  from  and  not  dependent  on  the  unlawful 
one,  see  Bourke  v.  Blake,  7  Ir.  C.  L.  R.  348) ;  yet  if  any  part  of 
the  consideration*  for  a  promise  is  illegal,  the  promise  is  wholly 
void  of  legal  effect  {FeaUierstone  v.  Hutchinson,  Cro.  Eliz.  199; 
Waite  V.  Jones,  1  Bing.  N.  C.  662 ;  Shachdl  v.  Rozier,  2  Bing. 
N.  C.  646 ;  Scott  v.  Oilmore,  3  Taunt.  226 ;  Harrington  v. 
Graving  Dock  Co.,  3  Q.  B.  D.  649  ;  Hoiijden  v.  Haigh,  11  A.  & 
R  1033 ;  Hopkins  v.  Prescott,  4  C.  B.  578).  In  sales  the  con- 
tract is  twofold,  and  that  which  is  the  consideration  on  one 
side  is  commonly  the  thing  promised  on  the  other.  The  only 
question  is  whether  the  illegal  stipulation  is  of  the  essence  of 
the  contract  (see  Bourke  v.  Blake,  sup^^a). 


Where  subject 
matter  of  Bsde 
illegal. 


In  r^ard  to  sales,  if  the  thing  sold  is  in  itself  contrary  to  good 
morals,  as  an  obscene  book  or  print,  the  sale  is  clearly  void  (Poplett 
V.  Stockdale,  Ry.  &  Moo.  337 ;  Fores  v.  Johns,  4  Esp.  97). 


Sale  for  an 
illegal  purpose. 


Smuggling 
contracts. 


A  sale  is  also  void  if  the  goods  are  sold  to  be  used  for  an 
illegal  or  immoral  purpose  of  which  the  vendor  has  notice 
{Langton  v.  Hughes,  1  M.  &  S.  593  ;  Cannan  v.  Bryce,  3  B.  & 
Aid.  179 ;  Pearce  v.  Brooks,  L.  R.  1  Ex.  212;  Taylor  v.  Chester, 
L.  R.  4  Q.  B.  309).  There  is  an  exception  to  this  in  the  case 
of  a  sale  made  and  executed  abroad  of  goods  intended  to  be 
smuggled  into  this  country,  the  reason  being  (apparently)  that 
we  could  not  afford  reciprocity  in  the  admission  tliat  such  sales 
are  illegal  {Holman  v.  Johiison,  1  Cowp.  348).  But  if  it  is 
part  of  the  bargain  that  the  seller  is  to  pack  the  goods  in  a 
manner  convenient  for  smuggling,  or  there  is  otherwise  any 
arrangement  that  he  is  to  assist  or  participate  in  the  profits  of  the 
smuggling  venture,  the  whole  transaction  is  deemed  illegal  {Blgys 
v.2iau're7zc^,  3T.R.454;  C/ugrasv.  Pe«^aZK?2a,  4  T.  R.  46G;  Way- 
mall  V.  Reed,  5  T.  R.  599 ;  Pellecat  v.  Angell,  2  C.  M.  &  R.  31 1). 


Sale  of  a  public 
ciiice  or  its 
emoluments. 


The  sale  of  a  public  office,  where  the  nomination  to,  or  in- 
fluence in  obtaining  the  office,  is  in  private  hands,  has  been 
held,  by  a  long  series  of  cases  (both  at  common  law  and  under 
the  statutes  5  &  6  Ed.  VI.  c.  16,  and  49  Geo.  III.  c.  12G)  to  be 
illegal ;   and  the  same   is  the   case  with   any  agreement   for 
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transfer  or  partition  of  the  fees  or  emolumeDts  of  the  office ;  Gar-  ^^^PartIII^ 
/ortl  V.  Fearon,  1  H.  Bl.  237  (Customs) ;  Parsons  v.  Tltompson, 
1 H.  Bl.  322  (Dockyards) ;  Hanington  v.  Du  Chastel,  1  Bro.  C. 
C.  124  (King's  Household) ;  Methold  v.   Welbank,  2  Yes.  Sen. 
238  (Gaoler)  ;  Law  v.  Law,  3  P.  WilUams,  391  (Excise) ;  Hop- 
Ktw  V.  Prescotty  4  C.  B.  578  (collector  of  taxes,  &c.).    These 
cascB  were  decided  on  the  ground  of  the  public  nature  of  the 
duties  to  be  performed,  and  in  some  cases  also  on  the  ground 
of  the  secrecy  of  the  agreement,  and  the  deception  towards 
the  person  who  makes  or  sanctions  the  appointment  on  a 
recommendation  which   he  assumes  to   be   disinterested.     In 
Aston  V.  Owinnell  (3  Y.  &  J.  136)  an  agieemeut  for  assign- 
ment of  a  salary  by  a  person  whom  the  Court  considered  a 
mere  clerk  holding  office  at  the  pleasure  of  his  superior,  and 
that  superior  sanctioning  the  agreement,  was  held  good.     The 
same  was  held  as  to  a  private  secretary  in  the  case  of  Harnson 
V.  Kloprogge,  2  Bro.  &  B.  678. 

In  the  days  of  the  monopoly  of  the  East  India  trade,  the  Command  of  an 

,  .  East  Indiaman. 

command  of  an  East  Indiaman  was  a  lucrative  and  responsible 
post,  obtained  by  the  sanction  of  the  East  India  Company 
to  the  recommendation  of  the  private  owners.  In  the  cases  of 
BMford  V.  Preston,  8  T.  R  89,  and  Card  v.  Hope,  2  B.  &  C. 
661,  it  was  decided  that  sfich  a  recommendation  could  not  be 
Dttde  the  subject  of  traffic,  and  in  the  latter  case  there  was  a 
strong  eipression  of  an  opinion  that  the  same  principle  would 
«pply  to  an  appointment  to  the  command  of  a  ship  by  private 
owners,  it  being  a  matter  of  public  policy  that  such  appoint- 
laents  should  be  governed  by  the  principle  detur  dignioi4. 

h  the  following  cases  transactions  have  been  held  illegal  Cases  nnder  the 
^nder  the  statutes  above  referred  to  (5  &  6  Ed.  VI.  c.  16,  and  Ed.  VI.  c  16, 
«  Geo.  III.  c.  126)— &V  A.  Inglis'  case  (coferer  of  King's  f^^^;  "^• 
*^oii8e),  Co.  Litt.  234  A,,  where  the  appointment  was  held  void, 
*^d  the  office  vacant ;  Dr.   Trevm^'s  case,  Cro.  Jac.  269  (Chan- 
cellor and    other   officers  of  Ecclesiastical   Courts,   see    also 
^^iioXham  v.  Trevor,  21  Brownl.  11) ;  Woodward  v.  Foxe  (regis- 
ti*r  to  archdeaconry),  3  Lev.  289;   Hnggins  v.  Bainhndge 
(^en  of  the    Fleet),  Willes,  241 ;  Browning  v.  Half  or  d 
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Pabt  m.  ^  (under  sheriflf),  Free.  19;  Williamson  v.  Barnsley  (stewaid 
of  Court  Leet),  1  Brownl.  71 ;  Rez  v.  Charretier,  13  Q.  B. 
447,  where  a  person  having  the  non^ination  to  a  cadetship  in 
the  Hon.  East  India  Company's  service,  and  receiving  money 
for  giving  it,  was  held  liable  to  an  indictment ;  Oraeme  v. 
Wroiighton,  11  Ex.  146,  where  the  resignation  of  a  majority  in 
the  H.E.I.C.S.  for  a  pecuniary  consideration  was  held  illegal, 
and  a  security  for  payment  of  the  money  void. 

On  the  other  hand,  certain  offices  of  profit  which  were  saleabk 
by  custom,  and  to  which  probably  no  responsible  duties  were 
attached,  have  been  held  not  within  the  scope  of  the  statntei^ 
or  of  the  principle  of  common  law,  GodbolcCs  case,  4  Leon.  33.;; 
Ex  parte  Butler,  1  Atk.  210. 

Under  the  statutes,  the  distinction  has  been  made  that  the 
holder  of  an  office  may  appoint  a  deputy,  reserving  to  himsd^ 
a  certain  sum  out  of  the  salary,  or  a  certain  proportion  out  oC 
the  fees ;  but  may  not  reserve  to  himself  the  whole  profits,  noc" 
stipulate  for  a  certain  sum  where  the  profits  are  uncertain. 
(Godolphin  v.  Tudor,  2  Salk.  467 ;  6  Mod.  234 ;  Willes,  675  n.^- 
affirmed  in  Pari.,  1  Bro.  P.  C.  135 ;  CuUiford  v.  2>e  CardonsH^ 
2  Salk.  466 ;  Greville  v.  Atkins,  9  B.  &  C.  462 ;  Layngy.  Pain^^ 
Willes,  571). 

Assignment  of  The  following  decisions  show  that  any  assignment  of  th^ 

pay.baif-pay.etc.  ^^^^^^^^^  ^^  p^y  ^f  ^^  ^^^  j^  t^e  public  service  (not  bein^ 

a  pension  for  past  services  merely),  is  contrary  to  law : — PaJ/nynT 
V.  Bate,  2  Br.  &  B.  673 ;  Wells  v.  Foster,  8  M.  &  W.  149  5 
Fhxlierty  v.  Odium,  3  T.  R  681 ;  Lidderdale  v.  Montrose^  4  T* 
R.  248 ;  Barmick  v.  Reade,  1  a  Bl.  627. 

Anungement  hy  In  Corporation  of  Liverpool  v.  Wright,  28  L.  J.  CIu  868,  ao 
com^ting*'*  °'  arrangement  between  the  Corporation  and  the  Clerk  of  the 
stotutory  fees.      Peace  (an  officer  appointed  by  the  Corporation  but  holding  office 

during  good  behaviour  and  paid  by  fees  fixed  by  statute),  with 
the  object  of  commuting  the  fees  for  a  fixed  salary,  the  diflfor- 
ence  to  be  received  or  borne  by  the  borough  fund,  was  decided 
to  be  illegal  and  void,  on  the  grounds : — 1st.  That  no  bai^gain 
could  be  made  as  to  an  office  of  trust  of  this  description ;  2ndly, 
That  the  law  presumes,  with  reference  to  an  office  of  trust,  that 
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the  bolder  requires  the  payment  which  the  law  has  assigned  to  ^   Pabt  III.  ^ 
him,  for  the  purpose  of  upholding  the  dignity  and  performing 
the  daties  of  the  office. 

A  relaxation  of  the  strict  rules  as  to  bargains  relating  to  Partnersbip  by 
such  offices  has  (apparently)  been  allowed  in  the  case  of  a  bond  country  appoint- 
jide  partnership  between  8olicito7^8  in  regard   to  the  public  ^^^  "^^^  ^ 
appointments  held  by  one  of  them.     In  the  case  of  Sten^y  v. 
Clifton^  9  C.  B.  110,  a  solicitor  (A.),  who  held  several  public 
appointments  and  other  offices,  entered  into  partnership  with 
another  solicitor  (B.),  by  a  deed  which  provided  that  the  emolu- 
ments of  the   offices  then  held  by  A.,  or  which  during  the 
subsistence  of  the  partnership  should  be  held  either  by  A.  or  B., 
bhould  be  partnership  property ;  and  also  in  case  of  A.'s  death 
before  the  time  assigned  for  the  duration  of  the  partnership, 
and  in  certain  events,  the  profits  of  the  partnership  should  be 
di?isible  between  B.  and  the  executors  of  A.     It  was  held,  on  a 
case  stated  by  the  Court  of  Chancer)^  for  the  opinion  of  the 
Court  of  Common  Law,  that  the  partnership  deed  and  the 
particular  clause  of  it  last  mentioned  were  good.      Owing  to 
the  form  in  which  the  case  came  before  the  Court,  no  reasons 
for  the  decision  are  given,  and  the  decision  may  have  been 
given  on  the  ground  that  the  deed  of  partnership  must  be 
wn«trued  as  dealing  only  with  those  offices  which  could  legally 
I*  dealt  with.    But  more  probably  it  was  on  the  broader  ground 
^t  the  transaction  was  not  within  the  mischief  intended  to  be 
Provided  against  by  the  nile  as  to  traffic  in  public  offices. 

The  question  raised  by  the  last  clause  of  the  partnership  was 

*  different  one,  namely,  whether  the  profits  of  a  8olicitoi*'8 
business  could  be  shared  by  unqualified  persons  notwithstand- 
ing the  Act  22  Geo.  11.  c.  46,  s.  11.^     It  was  in  effect  decided 
that  any  bond  fide  arrangement  by  a  solicitor  or  his  repre- 
sentatives to  realise  the  goodwill  of  his  business  is  not  within 
the  mischief  of  the  statute.    See  also  Candler  v.  Candler^  6 
Madd.  141 ;  Jacob.  225  ;  Bunn  v.  Guy,  4  East,  190. 

The  decision  of  Lord  Eldon  in  Candler  v.  Candler,  1  Jac. 

*  Hub  enactment  ia  formally  See,  as  to  its  application,  tho  cases 
repealed,  bat  aubetanti^lly  re-  of  Tench  y.  Bobeiis,  6  Madd.  145; 
nwcted  by  6  ft  7  Vict  c  73,  s.  32.      In  re  Jackson,  1  B.  &  C.  270. 
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229,  231,  shows  tbat  this  conclusion  was  not  arrived  at  without 
consideration  of  possible  mischief  of  another  kind.    "  I  should 
state/'  he  says,  "  that   this  statute,  if  the  construction  be  such 
as  is  contended  for,  h^  been  violated  over  and  over  again,  and 
by  the  best  men  in  the  profession.    It  has  happened  to  me  to 
know,  that  it  is  no  uncommon  thing  for  gentlemen  leaving  the 
profession  to  stipalate  for  an  annuity  payable  out  of  the  future 
profits.     I  have  thought  that,  consistently  with  the  policy  of 
the  law,  agreements  could  not  be  made  by  which  they  contract 
to  recommend  those  who  succeed  them.    I  doubted  whether 
professional  men  could  be  recommended,  not  for  skill  and  know- 
ledge in  their  profession,  but  for  a  sum  of  money  paid  and 
advanced.    I  know  that  this  would  rip  up  many  transactions, 
and  I  was  happy  that  the  Court  of  King  s  Bench  {Bunii  v. 
Guy,  4  East.  190)  was  of  a  different  opinion,  though  I  never 
could  entirely  reconcile  myself  to  their  doctrine."    These  dicta 
suggest  that  the  bond  fide  sale  of  a  goodwill  of  a  business  is  a 
transaction,  which,  for  reasons  of  general  expediency,  outweigh- 
ing the  mischief  of  possible  abuse,  has  been  treated  with  peculiar 
indulgence  by  the  Courts.     And  the  same  indulgence  would 
probably  be  extended   to  all  bond  fide  agency  arrangements. 
But  they  are  weighty  to  show  that  such  indulcrenco  may  not 
be  extended  to  an  an-augement  whereby  a  solicitor  who  for  any 
reason  may  be  unable  to  undertake  the  business  of  a  particular 
client,  should  make  a  profit  by  recommending  him  to  another. 


Alien  enemy.  A  sale  to  an  alien  enemy  is illegal (5?'a?k7o72  wXeshitt.GT,  R.  23). 


Restraint  of 
trade. 


A  contract  in  restraint  of  trade  generally, \s  bad  as  being  deemed 
contrar)'  to  general  utility.  But  this  does  not  extend  to  agree- 
ments for  a  partial  restraint,  such  as  are  made  in  the  sale  of  the 
goodwill  of  a  business  ;  and  it  is  established  that  a  person  may 
legally  contract  so  as  to  restrain  himself  from  carrying  on  a  par- 
ticular trade  within  certain  limits,  or  eyen  without  limit,  pro- 
vided the  restriction  is  reasonable  haying  regard  to  the  subject- 
matter  of  the  contract  (Mitcltelw  Reynolds,  1  P.  AVms.  ISl,  and 
cases  under  this  leading  case  in  the  first  volume  of  Smith's 
Leading  Cases ;  Leather  Cloth  Co,  v.  Lorsont,  L.  R  9  Eq.  345  ; 
Collins  V.  Locke,  4  Ap.  Ca.  674;  Roueillon  v.  Rousillou,  14 
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a.  D.  351 ;  MidcOeton  v.  Brown,  47  L.  J.  Ch.  411 ;  38  L.  T.   .  ^art  m.  ^ 

334). 

Another  source  of  illegality  in  a  bargain,  is  where  the  purpose  Maintenance  and 
of  it  is  the  mamtenance  of  a  suit  by  one  who  has  no  interest 
in  the  subject-matter. 

MaintenaTice  (in  this  sense)  is  where  a  man  (having  no  in- 
terest) maintains  a  suit  or  quarrel  to  the  disturbance  or 
hindrance  of  a  right 

If  he  who  maintains  another  is  to  have  by  agreement  part  of 
the  laud  or  debt^  &c.,  in  a  suit,  it  is  called  Champerty :  which 
is  said  to  be  the  most  odious  species  of  maintenance. 

Maintenance  (including  cliampertij)  has  been  prohibited  by 
•everal  statutes  which  are  confirmed  by  32  H.  VIII.  c.  9. 

The  old  law  on  the  subject  will  be  found  laid  down  in 
Comyn's  digest  under  the  head  "  Maintenance,"  and  a  key  to 
the  cases  will  be  furnished  by  the  more  recent  cases  of  Hutley 
y.Hutley,  L.  R.  8  Q.  B.  112 ;  Eobson  v.  Dodds,  L.  R.  5  Eq, 
301 ;  Anderson  v.  Radcli^e,  E.  B.  &  E.  806. 

The  essence  of  the  illegality,  to  render  such  a  bargain  void 
i«  that  (1)  there  is  the  purpose  of  maintaining  a  suit  by  a  person 
having  no  interest ;  and  (2)  the  bargain  contemplates  a  division 
of  the  proceeds.  It  is  not  champertous,  nor  is  it  unlawful  for  an 
attorney  to  take  (pendente  lite)  an  assignment  of  the  subject- 
Diatter  of  the  suit  by  way  of  security  for  his  costs  (Anderson  v. 
S^iffe,  supra),  though  an  out  and  out  purchase  by  the  at- 
torney of  the  subject-matter  would  be  illegal  (Simpson  v. 
jCami,  7  K  &  B.  34). 

An  agreement  that  the  property  of  A.  is  to  become  upon  his  Contrary  to 

bankruptcy  the  property  of  somebody  else  is  void  as  being  a  ruptcy  Law. 

violation  of  the  policy  of  the  bankruptcy  laws ;  this  being  in 

effect  a  stipulation  that  the  property  of  the  bankrupt  which  is 

by  law   divisible  amongst  his  creditors  shall  be  distributed 

in  some  other  way  (Ex  paHe  Mackay,  L.  R  8  Ch.  G43 ;  Ex 

parte  Williams,  In  re  Tliompson,  7  Ch.  D.  138 ;  Ex  parte  Jay, 

In  re  Harrison,  14  Ch.  D.  92  ;  Ex  parte  Jackson,  In  re  Bowe^, 

14  Ch.  D.  725).    These  cases  have  to  be  distinguished  from 

cases  where  there  is  a  fcorui  fide  charge  or  lien  over  the  pro- 
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Part  HI. 


perty  operative  independently  of  bankruptcy,  as  in  the  case  In 
re  Stockton  Iivn  Furnace  Co,,  10  Ch.  D.  335. 

In  Taylor  v.  Bowers,  1  Q.  B.  D.  291,  where  the  fraudulent  pur- 
pose bad  not  been  carried  out,  the  owner  was  held  entitled  to 
repudiate  the  purpose,  and  reclaim  the  goods. 


IllegA]itj  by 
Etatnte. 


PresnniptioDS  in 
regard  to  implied 
pruhibition. 


Antborities. 


Illegality  by  statute  may  arise  from  an  express  or  from  an 
implied  prohibition.  Where  the  contract  is  expressly  prohibited 
it  is  idle  to  consider  the  reason  or  ultimate  purpose  of  the  legis- 
lature in  enacting  the  prohibition.  As  an  instance  of  a  contract 
directly  prohibited  I  may  cite  Lightfoot  v.  Tenant  (1  B.  &  P. 
551),  a  case  of  goods  sold  for  shipment  contrary  to  the  statute, 
7  (3ea  L  c  22,  protecting  the  East  India  trade.  Other  direct 
prohibitions  are  the  Act  34  &  35  Vict,  a  101,  s.  7,  prohibiting 
sales  of  untested  chain  cables,  and  untested  anchors  above  a 
certain  weight ;  and  the  Act  30  Vict,  a  29  (commonly  callc<l 
Leeman's  Act),  making  void,  unless  the  shares  are  numbered, 
contracts  for  sale  of  shares  in  Joint  Stock  Banking  Companies. 
See  NeUon  Mitchell  v.  City  o/Glasgcw  Bank,  4  App.  Ca.  624. 

In  regard  to  implied  prohibitions,  certain  presumptions  have 
been  established  by  authority.  It  has  been  laid  down  that 
where  a  penalty  is  imposed  once  for  all  upon  a  certain  course  of 
dealing,  and  the  only  object  of  the  enactment  is  security  or 
convenience  in  the  collection  of  the  revenue,  there  is  no  infer- 
ence of  an  intention  to  prohibit  any  particular  contract  which 
may  be  made  in  the  course  of  such  dealing :  but  if  the  penalty 
is  imposed  for  the  direct  benefit  of  the  general  public  (e.[f,  fur 
the  prevention  of  fraud,  etc.),  or  if  it  is  imposed  in  the  way  of 
a  recurring  penalty  on  each  dealing  (which  amounts  to  an 
express  prohibition  of  the  dealing)  the  contract  is  void. 

The  authorities  are  the  following: — Johnson  v.  Hiuhon,  11 
East,  ISO:  Broirn  v.  Duncan,  10  B.  &  C.  93;  Smith  v.  J/.n  - 
hood,  14  il.  &  W.  452  (cases  under  the  Excise  Licenci  s 
Act)  '.—Cope  v.  Rowlands,  2  M.  &  W.  149  (under  6  Ann.  c.  lO. 
where  the  penalty,  on  a  broker  selling  stock  without  a  licence, 
was  imposed  for  each  offence,  and  besides  the  Court  held  that 
one  object  of  the  statute  was  the  security  of  the  general  public) : — 
Fei^uson  v.  Xorman,  5  Bing.  N.  C.  76  (a  case  under  the  Pawn- 
broker's Act,  decided  on  a  similar  principle)  : — Little  y,  Poolc,  9 
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B.  &  C.  192 ;  CundeU  v.  Dawson,  4  C.  B.  376  (cases  of  sales  of  .    Part  in. 

coal  without  delivering  a  ticket  as  required  by  the  Coal  Acts, 

the  object  of  which  was  held  to  be  to  prevent  fraud  in  the 

delivery  of  coals) : — Bensley  v.  Bignold,  5  B.  &  Aid.  335  (where 

a  printer,  omitting  to  put  his  name  on  books  printed,  had 

viokted  the  statute  39  Geo.  III.  c.  79,  s.  27,  which  imposes  a 

penalty  for  every  copy  published) ;  Forster  v.  Taylor,  5  B.  & 

Ad  887  (sale  of  butter  in  firkins  not  branded  in  accordance  with 

36  Geo.  III.  a  88) ;  Law  v.  Hodson,  11  East,  300  (bricks  under 

statutable  size  contrary  to  17  Geo.  III.  c.  42) ;  Helps  v.  Glenister, 

8  B.  4  C.  653  (sale  of  live  pheasants,  contraiy  to  58  Geo.  III.  c. 
75;  see  also  Loome  v.  Baily,  30  L.  J.  M.  C.  31  (under  1  &  2 
Will  IV.  c.  32) ;  Ritchie  v.  Smith,  6  C.  B.  462  (Licensing  Laws, 

9  Geo.  IV.  c.  61) ;  Scott  v.  Gilmore,  3  Taunt.  226  (Tippling 
Acta) ;  Tyson  v.  Thovias,  1  McL.  &  Y.  119,  and  Jo7ies  v.  Giles, 

10  Ex.  119  and  11  Ex.  393  (Weights  and   Measures  Acts); 

f^ambers  v.  MancJtester  &  Milford  Railway  Co,,  5  B.  &  S. 

^  (Lloyd's  bonds,  see  also  In  re  Cork  &  Yougliall  Railway 

Ci>.,  L  R.   4   Ch.  Ap.   748);  Benjamin  on   Sales,   2nd   ed., 

pp.  427—433. 

In  the  Scotch  Courts  the  principle  has  been  long  established  Wagcrs. 

(without  the  aid  of  any  statute)  that  no  action  will  lie  on  a 

^^ger,  either  to  obtain  nioney  won  or  to  recover  money  lost 

^*^ich  has  been  actually  paid.     This  is  on  the  principle  "  that 

^-Ourts  were  instituted  to  enforce  the  rights  of  parties  arising 

™^in  serious  transactions  and  can  pay  no  regard  to  sponsiones 

^^^icTcer    (Bell's  Comm.,  Shaw's  ed.,  p.  28.)     This,  however, 

appears  not  to  have    been  the  case  by  the  common   law   of 

England,  the  decisions  having  recognized  a  wager  as  a  lawful 

contract,  provided  it  did  not  involve  an  impertinent  inquiry  or 

violate  any  rule  of  morality,  or  any  recognized   principle   of 

public  policy.    In  Da  Costa  v.   Jones,   2   Cowp.  729,  Lord 

Mansfield  expressed  his  regret  that  it  was  too  late  to  say  that  a 

wager  could  not  be  a  good  contract.     And  the  same  sentiment 

was  expressed  by  Ashurst,  J.,  in  Atherfold  v.  Beard,  2  T.  R. 

615.     In  the  same  case,  however,  as  well  as  in  the  subsequent 

case  of  Good  v.  Elliot,  3  T.  R  697,  Buller,  J.,  expressed  his 

belief  that  it  was  not  too  late,  and  suggested  that  the  judgment 
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^  Paet  til  ^   of  the  House  of  Lords  in  the  Scotch  case  of  Bruce  v.  Boss,  14 

Apxil,  1788,  affinning  the  decision  of  the  Scotch  Court  in  con- 
formity vith  the  civil  law,  and  the  practice  of  other  countries 
adopting  the  civil  law,  might  be  considered  as  overruling  the 
dedsicms  of  inferior  Courts  in  England  The  subject  is  now  in 
England  regulated  bjr  statute,  8  &  9  Vict.  c.  109,  s.  18,  which 
enacts  that  "  all  contracts  or  agreements,  whether  by  parole  or 
in  writing;  by  way  of  gaming  or  wageriug,  shall  be  null  and 
void :  and  that  no  suit  shall  be  brought  or  maintained  in  any 
Court  of  Law  or  Equity  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands  of  any  persons  to  abide 
the  ev^it  on  which  any  wager  shall  have  been  made :  provided 
always,  that  this  enactment  shall  not  be  deemed  to  apply  to  any 
subscription  or  contribution,  or  agreement  to  subscribe  or  con- 
tribute for  or  toward  any  plate,  prize,  or  sum  of  money  to  be 
awarded  to  the  winner  or  winners  of  any  lawful  game,  sport, 
pastime^  or  exercise."  It  has  been  decided  that  a  contract  for 
sale  and  purchase  of  shares  where  neither  party  intends  to 
deliver  and  accept  the  shares,  but  only  to  pay  differences,  is  a 
mere  wager  and  void  within  this  section  {Grrizewood  v.  Blane, 
11  C.  B.  526),  and  so  in  auy  case  where  the  contract  is  merely 
colourable  and  what  is  really  intended  is  a  wager  {Rourke  v. 
ShoH,  5  E.  &  B.  904).  But  the  contract  between  a  broker  on 
the  London  Stock  Exchange  and  the  client  who  employs  him  to 
speculate  is  different  For  although  it  was  expected  and 
intended  by  both  that  the  transactions  should  result  merely  in 
the  payment  of  differences:  yet  the  result  being  that  the 
broker  was  involved  in  real  contracts  on  which,  according  to  the 
rules  of  the  Stock  Exchange,  he  was  personally  liable  :  he  was 
held  entitled  to  recover  from  the  client  in  an  action  for  in- 
demnity, and  for  his  commission  {Tltacker  v.  Ilanh/,  4  Q.  B.  D. 
685).  The  statute  does  not  make  the  wager  illegal,  and,  there- 
fore, a  partner  or  employer  of  an  agent  in  betting  transactions 
can  recover  his  share  of  winnings  from  the  other  {Johnson  v. 
Lawley,  12  C.  B.  461;  Buston  y.Buston,  1  Ex.  D.  13) :  and  one 
who  has  paid  money  at  the  request  of  another,  for  the  settle- 
ment of  losses  on  wagering  transactions,  is  entitled  to  repayment, 
the  request  forming  a  good  consideration  (Knight  v.  Cambus,  15 
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C.  B.  562 ;  Knight  v.  Fitch,  15  C.  B.  566  ;  Jessop  v.  Lutwijclie,    .  Part  hi.  ^ 
11  Ex.  614).     And  after  some  variance  of  opinion  in  the  Courts 

of  First  Instance,  it  is  now  settled  law  that  a  deposit  of  stakes  by 
one  of  the  parties  to  a  match  may  be  recovered  back  on  demand 
from  the  stakeholder  as  upon  a  void  contract  {HampcUii  v. 
FiM,  1  Q.  B.  D.  189 ;  I>iggh  v.  Higgs,  2  Ex.  D.  422,  and 
Trimlle  v.  HiU,  5  App.  Ca.  342  ;  Batson  v.  Neivman,  1  C.  P. 

D.  573).  These  cases  overrule  Batty  v.  Marriott,  5  C.  B. 
818. 

In  England  the  law  against  Sunday  trading  rests  on  the  Sunday  trading 
statute  29  Car.  II.  c.  7,  which  enacts  (sect.  1)  that  "  no  trades- 
man, artificer,  workman,  labourer,  or  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labour,  business,  or  work  of 
their  ordinary  callings,  upon  the  Lord's  day,  or  any  part  thereof 
(works  of  necessity  and  charity  only  excepted) ;  and  that  every 
person  being  of  the  age  of  fourteen  years  or  upwards,  offend- 
ing in  the  premises,  shall  for  every  such  oifence  forfeit  the  sum 
of  five  shillings ;  and  that  no  person  or  persons  whatsoever,  shall 
poblickly  cry,  shew  forth  or  expose  to  sale,  any  wares,  mer- 
chandizes, fruit,  herbs,  goods  or  chattels  whatsoever,  upon  the 
lord's  day,  or  any  part  thereof,  upon  pain  that  cvciy  person  so 
offending  shall  forfeit  the  same  goods  so  cried  or  shewed  forth 
or  exposed  to  sale." 

The  reported  decisions  under  the  statute  are  not  numerous: — 
Ini)mry  v.  Defontaine  (1808),  1  Taunt.  131,  a  sale  of  a  horse 
ou  Sunday  by  private  bargain  by  a  person  whose  calling  was 
said  to  be  that  of  a  horse  auctioneer,  was  held  not  contrary  to 
the  statute.  Doubts  have  been  thrown  on  this  decision  in  the 
subsequent  cases  of  Fennell  v.  Ridler  and  Smith  v.  Spai^ow 
cited  below.  In  the  latter  case  it  was  suggested  by  Park,  J., 
that  the  sale,  if  not  within  the  "  ordinary  calling,"  might  have 
been  void  within  the  statute  as  "  worldly  labour."  There  can 
oe  no  doubt,  however,  on  the  general  tenor  of  the  decisions, 
that  the  words  in  the  statute  "  of  their  ordinary  calling  *'  must 
**  1^  in  connection  with  all  the  previous  expressions, "  worldly 
«bour,  business  or  work,"  and  this  is  assumed  in  the  judgment 
in  the  leading  case  of  Fennell  v.  Ridler.  The  real  absurdity  of 
Drury  v,  Defontaine  consists  in  the  classing  of  the  business  of 
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Pabt  ni.  ^    harae  auctioneer  as  a  calling  distinct  from  that  of  a  person  s0^^' 
ing  horses  by  private  contract. 

The  case  of  Fenndl  v.  Ridler  (1826),  5  B.  &  Cr.  406,  w^ 
also  a  case  of  horse  dealing.     The  judgment  of  the  Cour<"'^ 
delivered  by  Bailey,  J.,  corrected  a  doubt  expressed  by  him  \t^ 
Bloxome  v.   WUliama  whether  the  "  business  "  referred  to  it^ 
the  statute  must?  not  be  something  of  the  nature  of  manual 
labour,  and  established  the  principle  that  the  statute  must  be 
liberally  construed  according  to   its   spirit,  and  as  including 
every  species  of  labour,  business,  or  work,  whether  public  or 
private,  in  the  ordinary  calling  of  the  doer  of  it. 

Bloxome  v.  Williams  (1 824),  3  B.  &  Cr.  406,  was  an  action 
on  a  wan-anty  on  the  sale  of  a  horse:  and  the  grounds  of 
decisions  were  1st,  that,  although  there  was  a  verbal  bai^in 
on  the  Sunday  there  was  nothing  to  make  it  binding  under  the 
Statute  of  Frauds  until  the  following  Tuesday  when  the  horse 
was  delivered,  and  the  contract  was  therefore  not  completed  on 
the  Sunday  so  as  to  come  within  the  statute  ;  and  2ndly,  that 
the  defendant  (the  vendor)  was  not  known  by  the  buyer  to  be 
a  horsedealer,  and  was  therefore  not  entitled  to  set  up  the 
wrong  which  was  solely  his,  against  the  "  innocent "  bargainer. 

If  goods  are  delivered  under  a  contract  of  sale  made  on 
Sunday,  as  in  the  case  of  any  other  illegal  sale,  the  contract  is 
executed  and  the  property  passed ;  and  on  the  maxim  in  pari 
delicto  potior  est  conditio  possidentis,  the  vendor  can  recover 
neither  the  goods  nor  the  price.  It  seems  also  the  better 
opinion  (though  contrary  to  the  decision  in  Williams  v.  Part?, 
6  Bing.  653),  that  a  subsequent  promise  to  pay  for  the  goods  so 
delivered  is  without  any  consideration  so  as  to  gi*ound  any  legal 
obligation  (per  Parke,  B.,  in  Simpson  v.  KichoUs,  3  M.  &  W. 
244,  as  corrected  by  subsequent  report,  5  M.  &  W.  702 ;  the 
same  in  Scarf e  v.  Morgan,  4  M.  &  W.  270,  281.). 

The  case  of  Scarf e  v.  Morgan,  4  M.  &  W.  270,  was  that  of  a 
mare  sent  to  be  covered  on  Sunday,  and  the  question  arose  out 
of  a  claim  of  lien  made  by  the  defendant  for  the  price  of  that 
and  other  similar  services.  It  was  held  that  (whether  the  trans- 
action was  lawfully  entered  into  or  not,  and  assuming  that 
the  legal  eflfect  of  such  a  contract,  if  lawfully  made,  was  to  give 
a  lien)  the  contract  being  executed  the  special  property  passed 
and  the  lien  attached 


PART  IV. 

THE    STATUTORY    EEQUISITES.— THE    17th    SECTION 
OP    THE    STATUTE    OF    FRAUDS. 


Thia  section  is  as  follows : — "  And  be  it  further  enacted       Part  IV. 

BY  THE  authority    AFORESAID,  THAT    FROM    AND   AFTER  THE     V-^ — 


SATD  FOUR-AND-TWENTIETH  DAY  OF  JUNE  (1677),  NO  CONTRACT 

fOR  THE  SALE  OF  ANY  GOODS,  WARES,  AND  MERCHANDIZES,  FOR 

THR  PRICE  OF  TEN  POUNDS  STERLING  OR  UPWARDS,  SHALL   BE 

-AJ-I-OWED  TO  BE  GOOD  EXCEPT  THE  BUYER  SHALL  ACCEPT  PART 

^^    THE  GOODS  SO   SOLD,  AND    ACTUALLY    RECEIVE    THE  SAME, 

^H  fJiVE  SOMETHING  IN   EARNEST  TO  BIND  THE  BARGAIN,  OR  IN 

^^^T  OF  PAYMENT,  OR  THAT  SOME    NOTE   OR  MEMORANDUM  IN 

^^^XTINO  OF  THE  SAID  BARGAIN  BE  MADE  AND   SIGNED  BY  THE 

^-A*nES    TO    BE    CHARGED    BY  SUCH    A    CONTRACT,  OR    THEIR 

^O^KTS  THEREUNTO  LAWFULLY  AUTHORISED." 

In  this  part  of  the  work  I  shall  consider  first,  to  what  con- 
^"^^^cts  the  statute  applies ;  and  secondly ^  the  requirements  of 
^^«  statute,  namely,  (A.)  acceptance  and  actual  receipt,  (a.) 
^^mest,  (c.)  the  note  or  memorandum  in  writing. 

^KTION   I. — ^TO   WHAT   CONTRACTS    DOES  THE  STATUTE  APPLY. 

Goods,  Wares,  and  Merchandizes. — The  words  "goods,  Whataw 
irares,  and  merchandizes,"  within  this  enactment,  apply  to  all  and^mMch^^ 
goods  *  as  above  defined  (p.  3),  i.e.,  to  every  species  of  tangible  <l"«-" 
chattel  not  being  a  ship.     With  regard  to  ships  it  has  been  the 
custom  in  England  from  a  very  early  period  to  deal  with  the 
property  by  written  documents  (Bell's  Commentaries,  ed.  Shaw, 

*  Blackburn  on  Snlo,  pp.  3,  (?. 
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371),  and  this  probably  has  made  it  unnecessaij  to  oonuder 
whether  or  not  they  come  within  the  Statute  of  Frauds.  There 
seems,  however,  no  doubt  that  an  executory  contract  for  boiUi- 
ing  a  ship,  is  under  this  statute  and  Lord  Tenterden's  Ad, 
to  be  presently  cited,  a  sale  of  goods,  &c.,  within  these 
enactments. 

Jies  inearporale$       The  words  *'  goods,  wares,  and  merchandizes,"  do  not  oom- 
^^^'  prise  any  species  of  intangible  property  (res  ificorporales),  mdk 

as  shares  in  a  railway  company*  {Diincuft  v.  Alhreckt,  12  Sim. 
189 ;  Tempest  v.  Kilner,  3  C.  B.  249  ;  Bowlby  v.  Bell,  3  C.  B. 
284 ;  16  L.  J.  C.  P.  18)  ;  in  a  banking  joint  stock  company 
(Humble  v.  Mitchell,  11  A.  &  E.  205) ;  in  a  mining  company 
(Wataoii  V.  Spratley,  10  Ex.  222;  24  L.  J.  Ex.  53);  Spiuush 
bonds  to  bearer  {Heseltine  v.  Siggera,  1  Ex.  869 ;  18  L.  J.  166) ; 
scrip  (Knight  v.  Barber,  16  M.  &  W.  70); — these  being  all  mere 
choses  in  action  legal  or  equitable. 

EmbiementB,  Whether  or  not  these  words  "goods,  wares,  and  merdiaa* 

tenants'  fixtures,       ,  ,  /        *• 

qu«re  ?  dize  "  Comprise  emhleTnents,  or  tenants^  fixtures  (so  far  as  re* 

lates  to  the  tenant's  right  to  seize  and  take  them  away),  is  a 
question  involved  in  some  difiSculties. 

To  clear  the  points  from  confusion  I  must  revert  to  the  dis- 
tinction (see  p.  %awpra)  between  an  executory  and  an  executed 
contract.  An  agreement  to  transfer  the  property  in  something 
that  is  attached  to  the  soil  at  the  time  of  agreement,  but  is  to 
be  severed  from  the  soil  and  become  goods  before  the  property 
is  transfen'ed,  is  an  executory  contract  for  the  sale  of  goods. 
Such  a  contract,  if  not  within  the  original  Statute  of  Frauds,  is 
clearly  within  the  statute  as  extended  by  Lord  Tenterden's 
Act,  to  be  presently  mentioned  (p.  162,  infra).  Under  such  i^ 
contract  it  is  unimportant  for  the  purposes  of  the  statute,  to 
consider  whether  the  thing  while  remaining  attached  to  the 
soil  comes  under  the  word  "goods"  or  not.  But  when  the 
agreement  is  that  the  property  is  to  be  transferred  before  the 
thing  is  severed,  there  is  a  question  whether  there  is  a  contract 

^  It  is  also  decided  that  shares  section  of  the  statute.  {Duncu^ 
m  a  railway  company  are  not  an  v.  AlbrecJit,  supra;  Bradley  v,  HM»' 
interest  in  laud  within    the    4th      worth,  3  M.  &  W.  422). 
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for  the  sale  of  "goods'*  within  the  statute.    There  is  also  a       ^^I'J^' 
question  whether  the  contract  is  one  for  the  sale  of  an  interest    ^ r 


in  land  within  the  4th  section  of  the  statute.  And  although 
the  answer  in  the  negative  to  this  last  question  does  not 
necessarily  involve  an  affirmative  answer  to  the  other,  it  may 
be  Qseful  to  refer  to  the  decisions  upon  both  points. 

Eeverting  to  the  distinction  which  has  been  made  between 
natural  and  industrial  fruits  (see  p.  15  supra),  it  is  clear  on 
the  authorities  that  a  conti'act  for  the  sale  of  the  growing 
Tiaiural  produce,  such  as  the  fruit  of  a  pear-tree  (Rodwell  v. 
PhiUipa}  9  M.  &  W.  502),  or  of  the  growing  underwood  in  a 
plantation  {Scorell  v.  Boxall,  1  Y.  &  Jerv.  396),  to  be  after- 
wards gathered  or  cut  by  the  purchaser,  is  a  contract  for  the 
sale  of  an  interest  in  land  and  not  of  goods  (see  also  Carrington 
V.  Boots,  2  M,  &  W.  248 ;  Seal  v.  Auty,  2  Br.  &  B.  99, 100 ; 
Crosby  v.  Wadsworth,  6  East,  602).     Although  if  the  intention 
is  that  the  produce  shall  be  immediately  severed,  even  by  the 
purchaser,  there  is  a  sale  of  goods  and  not  of  an  interest  in 
land  (Marshall  v.  Green,  2  C.  P.  D.  35). 

But  where  the  subject  of  the  contract  is  the  right  to  sever  Emblementa 
and  take  away  fructus  industriales,  the  authorities  are  con- 
flicting. The  difficulty  is  raised  by  the  circumstance  that 
emblements  are  as  to  certain  effects  treated  by  law  as  chattels. 
These  effects,  though  of  wide  operation,  are  exceptions  to  the 
general  principles  of  law :  and  there  remain  many  effects  in 
regard  to  which  fructus  indusU'iales  are  considered  part  of  the 
land.  For  instance,  they  could  not,  at  common  law,  be  the 
subject  of  larceny  {per  Lord  EUenborough  in  Parker  v.  Stani- 
land,  11  East,  365).  And  if  belonging  to  the  person  who  is 
seized  in  fee  of  the  land,  they  ^vill  pass  by  a  conveyance  of  the 
land  {Grantham  v.  Ha^vley,  Hob.  132 :  Gilbert  on  Evidence, 
214) ;  and  a  sale  of  them  by  such  person  to  the  incoming 
tenant  is  a  sale  of  an  interest  in  land  within  the  4th  section 
{Lord  Falmouth  v.  Thomas,  1  Cr.  &  M.  89  ;  Mayfield  v.  Wads- 
ley,  per  Littledale,  J.,  3  B,  &  C.  366).  On  principle,  and  apart 
from  the  authorities  to  be  presently  cited^  I  should  have 
thought  it  a  sound  view,  and  consistent  with  the  authorities 

*  This  was  a  dedsion  under  the      for  the  sale  of  goods,  wares,  and 
Stamp  Act  relating  to  a  *'  contract     morchandiz€s." 
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upon  cognate  points,  to  have  held  that  fructua  vndustriaieB 
aold  as  growing  crops  and  to  he  severed  by  the  purchaser, 
are  not  goods,  hat  constitute  an  interest  in  land  within  the 
4th  section  of  the  statute.  But  the  actual  authorities  are 
conflicting. 

In  Parker  v.  StcmUavd  (11  East,  365),  the  sale  was  of 
potatoes  to  he  got  out  of  the  ground  immedicUely  by  the  pur- 
chaser, and  the  Judges  of  the  King's  Bench  (Lord  EUenborougfa, 
CJ.»  Orose,  Le  Blanc,  and  Bailey,  JJ.)  agreed  in  the  opinion 
that  this  was  not  a  contract  for  the  sale  of  an  interest  in  land 
within  the  4th  section. 

In  Emmeracm  v.  Hedis  (2  Taunton,  38)  the  opinion  of  the 
Gourt  of  Common  Pleas,  delivered  by  Sir  James  Mansfield,  a 
few  days  before  the  decision  in  Parker  v.  StanUavd,  was  to  a 
contraiy  effect  The  sale  was  on  the  25th  of  September,  of 
turnips  to  be  removed  by  the  purchaser  ;  the  time  for  payment 
to  be  until  the  Ist  of  January  foUowiDg,  but  no  time  being 
expressly  stipulated  for  the  removal.  The  sale  was  in  lots,  and 
the  Court  having  decided  that  each  lot  formed  a  separate  con- 
tract^ 80  that  the  price  was  under  £10,  the  next  question  was 
whether  it  was  a  sale  of  an  interest  in  land  within  the  4th 
section,  and  the  Court  held  that  it  was,  but  that  the  statute 
was  satisfied  by  the  signature  of  the  auctioneer. 

The  only  appreciable  difference  between  the  two  eases  is, 
that  in  Emmerson  v.  Heelis  there  was  room  for  the  argument, 
which  was  used,  that  the  turnips  were  still  growing  and  might 
before  removal  derive  some  benefit  from  the  soil ;  whereas  the 
potatoes  in  Parker  v.  StanilaTid  were  to  be  taken  up  imme- 
diately, so  that  they  could  derive  no  further  benefit. 

Parker  v.  Staniland  is  followed  in  Wanvick  v.  Bricce  (1813, 
2  M.  &  S.  205),  where  the  contract  was  made,  on  the  12th  of 
October,  for  the  sale  of  potatoes  to  be  dug  up  by  tlie  purchaser. 

In  Evans  v.  Roberta  (1826,  5  B.  &  C.  828),  the  potatoes  were 
to  be  dug  by  the  seller,  so  that  there  was  really  no  occasion  to 
discuss  Emmerson  v.  Heelis ;  but  nevertheless  Bayley,  J.,  and 
Littledale,  J.,  gave  opinions  contrary  to  that  of  Sir  J.  Mansfield 

in  that  case. 

In  Jones  v.  Flint  (1839,  10  A.  &  E.  754),  where  (by  a  con- 
tract made  in  August)  crops,  including  potatoes,  to  be  cut  and 
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ling  by  the  purchaser,  were  sold  by  parol,  the   Court,  by  a       ^^^J^' 

iudgment  delivered  by  Denman,  C.J.,  decided  that  the  sale  was   ' » 

not  of  an  interest  in  land  within  the  4th  section. 

The  last  cited  decision  was  directly  contrary  to  the  opinion  of 
Sir  J.  Mansfield  in  Emmerson  v.  Heelia,  and  goes  far  to  justify 
Mr.  Benjamin  (Sales,  2nd  ed.  p.  98),  in  treating  Emmerson  v. 
Hedis  as  practically  oveiTuled  on  this  point .  Mr.  Blackburn,  how- 
ever, more  cautiously,  leaves  the  authorities  to  speak  for  them- 
selves; but  points  out  a  misapprehension  of  Bailey,  J.,  who  in 
his  own  unnecessary  opinion,  delivered  in  Evaiia  v.  Roberts, 
treats  the  opinion  of  Sir  J.  Mansfield  in  Emmerson  v.  Heelis  as 
a  dictum  unnecessary  for  the  decision  of  the  case.  The  same 
misapprehension  is  repeated  by  Den  man,  C.J.,  in  Jones  v. 
Flint,  and,  less  excusably  (after  Mr.  Blackburn's  observation),  by 
Mr.  Benjamin  himself. 

That  fruotus  industriules  sold  as  growing  crops  and  to  be 
severed  by  the  purchaser,  are  goods  within  the  17th  section 
does  not  necessarily  follow,  although  they  may  not  be  an 
interest  in  land.  The  opinion  of  Bayley,  J.,  in  Evans  v. 
AAcrfejis  to  the  effect  that  they  are  goods.  But  Mr.  Blackburn's 
opinion,  as  given  in  his  book  on  Sale,  is  decidedly  to  the  con- 
twy.  After  observing  that  an  agreement  to  transfer  the  pro- 
perty in  a  thing  attached  to  the  soil  at  the  time  of  the  agree- 
'nent,  but  which  is  to  be  severed  from  the  soil  and  converted 

• 

into  goods  before  the  property  is  transferred  is  an  executory 

^e  of  goods,  he  says  (p.  9) : — "  And  when  the  agreement  is 

^nat  the  property  is  to  be  transferred  before  the  thing  is  to  be 

^^vered,  it  seems  clear  enough,  that  it  is  not  a  contract  for  the 

^^  of  goods,  it  is  a  contract  for  sale,  but  the  thing  to  be  sold 

'*  J^ot  goods."     And  further  on  (p.  20)  the  same  learned  author 

l^^rves  that  in  Hallen  v.  Rundcr  (in  1834,  1  C.  M.  &  R  2G7), 

'^   vras  expressly  decided,  that  an  agreement  for  the  sale  of 

"^tures  between  the  landlord  and  the  outgoing  tenant  was  not 

^   sale  of  goods,  either  within  the  Statute  of  Frauds  or  the 

^^aning  of  a  count  for  goods  sold  and  delivered.    The  principle 

^^  JIallen  v.  Runder  was  approved  and  followed  by  the  Queen  s 

^nch  Division  in  Lee  v.  Haskell,  24  W.  R  824. 

I  know  of  no  express  decision  whether  or  not  a  sale  of  the  Tenants* 
^S^t  of  a  tenant  to  sever  and  take  away  fixtures  is  a  sale  of  an    *  "'^ 
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intewtt  in  land  within  tbe  4th  8ecti<»L  If  the  aiynunent  of 
Bijky;  J^  in  Evans  t.  Boberls  were  followed,  sach  fixtures 
would  be^  for  the  purjioees  of  the  Statute  of  Frauds,  in  every 
leipeei  — imilitfd  to  emblements.  Bat  the  purposes  for  which 
tenantiT  fiztoies  are  by  Uw  treated  as  chattels,  are  mudi  mwe 
limited  than  in  the  ease  of  emblements  (rapra,  p.  17).  Per* 
hi^  the  qneation  may,  as  in  the  case  of  seizure  under  a  writ  <yf 
ciffcntion,  depend  upon  whether  the  interest  of  the  tenant  in 
the  land  was  a  chattel  or  a  fireehold  iuterest. 


Whether  the  17th  section  of  the  Sutute  of  Frauds 
LwdTentcida*!  to ezecotoiy  contiacts  was  long  an  unsettled  poiot    The  diffi- 
^^  eoitj  was  remored  by  Lord  Tenterden's  Act  (1S2S,  9  Gea  IT. 

a  14,  a.  7)»  which,  after  reciting  the  above  section  of  the 
Statute  of  Franda^  and  a  similar  enactment  in  an  Irish  Act  of 
the  7th  year  of  Wm.  IIL,  enacted  as  follows : — "  That  the  said 
enactments  ahall  extend  to  all  contracts  for  the  sale  of  goods  of 
the  vahie  of  £10  steriing  and  upwards,  notwithstanding  the 
goods  may  be  intended  to  be  delivered  at  some  future  time:,  or 
may  not  at  the  time  of  the  contract  be  actually  made  or  pnL>- 
cured  or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may 
be  requisite  for  the  making  or  completing  therec^f  or  for  render- 
ing the  same  fit  for  delivery." 

*'FortlK(r:c«  FOR  THE   PrICE    OF    £10   STERUXG    OR    UPWJLRDS. — "It    :> 

cf£io«eriin^'  now   well   settled/'   savs  Jervis,   CJ..   in    H^r}y..i:i    v.    iJ.-.v 

iMav  31,  ISoG.  '2o  L  J.  C.  P.  2o7'-  "  tl:it  tLe  >e>::i:n  vf  L-ri 
Tenterden's  Act  and  the  17th  section  vf  the  Statute  ^:  Frav.J< 
are  to  be  read  together."  The  eiTect  of  tha:  is  to  sulistitu:  ,* 
the  words  "of  the  value''  for  "for  the  price."  in  the  17:h 
section  of  the  statute,  which  accC'rJ:L<:>  will  read  thus  : — '  Xo 
contract  for  the  sale  of  anv  ^oods,  wares  *;t  m-rrohanoize^.  of 
the  value  of  £lO  sterling  or  upwards,  shall  l-e  allowed  to  I  c 
<r«xjd  excent.  ic."  See  also  Watt^  v.  Frit\'.d  « 10  B.  a:  C.  4-r»>  . 
The  cases  previous  to  Lord  Tenterden's  Act.  ai.d  m  ^^l.ioli 
the  deci^iions  were  conflicting,  often  turned  ufK:»ii  the  -jUvsti. :.. 
whether  the  alleeed  obligation  arose  out  of  an  executorv 
contract  of  sale,  or  was  incurred  for  work  and  labour  d*  ne  and 
materials  supplied. 
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These  cases  are  collected  and  fully  commented  on  in  Black-       ^^f'-^* 

km  on  Sale,  pp.  7,  8,  and  Benjamin  on  Sale,  pp.  75,  et  aeq. ;  ' — -^ " 

and  are  the  following  : — Towers  v.  Osborne  (1  Strange,  506) ; 
Ckyton  v.  Andrews  (4  Burr.  2101);  Groves  v.  Buck  (3  M. 
k  S.  178) ;  Astey  v.  Emery  (4  M.  &  S.  262) ;  Rondeau  v. 
WyaU  (2  H.  BL  63) ;  Garbutt  v.  Watson  (5  B.  &  A.  613) ; 
Addnsm  v.  BeU  (8  B.  &  C.  277) ;  Cobbold  v.  Gaston  (1  Bing. 
399). 

Lord  Tenterden's  Act  has  simplified  the  questions  which 
arise  out  of  a  contract  to  transfer  the  property  in  something 
that  is  attached  to  the  soil  at  the  time  of  the  agreement,  but 
which  is  to  be  severed  from  the  soil  and  converted  into  goods 
before  the  property  is  transfen'ed.  It  has  been  long  settled 
by  authority  that  such  a  contract  is  an  agreement  for  the 
sale  of  goods  within  the  meaning  of  the  Statute  of  Frauds 
combiued  with  Lord  Tenterden's  Act.  Blackburn  says  (p.  9) : — 
"The  agreement  is  that  the  thing  shall  be  rendered  into  goods 
Md  in  that  state  sold,  it  is  an  executory  agreement  for  the  sale 
of  goods,  not  existing  in  that  capacity  at  the  time  of  the 
contract" 

This  was,  in  eflFect,  decided  by  the  Court  of  King's  Bench,  in 
Smiih  V.  Sumam  (9  B.  &  C.  561),  independently  of  the  Act. 
The  decision  was  in  1829  and  the  contract  and  commencement 
of  the  action  were  doubtless  before  the  1st  of  January  in  that 
year,vhen  the  Act  came  into  operation.  The  contract  was  for 
the  sale  to  the  defendant  of  timber  then  growing  on  plaintiff's 
^^  at  80  much  a  foot,  to  be  carried  away  by  defendant,  and 
®^dence  was  given  that  it  was  part  of  the  contract  that  plaintiff 
sbould  fell  the  trees.  The  Court  held  the  intention  to  be  that 
J^o  property  should  pass  until  the  trees  were  cut,  and  that  the 
object  of  the  sale  was  the  timber  when  felled,  so  that  there 
^88  a  sale  of  goods  within  the  l7th  section.  In  a  recent 
decision  of  the  Common  Pleas  Division  {Marshall  v.  Green, 
^C.P.D.  35),  it  was  decided  that  although  the  purchaser  were  to 
f'^'l  the  trees,  yet,  the  intention  being  that  this  should  be  done 
^*  ^n  as  possible,  the  sale  was  not  of  an  interest  in  land,  but 
*  sale  of  goods.  The  Statute  was  however  satisfied,  as  there 
^  been  an  actual  receipt  of  part. 
Blackburn,  in  his  Treatise  on  Sale,  published  in  1845,  and 
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Part  IV.       seventeen  yean  after  Lord  Teiiterdea*s  Act,  states  that  the 

' r^ ^  section  of  that  Act  above  cited  had  then  not  yet  been  made 

the  subject  of  litigation,  "and  indeed/'  he  says,  "it  seems  as 
plain  as  words  can  make  it." 

Qnestions  as  to        Questions  have  since  arisen  in  another  form  arising  out  of 
tl^^Tt  Z     *^«  distinction  between  an  executory  contract  of  sale,  and  work 

pending  on  Lord    and  laboUT,  &C 
Tenterden  B  Act. 

Qraflon  v.  ArmUage  (1845,  2  C.  B.  336)  was  a  case  where 
the  plaintiff  was  employed  by  defendant  to  devise  a  method  of 
corviDg  metal  tubing  for  the  purpose  of  more  effectually  carry- 
ing out  the  manufacture  of  life  buoys  of  a  description  of  which 
the  plaintiff  was  patentee.  Plaintiff  brought  his  action  for 
worky  labouri  and  materials,  and  got  a  verdict  It  was  con- 
tended on  the  part  of  the  defendant  that  the  true  nature  of  the 
transaction  all^^ed  was  a  sale,  but  the  plaintiff  was  held 
entitled  to  recover  under  the  count  for  work,  &c 

In  Clay  y.  Totes  (1856, 1  H.  &  N.  78),  the  plaintiff,  a  printer, 
verbally  agreed  to  print  for  defendant  500  copies  of  a  treatise  ; 
the  defendant,  who  was  the  author,  revising  the  proof  sheets  in 
the  usual  way.  The  action  was  for  work  done  and  materials 
supplied  in  printing;  and  the  objection  was  taken  that  the 
contract  was  for  the  sale  of  goods  and  the  Statute  of  Frauds 
was  not  satisfied.  The  objection  was  overruled.  The  Chief 
Baron  Pollock  thought  that  the  work  and  labour  was  the  essence 
of  the  contract  and  the  materials  merely  ancillary.  Martin,  J., 
thought  it  material  that  the  work  to  be  done  was  not  wholly 
the  work  of  the  printer,  the  sheets  having  to  be  revised  by  the 
author.  That  the  work  and  labour  was  the  essence  of  the 
contract  and  the  materials  merely  ancillary  was  clearly  not  a 
sufficient  view  of  the  situation.  In  truth  the  printed  sheets 
were  never,  as  such,  the  property  of  the  printer,  being  all  along, 
subject  to  the  printer's  lien,  part  of  the  literary  property  of  the 
author ;  so  that  the  essence  of  an  executory  contract,  whereby 
goods  are  to  be  produced  and  when  produced  the  property  in 
them  transferred,  is  entirely  wanting. 

In  Lee  v.  Grijffin  (1  B.  &  S.  272,  80  L.  J.  Q.  B.  252),  the 
question  arose  out  of  a  verbal  order  for  two  sets  of  artificial 
teeth  to  be  made  to  fit  the  mouth  of  the  employer.     She  died 
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Wore  they  could  be  so  fitted,  and  an  action  was  brought  against       ^^l^J^' 

her  executors  for  the  contract  price.     It  was  held   that  the  ^^ — t ^ 

contract  was  an  executory  contract  of  sale,  and  being  rendered 
incapable  of  performance  owing  to  the  death  of  the  lady,  her 
representatives  were  absolved  from  payment.  The  criterion 
adopted  by  the  Chief  Baron  Pollock  in  Clay  v.  Yates — as  to 
the  vork  being  the  essence  of  the  contract  and  the  materials 
merely  ancillary — was  disapproved  of,  and  the  decision  based 
upon  a  safer  principle,  which  is  well  put  by  Blackburn,  J., 
thus :— "  If  the  contract  be  such  that  when  carried  out  it  would 
result  in  the  sale  of  a  chattel,  the  party  cannot  sue  for  work 
and  labour ;  but  if  the  result  of  the  contract  is  that  the  party 
has  done  work  and  labour  which  ends  in  nothing  that  can 
become  the  subject  of  a  sale,  the  party  cannot  sue  for  goods 
sold  and  delivered.  The  case  of  an  attorney  enjployed  to 
prepare  a  deed  is  a  familiar  instance  of  the  latter  proposition  ; 
and  it  would  be  an  abuse  of  language  to  say  that  the  paper 
or  parchment  of  the  deed  were  goods  sold  and  delivered." 

It  was  at  one  time  doubted  whether  the  17th  section  of  the  Thestatnte 
Statute  of  Frauds  applied  to  sales  by  auction.     The  point  was  byVu^tion!*  ^ 
settled  by  the  decision  of  the  King  s  Bench  in  the  case  of 
Kenworthy  v.  Schofield  (1824,  2  B.  *&  C.  945).     It  was  held 
that  the  contract  being  verbal  merely,  could  not  be  enforced, 
wdthis  decision  has  ever  since  been  acted  on. 

The  question  is  sometimes  raised  whether  the  sale  alleged  Whether  the 
^M  one  entire  contract.      This  may  be  important,  both  for  entire  contract, 
determining  whether  the  contract  is  for  goods  of  the  value  of 
*10  or  upwards,  and   also  whether  the  goods  accepted   and 
leceived  were  part  of  the  goods  sold  under  the  contract. 

Where  one  order  is  given  at  the  same  time  for  several  classes 
^f  goods,  the  presumption  is  that  the  transaction  is  a  single 
»iid  entire  contract  {Champion  v.  Shmt,  1  Camp.  53),  and  this 
holds  even  when  some  of  the  goods  are  not  in  existence  at  the 
time  of  the  contract.  So  in  Baldey  v.  Parker  (3  D.  &  R.  221), 
Jt  was  held  that  the  whole  order  being  of  goods  of  more  than 
^10  Value,  could  not  be  split  up  into  diflFerent  contracts  of 
"taller  amounts  so  as  to  be  taken  out  of  the  Statute  of  Frauds, 
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In  JSUiot  v.  Thomae  (3  M.  &  W.  170),  the  plaintiff's  traveller 
took  from  the  defendants  a  verbal  order  for  five  bundles  of 
common  steel,  at  24a.,  and  five  bundles  of  cast  steel,  at  488.,  of 
a  speoified  thickness.  Parke,  B.,  in  delivering  judgment,  said  : 
— **  That  was  a  joint  order  for  common  steel  and  cast  steel ;  the 
efhck  of  sach  joint  order,  xmless  explained,  would  be  to  make  it 
one  entire  contract;  since  we  must  assume  that  one  article 
would  not  have  been  furnished  at  one  stipulated  price  unless 
the  other  had  been  agreed  to  be  paid  for  at  the  other  price." 
The  case  of  Scott  v.  E.  C.  By.  Co.,  12  M.  &  W.  33,  was  a  case 
where  one  article  comprised  in  the  order  required  to  be  specially 
made.  The  rest  were  delivered  in  terms  of  the  order  and 
accepted.  This  was  held  to  make  the  whole  contract  good, 
inblnding  the  article  which  had  to  be  mada  So  in  Jenner  v. 
Smith  (L.  R  4  C.  P.  270),  a  verbal  bargain  was  made  at  a  fair 
for  two  pockets  of  hops,  which  were  then  and  there  inspected, 
and  for  two  more  of  which  samples  were  shown,  but  were  part 
of  a  lot^  belonging  to  the  vendor,  in  a  warehouse  in  London. 
This  was  ruled  to  be  one  contract,  and  as  there  had  been  a 
delivery  of  the  first  two  pockets  the  statute  did  not  apply  in 
respect  of  the  other  two. 

Where  different  lots  at  an  auction  are  bought  by  the  same 
purchaser  there  is  a  separate  contract  for  each  lot  {Roots  v. 
Loi'd  Dormer,  4  B.  &  Ad.  77  ;  Emmeraon  v.  Heelis,  2  Taunt. 
38  ;  and  per  Lord  Chelmsford  in  Couston  v.  Chapman,  L.  R. 
2  H.  of  L.  App.  Sc.  252).  And  a  contract  for  twenty-four 
numbers  of  a  periodical  work  to  be  delivered  monthly  at  £1  Is. 
has  been  held  separable  {Mavor  v.  Pyne,  3  Bing.  285).  In  the 
following  circumstances  the  legal  inference  was  held  to  be  that 
the  transactions  were  separate ; — Defendant  ordered  from  plain- 
tiff's traveller  one  cask  of  cream  of  tartar,  and  at  the  same  time 
made  an  offer  to  purchase  two  chests  of  lac  dye  at  a  price  less 
than  the  traveller  had  authority  to  take.  Plaintiff  then  sent 
both  the  cream  of  tartar  and  the  lac  dye,  and  defendant  took 
the  first,  but  refused  the  latter.  It  was  held  that  the  order 
was  divisible,  and  that  there  was  no  binding  contract  for  the  lac 
dye  {Price  v.  Lea,  1  B.  &  C.  156). 

Whtther  parol  The  question  has  been  raised  whether  a  contract  for  sale 

contract  w  ^oo^ 
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"which  was  in  writing  and  good  under  the  Statute  of  Frauds       Paet  IV. 
was  rescinded  by  a  parol  agreement,  the  object  of  which  was  to 


■      • 

set  aside  the  first  contract  and  substitute  a  new  one.  It  was  ^  *  !|riS^^nd. 
held  that,  although  a  parol  agreement  to  rescind  simpliciter  a  ing  contract, 
previous  contract  may  be  good  {Lavery  v.  Turley,  30  L.  J.  Er. 
49),  the  parol  agreement  in  question  being  within  the  scope  of 
the  17th  section  of  the  Statute  of  Frauds  and  not  satisfying  the 
statute,  could  not  be  "good**  to  any  purpose,  and  therefore 
could  not  operate  as  a  rescission  of  the  tirst  contract  (Noble  v. 
Ward,  L.  R.  1  Ex.  117,  affirmed  Ex.  Ch.  L.  R.  2  Ex.  135  ;  com- 
pare  Sanderson  v.  Gh^avea,  L.  R.  10  Ex.  234,  a  case  under  the 
4th  section),  A  direction  given  (simultaneously  with  an  order 
for  goods)  as  to  the  route  by  which  the  goods  are  to  be  sent, 
does  not  (the  order  having  been  accepted  and  acted  on)  neces- 
sarily constitute  a  term  of  the  contract,  and  so,  although  the 
goods  were  sent  by  a  different  route,  the  assent  of  the  buyer  to 
the  adoption  of  such  different  route  need  not  be  proved  in  a 
manner  to  satisfy  the  Statute  of  Frauds  {Leather  Clothing  Co. 
V.  Hieronyraua,  L.  R  10  Q.  B.  140).  Where  delivery,  stipu- 
lated for  by  monthly  quantities,  has  been  withheld  by  vendor  at 
purchaser's  request,  the  former  is  entitled  to  maintain  an  action 
upon  the  original  contract  (and  without  the  necessity  of  alleging 
a  new  contract  which  would  have  been  required  to  satisfy  the 
statute),  he  being  ready  and  willing  to  deUver  within  a  reason- 
able time  after  the  last  request  of  the  defendant  to  withhold 
delivery  {Hickman  v.  Haynea,  L.  R.  10  C.  P.  598).  But  if  the 
vendor  has  withheld  delivery,  not  at  purchaser's  request,  so 
that  he  cannot  show  that  he  was  ready  and  willing  to  deliver 
within  the  period  named  for  performance,  he  cannot  rely  upon 
a  tender  in  pursuance  of  the  request  of  the  purchaser  after  the 
period  for  performance  has  expired,  as  a  tender  under  the  original 
contract  {Plevina  v.  Downiny,  1  C.  P.  D.  220). 
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Part  IY. 

§  2  (A). 


Acceptance  and 
actual  receipt. 

Order  of  time 
indifferent. 


SECTION   II.— THE   REQUIREMENTS    OF   THE   STATUTE. 

(A.)  Acceptance  and  Actual  Receipt 

''Except  the  buyer  shall  accept  part  op  the  good^ 
so  sold,  and  actually  receive  the  same." 

This  consists  in  fact  of  two  requirements,  acceptance  9sA 
actual  receipt.  Both  must  exist  in  order  to  satisfy  the  stotuie^ 
and  the  order  of  time  in  which  they  occur  is  indifferenU 

The  usual  order  of  events  appears  inverted  in  the  wording  oT 
the  statute.  It  would  usually  occur  that  the  actual  receipt  of 
the  goods  would  precede  acceptance.  It  is  not,  however,  neces- 
sary that  the  acceptance  should  follow  or  be  contemporaneous 
with  the  receipt  of  them.  Acceptance  prior  to  actual  receipt 
will  satisfy  the  statute.  In  the  case  of  Cusack  v.  Bjohi/naon 
(May  25th,  1861,  1  B.  &  S.  299),  the  defendant,  having 
examined  at  Liverpool  several  of  a  lot  of  156  firkins  of  batter, 
verbally  agreed  with  the  plaintiffs  to  purchase  the  whole  of 
them,  and  directed  that  they  should  be  sent  by  carriers  whom 
he  named,  to  Fenning's  Wharf,  London.  The  156  firkins  were 
accordingly  delivered  by  the  plaintiff  to  the  carriers,  and  by 
the  carriers  in  due  course  to  Messra  Fenning  (who  acted  as 
warehousemen  for  defendants)  at  their  said  wharf.  It  was  held 
that  there  was  a  sufficient  "  actual  receipt "  by  the  defendant, 
and  also  that,  the  defendant  having  selected  at  Liverpool  the 
specific  firkins,  there  was  an  "  acceptance  "  by  him  vrithin  the 
requirements  of  the  statute. 

The  same  case  furnishes  authority  for  the  principle  that  both 
acceptance  and  actual  receipt  are  required  to  satisfy  the  statute. 
In  giving  judgment  (1  B.  &  S.  p.  306)  Blackburn,  J.,  observed, 
"  The  words  of  the  statute  are  express,  that  there  must  be  an 
acceptance  of  the  goods,  or  part  of  them,  as  well  as  an  actual 
receipt ;  and  the  authorities  are  very  numerous  to  show  that 
both  these  requirements  must  exist,  or  else  the  statute  is 
not  satisfied."  A  direct  authority  upon  the  point  is  furnished 
by  the  case  of  Smith  v.  Hudson  (6  B.  &  S.  431),  and  the 
principle  must  now  be  taken  as  conclusively  established  by 
authority. 


It   being  clearly  established   that,  in   order  to  satisfy  this 
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clause  of  the  statute  there  must  be  both  acceptance  and  actual       l*^**  rv- 

.     ,  §  2  (A). 

receipt  of  part  at  least  of  the  goods,  it  becomes  necessary  to  '^ r ^ 


consider  separately — 

I.  What  constitutes  acceptance ;  and 
IL  What  constitutes  actual  receipt. 

I  "in  acceptance  of  part  of  the  goods  is  an  assent  by  the  what  constitutes 
iuyer,  meant  to  be  final,  that  this  part  of  the  goods  is  to  be  *<5<^P**°^- 
taken  by  him  as  his  property  under  the  contract,  and  as  so  far 
gatisfying  the  contract.     So  long  as  the  buyer  can,  without 
self-contradiction,  declare  that  the  goods  are  not  to  be  taken  in 
fulfilment  of  the  contract,  he  has  not  accepted  them.     And  it  is 
immaterial  whether  his  refusal  to  take  the  goods  be  reasonable 
or  not     If  he  refuses  the  goods,  assigning  grounds  false  or 
fri?olous,  or  assigning  no  reason  at  all,  it  is  still  clear  that  he 
does  not  accept  the  goods,  and  the  question  is  not  whether  he 
ought  to  accept,  but  whether  he   has  accepted  them.      The 
question  of  acceptance  or  not  is  a  question  as  to  what  was  the 
intention  of  the  buyer  as  signified  by  his  outward  acts"  (Black- 
bum  on  Sale,  p.  23).     As  a  definition  so  far  identical,  though 
less  conoplete,  may  be  cited  the  following  : — "  The  acceptance 
must  be  by  some  act  or  conduct  on  the  part  of  the  buyer  indi- 
cating an  intention  to  retain  the  goods,  or  such  as  would  reason- 
*Wy  lead  to  that  conclusion  "  {per  Bramwell,  B.,  at  Nisi  Prius, 
'^  B(nv€8  V.  Pontifex,  3  F.  &  F.  730). 

The  outward  acts  by  which  this  intention  is  or  is  not  signified,  How  8ignifie«l. 
^^  which  furnish  or  fail  to  furnish  evidence  of  acceptance,  will 
^ow  be  considered.     And, — 

Ist  What  ovivjard  a^ts  do  not  amount  to  evidence  of  ^^^  ^^jch  are 

a^CCeptance  :  —  "^^  evidence  of 

**  acceptance. 

(a.)  It  is  clear  upon  the  aidhoi^ity  of  numerous  caseSf  as  (^^  Delivery  to 
ycell  as  from  the  re?n/  notion  of  acceptance  above  stated,  that  carrier  or 

,  'f  ^  '  warehouseman. 

neither  a  carrier  nor  a  warehouseman  has  any  implied 
authority  to  accept  the  goods  (Blackburn  on  Sale,  p.  27 ; 
Hanson  v.  Armitage,  5  B.  &  A.  557  ;  Johnson  v.  Dodgson,  2 
M.  &  W.  656). 
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Pabt  IV. 
§  2  (A). 


This  is  tmo  although  the  goods  are  shipped  on  board  a  vessel 
employed  or  chartered^  by  the  purchaser  (Acebal  v.  Lety,  10 
Bing.  376),  or  lodged  with  the  warehouseman  or  wharfinger 
appointed  by  him  to  receive  them  (Hunt  v.  Recht,  8  Exch. 
814).  Nor  can -acceptance  be  inferred  from  the  mere  circum- 
stance that  the  tratuitua  is  at  an  end,  the  vendee  not  having 
dealt  with  the  property  in  the  goods.  In  the  case  of  Smith  v. 
Hudson,  above  referred  to  (p.  168,  supra,  6  B.  &  S.  431),  the 
defendant,  who  was  the  vendor,  had  entered  into  a  verbal 
engagement  with  the  bankrupt  to  sell  him  48J  quarters  of 
barley  according  to  a  sample  shown,  to  be  delivered  at  S. 
Station  on  the  Great  Eastern  Railway.  Defendant,  on  7th 
November,  took  the  barley  in  his  own  waggons  to  the  goods 
shed  of  8,  Station  with  a  delivery  note  addressed  to  the  station 
master  placing  the  goods  at  the  disposal  of  the  bankrupt,  so 
that  if  there  had  been  a  sale  the  vendor's  lien  and  right  to 
stop  in  transitxL  would  have  been  at  an  end.  On  the  11th 
November  (the  adjudication  in  bankruptcy  having  taken  place 
in  the  meantime,  but  the  assignees  not  having  interfered  with 
the  barley)  the  defendant  gave  notice  to  the  station  master  not 
to  deliver  it  except  to  his  own  order.  It  was  held  that  there 
liad  been  no  acceptance  to  satisfy  the  Statute  of  Frauds,  and 
therefore  no  binding  contract ;  and,  the  defendant  having,  as 
undivestcd  owner,  countermanded  his  instructions  to  the  station 
master,  the  power  to  bind  the  contract  by  acceptance  was  gone 
and  could  not  be  exercised  by  the  assignees.  Further  illustra- 
tion is  furnished  by  the  cases  of  Nicholson  v.  Solves  (1  K  &  E 
172)  and  Taylor  v.  Wakefield  (6  Ell.  &  Bl.  765). 


^  The  word  "  chartered  "  is  here 
used  in  the  strict  sense,  i.e.,  under 
a  mere  contract  of  charter  party, 
there  being  no  demise  of  the  ship 
80  as  to  make  the  charterer  owner 
pro  tempore,  and  to  render  the 
master  of  the  vessel  his  servant. 
On  this  distinction  see  post  as  to 
stoppage  in  traiisitti.  I  may  here 
note  that  the  nisi  prius  decision  of 
Chambre,  J.,  in  Hart  v.  Saitley 
(1814,  3  Camp.  528),  to  the  effect 
that  the  merchant  by  employing  a 


particular  ship  constitutes  the 
master  his  agent  to  accept  the 
goods,  has  long  been  treated  as 
overruled  (Blackburn  on  Sale,  p.  27). 
Hart  V.  Saitley  was  indeed  cited  by 
Lord  Campbell  in  the  case  of 
Morton  v.  Tihhett,  to  be  presently 
considered,  but  the  same  judge  in 
a  later  case  expressly  declared  his 
concurrence  in  the  view  that  that 
decision  was  not  law  {Meredith  v. 
Meigh,  1853,  2  E.  &  B.  371). 
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(6.)  The  mere  delivery  of  the  goods  to  the  buyer  himself  does       I*art  iv. 
not  amount  to  evidence  of  acceptance,  except  so  far  as  to  throw 


the  onus  upon  him  of  showing  a  prompt  rejection  of  them,  ^^tj^®"^ 
This  is  clear  from  what  is  said  above  as  to  the   distinction  buyer  himself. 
between  aoreptance  and  actual  receipt,  and  is  further  illustrated 
by  the  case  of  Kent  v.  Huskiaaon  (3  B.  &  P.  283). 

In  the  case  of  Maherley  v.  Sfteppard  (1833,  10  Bing.  99),  tho 
question  arose  out  of  an  executory  contract  to  make  a  waggon. 
The  fact  that  the  intending  purchaser  was  present  at  an  opera- 
tion of  the  manufacture  previous  to  the  iBnishing,  was  held  not 
to  amount  to  evidence  from  which  alone  acceptance  might  be 
inferred. 

A  further  illustration  of  a  state  of  facts  which  do  not  amount 
to  evidence  of  acceptance  is  furnished  by  the  case  of  Lillywhite 
V.  Devtreux,  more  at  length  referred  to  in  tho  following  page. 

2ndly.  What  outward  acts  afford  conclusive  jyvoof  of  ac-  Acu  which  wn- 

MntaTlCe  ciiisively  prove 

cepiance.  acceptance. 

(tt.)  The  order  or  selection  of  goods  in  specie  {i.e.,  in  the  (a)  Selection  of 
actual  bulk),  by  the  vendor  having  the  opportunity  of  examin-  ^  *"  "  ' 
ing  or  testing  them  is  conclusive  of  the  fact  of  acceptance  within 
the  statute  {Cusa^h  v.  Robinson,  1  B.  &  S.  299;  Castle  v. 
Stuorder,  6  H.  &  N.  828 ;  Kersliaw  v.  Ogden,  3  H.  &  C.  717). 
And,  whether  he  has  the  opportunity  of  testing  them  or  not,  if 
the  contract  was  to  take  those  identical  goods  absolutely,  and 
not  merely  that  he  was  to  take  them  if,  they  answered  a  certain 
description,  there  is  no  further  question  as  to  acceptance 
{Peitit  v.  Mitchell,  4  M.  &  G.  819).  Here  the  question  was 
whether  a  right  to  measure  the  goods  was  a  condition  precedent 
to  payment,  but  the  case  fairly  illustrates  the  point  as  to 
acceptance. 

(6.)  Acceptance  within  the  statute  is  conclusively  inferred,  (h)  Retention  of 
when  a  sample  is  delivered  to  the  purchaser,  and  kept  by  him     "    ^^^  ^' 
aa  part  of  the  bulk  sold  {Hinde  v.  Whitehouse,  7  East,  558 ; 
Kliniiz  v.  Surry,  5  Esp.   267;   Gardner  v.  Chvut,  2  C.  B. 
N.  S.  340). 
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Part  IV. 
§  2  (A). 


Relevant  facts 
from  which 
acceptance  may 
be  ioferred. 

(a)  Where  goods 
are  already  in 
buyer'a  posses- 
sion,  any  act 
indicating  the 
intention 
sufficient. 


3rdly.   What  oxdward  acts  are  evidence  of  acceptanu  (i.e., 
relevant  facts  from  which  acceptance  may  be  inferred). 

(a.)  Where  the  goods  are  already  in  the  possession  of  the 

buyer,  as  agent  for  the  vendor  or  otherwise,  the  question  of 

acceptance  is  purely  one  of  intention,  and  the  outward  acts  in 

such  a  case  being  often  ambiguous,  the  inference  is  for  a  jury 

to  draw  whether  he  intended  to  take  to  them  and  has  taken  to 

them  as  purchaser.     An  illustration  of  this  is  the  case  of  Edaf^ 

V.  Dudfield  (1  Q.  B.  302).     Here  the  defendant,  holding  the 

goods  as  the  plaintiff's  bailee,  with  a  written  authority  to  sell 

them,  made  a  contract  with  the  plaintiff  (according  to  the  parol 

evidence)  to  purchase  on  his  own  account.     He  afteiivards  sold 

them  at  (it  seems)  a  lower  price  (see  as  repoi^ted  in  5  Jurist,  317), 

and  afterwards  rendered  an  account  to  the  plaintiff,  giving  credit 

for  the  latter  price  only,  and  debiting  plaintiff  with  commission 

and  charges  as  on  an  agency  transaction.    It  was  held  that  there 

was  evidence  of  acceptance  within  the  Statute  of  Frauds,  and  the 

plaintiff,  having  a  verdict,  was  held  entitled  to  recover  the  price 

upon  the  sale  to  defendant  as  proved  by  the  parol  evidence.  "We 

have  no  doubt,*'  says  Lord  Denman,  delivering  the  judgment  of 

the    Court   (Lord    Denman,   C.   J.,  Littledale,   Williams  and 

Coleridge,  JJ.),  "that  one  person  in  possession  of  another's  goods 

may  become   the   purchaser  of  them  by  parol,  and   may  do 

subsequent  acts  without  any  writing  between  the  parties,  which 

amount  to  acceptance ;  and  the  effect  of  such  acts,  necessarily 

to  be  proved  by  parol  evidence,  must  be  submitted  to  the  jury. 

We  entertain  this   opinion,  after  fully  considering  the  cases 

cited,  especially  Elmore  v.  Stone  (1  Taunt.  458)  ;  Nickcll  v. 

Plume  (1  C.  &  P.  272),  and  Maherley  v.  Sheppard  (10  Bing. 

99)  ;   agreeing  that  such  evidence  must  be  unequivocal,  but 

thinking  the  question,  whether  it  is  so  or  not,  under  all  the 

circumstances,  fact  for  the  jury,  not  matter  of  law  for  the  Court 


There  must,  however,  be  some  outward  act  reasonably 
capable  of  construction  as  indicating  the  intention  of  owner- 
ship. A  case  where  any  such  act  failed  to  appear  is  that  of 
Lilly  white  v.  Devereux  (15  M.  &  W.  285).  The  defendant 
occupying  a  furnished  house  as  tenant  of  the  plaintiff  who  held 
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the  house  as  tenant  of  A.,  verbally  agreed  with  the  plaintiff  for       P^*  IV. 

§  2  (A). 

the  purchase  of  the  furniture.     It  appeared  that  the  agreement   "■ » ^ 


for  the  purchase  of  the  furniture  was  made  with  reference  to 
an  anangement  including  a  transfer  of  plaintiff's  tenancy 
under  A.  to  the  defendant,  but  A.  refusing  his  consent,  this 
arrangement  could  not  be  carried  out.  The  defendant  had 
remained  in  the  house  after  a  valuation  had  been  taken  and 
until  the  refusal  of  consent  by  A.  had  been  ascertained,  and 
this  appears  to  have  been  the  only  evidence  offered  of  accept- 
ance within  the  statute.  It  was  held  not  to  amount  to  such 
evidence,  there  being  no  reasonable  inference  of  any  intention 
to  hold  the  furniture  as  owner,  except  under  an  arrangement 
which  had  gone  off.  Another  illustration  is  furnished  by 
Jordan  v.  Norton  (4  M.  &  W.  155) ;  the  case  of  a  mare,  taken 
home  by  the  defendant's  son,  whose  authority  the  Court  held, 
upon  the  defendant's  letters  before  them,  to  have  been  merely 
conditional  upon  getting  a  warranty  which  was  never  given. 

(6.)  Acceptance  within  the  statute  may  be  inferred  from  (j)  Retention 
retention  by  the  purchaser  of  the  goods  or  part  of  them  for  ***'  ^^°^  **™®* 
such  a  time  as  might  reasonably  tend  to  the  conclusion  that  he 
meant  to  keep  them  as  his  own  {per  Bramwell,  B.,  in  Boivea  v. 
Pantifex,  3  F.  &  F.  739;  Coleman  v.  Gibson,  1  M.  &  Rob.  168). 
Whether  such  inference  was  reasonable  in  the  circumstances 
ought  to  be  left  as  a  question  for  the  jury  {Phillips  v,  Bistolli, 
2  B.  &  C.  511). 

In  the  case  of  Bushel  v.  Wheeler  (1844,  15  Q.  B.  443*  n.; 
8  Jur.  532),  the  goods  in  question  had  been  warehoused  in  a 
warehouse  belonging  to  the  carrier  (the  owner  of  the  Hereford 
Sloop)  and  there  appears  to  have  been  some  evidence  that  the 
purchaser  treated  that  warehouse  as  his  own.  Notice  had 
been  given  to  the  purchaser  that  the  goods  were  at  the  ware- 
house, and  five  months  elapsed  without  his  making  any  com- 
munication to  the  vendor  rejecting  the  goods.  At  the  end  of 
that  time  he  became  bankrupt.  It  was  held  that  there  was 
evidence  of  acceptance  within  the  statute. 

On  the  other  hand,  in  the  case  oi  Norman  v.  Phillips  (1845, 
14  M.  &  W.  277),  where  timber  was  sent  by  order  of  defendant 
to  the  Paddington  Station  of  the  Great  Western  Bailway,  and 
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ft^o'^lT*       ^^^   defendant,  a  month  after  receiving  the  invoice,  informed 

§  2  (A)» 


^  plaintiff  that  he  declined  to  take  the  goods,  it  was  held  that 
(although  there  might  be  a  scintilla  of  evidence  of  acceptance 
according  to  the  principle  of  Bushel  v.  Wheeler)  there  was  not 
sujBScient  evidence'  to  warrant  a  verdict  for  the  plaintiff.  The 
distinction  made  was  to  this  effect :  a  purchaser  may  (as  in 
Bushel  V.  Wlteeler)  constitute  the  carrier  his  warehouseman,  and 
then  by  delay  in  intimating  rejection  of  the  goods  afford  a  pre- 
sumption that  he  intended  to  keep  them.  But  ho  does  not  by 
mere  delay  in  intimating  his  rejection,  constitute  the  carrier 
his  agent  to  accept  the  goods. 

The  case  of  Sanders  v.  Jameson,  reported  on  trial  at  nisi 
prius,  2  C.  &  K.  557,  furnishes  an  illustration  of  the  same 
principle.  The  question  was,  however,  not  upon  the  Statute  of 
Frauds,  but  as  to  the  buyer's  right  to  reject  the  goods  as  not 
according  to  sample.  It  was  proved  that,  according  to  the 
usage  of  the  market  (the  Liverpool  corn-market),  if  the  buyer 
does  not  on  the  day  the  com  is  sold  examine  the  bulk  and 
reject  it,  he  cannot  afterwards  reject  it  or  refuse  to  pay  the 
price.  Rolfe,  B.,  directed  the  juiy  that  this  was  a  reasonable 
usage,  and  held  in  effect  that  the  buyer  having  taken  the  com 
into  his  possession  after  the  time  allowed  by  the  usage  for 
inspection,  must  be  considered  as  having  finally  accepted  it. 

(c)  Acu  of  (c.)  If  the  vendee  does   any  physical  act  upon  the  goods 

other  than  what  is  strictly  necessaiy  for  seeing  whether  they 
con'espond  to  sample  or  order,  it  is  for  a  jury  to  draw  the 
inference  as  to  the  intention  of  the  act,  and  they  may  draw  the 
inference  of  an  intention  to  accept. 

Parker  v.  Wallis  (1855,  5  E.  &  B.  21),  is  an  illustration.  This 
was  a  case  where  tumip-seed  had  been  sent  to  defendant  in 
pursuance  of  an  alleged  order,  and  the  vendee  had  spread  it 
out  thin  to  dry  it.  As  to  his  motive  for  doing  so  there  was 
conflicting  evidence.  The  judge  at  the  trial  had  directed  a 
non-suit  On  the  question  whether  the  non-suit  was  right, 
coming  before  the  Court  in  hanc,  Crompton,  J.,  thought  the 
act  explainable  on  three  suppositions :  1st.  That  it  was  done  by 
the  authority  of  the  plaintiff;  2ndly.  For  the  benefit  of  the 
seed,  being  a  perishable  article ;  3rdly.  As  owners.    The  Court 
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held  that  the  direction  for  a  non-suit  had  been  wrong,  and  that       ?^o'/lY* 
there  was  evidence  of  acceptance  for  a  jury.  "*^ r • 

The  case  of  Curtis  v.  Pugh  (1847,  10  Q.  B.  Ill),  seems  at 
first  sight  difficult  to  reconcile  with  Parker  v.  Wallis,  and 
Mr.  Benjamin,  in  his  book  on  Sale  (p.  120),  considers  them 
irreconcileable.  The  sale  was  of  hogsheads  of  glue,  and  the 
stufif  had  been  turned  out  by  the  defendant  (buyer)  and  put 
into  bags.  Lord  Denman  directed  the  jury  that  if  the  de- 
fendant had  done  any  act  altering  the  condition  of  the  article 
that  was  an  a^^ceptance,  and  on  this  the  plaintiff  had  a  verdict. 
Lord  Denman  subsequently  admitted  that  this  direction  was 
wrong,  and  the  Court  in  banc  agreed  with  him.  The  only 
point  decided  was  that  the  above-mentioned  act  alone  was 
not  acceptance ;  and  this  is  quite  consistent  with  Parker  v. 
WcMia.  It  was  virtually  admitted  that  if  the  question  of  in- 
tention to  take  the  goods  as  owner  had  been  left  to  the  jury 
they  would  have  negatived  it. 

In  Richard  v.  Morse  (C.  A.  from  Ex.  Div.  June  25,  1878), 
the  plaintiff  had  sold  to  defendant  six  bales  of  wool  by  sample. 
The  bales  were  despatched  by  railway  and  arrived  at  the  station, 
where,  on  the  31st  July,  the  defendant  sent  his  cart  for  them. 
On  the  same  day  the  defendant  wrote  to  the  plaintiff  that  he 
had  received  and  unpacked  the  wool,  and  that  two  bales  were 
inferior  to  sample  and  that  he  returned  a  portion  from  each 
and  added,  "  Please  say  what  is  to  be  done  in  the  matter."  On 
the  4th  of  August  the  defendant  both  by  telegram  and  letter 
informed  the  plaintiff  that  he  could  not  take  the  wool,  and 
returned  it.  A  jury  found  that  the  wool  was  not  equal  to 
sample.'  Hawkins,  J.,  gave  judgment  in  favour  of  the  de- 
fendant, and  the  Court  of  Appeal  affirmed  the  judgment. 
Here  the  act  itself  was  equivocal,  but  the  intention  was  ex- 
plained by  the  defendant's  letter  of  31st  July,  which  it  was  of 
course  for  the  Court  to  construe. 

(d.)  Acceptance  may  be  inferred  from  the  fact  of  the  buyer  {d)  Dealing 
dealing  or  attempting  to  deal  with  the  property  in  the  goods,  ^ny  of^^e* 
or  with  the  documents  giving  a  title  or  control  over  the  goods.     ^^^*^' 
Tliis  is  illustrated  by  the  folJowing  cases  : — 
Chaplin  v.  Rogers  (1800,  1  East,  192).     Plaintiff  had  sold  to 
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^^2^^^'  defendant  a  stack  of  hay.  Defendant,  without,  removing  it,  sold 
it  to  a  subvendee  who,  without  defendant's  leave  and  against 
his  will,  as  the  latter  alleged,  took  away  part  of  the  bulk.  The 
plaintiff  had  a  verdict,  and  the  Court  refused  to  disturb  it. 

Blenhmaap  v.  ClayUm  (1817,  7  Taunt.  597).  Plaintiff  had 
sold  a  horse  to  defendant  by  verbal  contract  Subsequently 
the  latter  holding  himself  out  as  owner  of  the  horse  offered  to 
sell  him  to  a  third  party.  The  plaintiff  had  a  verdict,  and  the 
Court  ruled  that  there  was  evidence  of  acceptance,  but  ordered 
a  new  trial  because  the  question  had  not  been  left  to  a  jury 
whether  or  not  there  had  been  actual  receipt 
Morton  t.  Motlon  V.  Tttbett  (1850,  15  Q.  B.  428)  is  an  important  case, 

in  which  Lord  Campbell  delivered  the  judgment  of  the  Queen's 
Bench.  To  avoid  misconception  of  what  was  actually  decided 
it  is  necessary  to  state  the  facts  at  some  length.  They  were,  as 
reported,  as  follows : — On  the  25th  Aug.  1848,  at  market,  in 
March  in  Cambridgeshire,  plaintiff  sold  to  defendant  by  sample 
a  quantity  of  wheat  The  defendant  said  he  would  send  K 
(who  was  a  general  carrier  and  lighterman)  on  the  following 
day  to  receive  the  residue  of  the  wheat  in  a  lighter  for  the  pur- 
pose of  conveying  it  by  inland  water  transit  from  March,  where 
it  was,  to  Wisbeach,  and  the  defendant  himself  took  the  sample 
away  with  him.  On  the  26th  of  August,  E.  received  the  wheat 
into  his  lighter.  On  the  same  day  the  defendant  sold  the 
wheat  at  a  profit  by  the  same  sample  to  H.  at  Wisbeach  market. 
The  wheat  arrived  at  Wisbeach  in  due  course  on  the  evening  of 
the  28th,  and  the  defendant  altered  the  destination  by  sending 
the  wheat  to  another  wharf,  there  to  be  delivered  to  H.^  On 
the  morning  of  the  29th  the  wheat  was  tendered  by  E.  to  H., 
when  the  latter  refused  to  take  it  on  tlie  ground  that  it  did  not 
correspond  with  sample.  Up  to  tliis  time  the  defendant  had 
not  seen  the  wheat  in  tlie  bulk,  nor  had  any  one  examined  it 
on  his  behalf.  Notice  of  H.*s  repudiation  of  his  contract  was 
given  to  the  defendant,  and  he,  on  the  30th  August,  sent  a  letter 
to  plaintiff  repudiating  his  contract  on  the  same  ground.  At 
the  trial  it  was  objected  for  the  defendant  that  there  was  no 

^  Compare  with  the  report  of  the      in  Meredith  v.  Meiyh  (1853,  2  E.  & 
case  above  cited,  the  allusion  to  it     B.  364 — 371). 
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evidence  of   acceptance  and   receipt  to  satisfy   the  require-       Part  i v. 

ments  of  the  statute.    There  was  a  verdict  for  the  plaintiff. » 

A' motion  was  made  pursuant  to  leave  reserved,  to   enter  a 
noQ-suit. 

Lord  Campbell,  who  delivered  the  judgment  of  the  Court, 
after  an  elaborate  review  of  the  authorities,  expressed  the  con- 
dasion  arrived  at  by  the  Court  as  follows  : — 

**  We  are  of  opinion  that,  whether  or  not  delivery  of  goods 
sold  to  a  carrier  or  any  agent  of  the  buyer  is  sufficient,  still 
there  may  be  an  acceptance  and  receipt  within  the  meaning 
of  the  Act,  without  the  buyer  having  examined  the  goods 
or  done  anything  to  preclude  him  from  contending  that  they 
do  not  correspond  with  the  contract.  The  acceptance  to  let  in 
parol  evidence  of  the  contract  appears  to  us  to  be  a  different 
aoeeptance  from  that  which  affords  conclusive  evidence  of  the 
contract  having  been  fulfilled. 

"We  are  therefore  of  opinion  in  this  case  that  although  the 
defendant  had  done  nothing  which  would  have  precluded  him 
from  objecting  that  the  wheat  delivered  to  E.  was  not  according 
to  the  contract,  there  was  evidence  to  justify  the  jury  in  find- 
ing that  the  defendant  accepted  and  received  it." 

There  has  been  a  good  deal  of  adverse  criticism  on  the 
language  of  this  judgment  by  eminent  judges  in  subsequent 
cases,  viz..  Hunt  v.  Hecht  (1852,  8  Ex.  814,  per  Martin,  B.,  p. 
818) ;  Coaviba  v.  B.  &  E.  Ry.  Co,  (1858,  3  H.  &  N.  510,  per 
Bramwell,  B.,  p.  517) ;  Castle  v.  Swat^der  (1861,  6  H.  &  N.  828, 
J^  Crompton,  J.,  p.  832).  Indeed,  the  notion  that  "  acceptance  " 
denotes  a  different  act  according  to  the  legal  consequences 
▼hich  are  inferred  from  it  does  not  seem  very  intelligible.  The 
decision  itself  is,  however,  approved  and  followed  by  a  decision 
of  the  Court  of  Appeal  in  Kibble  v.  Gough  (38  L.  T.  204),  where  KibUe  ▼.  Gough. 
the  sale  was  of  a  specific  quantity  of  barley  on  the  terms  that 
^e  bulk  should  be  well  dressed  and  equal  to  sample.  On 
<*rtain  barley  being  delivered  as  in  pursuance  of  the  contract, 
^»e  defendant's  foreman  had  given  a  receipt  for  it  marked  "  not 
^ual  to  sample,'*  but  it  was  proved  at  the  trial  that  the  barley 
^M  in  fact  equal  to  sample.  It  was  decided  that  there  was 
*^ptance  within  the  statute,  and  judgment  was  given  for 
plaintiff 
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Pabt  IV.  The  conclusion  to  which  I  have  arrived  on  a  foil  considen- 

§  2  (A). 

^ r ^  tion  of  the  authorities  is,  that  the  language  of  the  judgment  ift 

Morton  v.  Tibbett  is  fairly  open,  by  the  use  of  the  word  "  accept- 
ance "  in  a  double  meaning,  to  the  adverse  criticisms  which  have 
been  made  on  it ;  but  that  the  decision  is  really  based  on  a 
principle  capable  of  being  expressed  in  intelligible  langiuiga. 
The  predicament  to  which  the  word  "  acceptance  "  in  its  fint 
sense,  is  applied  in  this  judgment,  would  be,  I  think,  man 
accurately  and  significantly  marked  by  the  phrase  "  conditumal 
acceptance."  It  is  an  acceptance  subject  to  a  condition  that 
the  acceptance  may  be  recalled  if,  when  the  time  for  examimog 
or  testing  the  goods  arrives,  they  shall  be  discovered  to  be 
not  according  to  contract.  The  term  "conditional  acceptaood" 
corresponds  with  the  expressions  used  by  Lord  Chelmsford  in 
his  judgment  in  Couston  v.  Chapman  (L.  R  2  H.  L.  Sa  iM\ 
and  with  the  expression  "provisional  acceptance''  used  bj 
Denman,  C.J.,  in  Curtis  v.  Pugh  (11  Q.  B.  114),  and  perliap 
Lord  Justice  Brett's  phrase  "  no  absolute  acceptance  "  in  Kittlk 
V.  Oough  (38  L.  T.  205,  comp.  per  eundem  in  HeiUbut  v.  JBKflt 
8071,  L.  R.  7  C.  P.  438,  456),  may  be  regarded  as  pointing  to  the 
same  notion. 

Now,  on  looking  at  the  facts  in  Morton  v.  Tibbett,  it  is  dear 
that,  assuming  the  acceptance  to  have  been  coTvditional  in  ibe 
sense   above-mentioned,  the   condition  under  which  it  migbt 
have  been  recalled  never  happened ;  for,  after  verdict  for  the 
plaintiff,  it  must  be  assumed  that  the  defendant  was  not  en- 
titled to  reject  the  goods.     The  same  remark  applies  to  the 
facts  in  Kibble  v.  Oough,  and  it  will  be  observed  that  in  Lord 
Justice  Cotton's  judgment,  reliance  is  placed  on  the  circum- 
stance that  the  defendant  had  no  right  to  reject  the  barley.  The 
receipt  in  this  case  seems  to  me  capable  of  being  construed 
either  as  a  conditional  acceptance,  which  became  absolute  by 
its  being  shown  that   the   barley  did   in  fact  correspond  to 
sample ;  or  as  an  absolute   acceptance,   reserving  a  right  to 
claim  damages  as  on  a  breach  of  warranty.     If  a  case  should 
arise  on  a  verbal  contract  where  the  buyer  accepts  the  goods 
tendered  conditioiially,  and  afterwards  rightly  rejects  them  as 
not  according  to  contract ;  I  think  it  still  consistent  with  the 
decisions,  as  well  as  with  principle,  to  say  that  the  Statute  of 
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Frauds  would  be  well  pleaded  to   an   action   brought  by  the        P-^m  IV. 
seller.     But,  as  in  such  a  case  the  defendant  must  succeed   on   — — t — '• — 
the  meritSy  the  point  can  hardly  be  of  practical  consequence. 

The  cases  of  Chaplvn,  y.  Rogers,  Blenkinsop  v.  Clayton^  and 
Minion  v.  Tibbett  illustrate  the  proposition  that  acceptance 
may  be  inferred  from  a  deaUng  with,  or  attempt  on  the  part  of 
the  buyer  to  deal  with,  the  property  in  the  goods.  As  further 
instances,  in  actions  arising  not  upon  the  Statute  of  Frauds  but 
upon  the  buyer's  right  to  reject  the  goods  as  not  according  to 
fiunple,  I  cite  the  cases  of  Parker  v.  Palmer  (4  B.  &  A.  387), 
and  Chapman  v.  Morton  (11  M.  &  W.  534).  In  both  cases  the 
buyer,  having  offered  the  goods  for  sale  after  opportunity  for 
inspection,  was  held  to  have  finally  accepted  them.  I  shall  next 
cite  cases  showing  that  acceptance  may  be  infened  from  a  mere 
dealing  with  the  documents. 

In  Farina  v.  Home  (1846),  16  M.  «&  W.  119,  the  goods  were  Or  with  the 
at  the  time  of  the  agreement  in  the  hands  of  the  wharfinger  of  of  title  to  them. 
the  plaintiff  (vendor).  The  plaintiff  had  endorsed  and  sent  to 
the  defendant  a  delivery  warrant  which  the  latter  kept  for 
about  ten  months.  It  was  left  to  the  jury  to  say  whether  there 
had  been  a  "  delivery  and  acceptance  ; "  and  they  found  for  the 
plaintifil  On  motion  for  a  new  trial,  the  judgment  of  the 
Courts  delivered  by  Baron  Parke,  was  to  the  effect  that  there 
was  sufficient  evidence  of  acceptance  but  none  of  "actual 
receipt "  within  the  statute. 

In  Currie  v.  Anderson  (2  E.  &  E.  592),  the  plaintiff,  who 
had  shipped  goods  on  the  verbal  order  of  the  defendant  on 
board  a  vessel  designated  by  the  latter,  was  allowed  to  retain  a 
verdict,  although  the  only  evidence  of  the  goods  having  been 
accepted,  or  having  arrived  at  their  destination,  consisted  in 
the  &ct  that  the  defendant,  through  an  agent  of  his,  kept  the 
bill  of  lading  for  more  than  a  year  without  making  any 
communication  to  the  plaintiff  upon  the  subject  of  their  non- 
arrivaL 

Where  a  larger  quantity  of  goods  are  sent  than  ordered, 
there  is  no  acceptance  unless  the  buyer  with  the  assent  of  the 
vendor  selects  out  of  the  whole   quantity  the   subject   of  his 
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^/S'/aT*       purchase,  00  as  to  constitute  a  new  contract  as  well 

§  2  (A). 


as  an 


acceptance  under  it  (OunUffe  y.  Harrison,  6  Ex.  906). 


(e)  Oral  state- 
ments of  the 
buyer  aocom- 
panying  an 
equiveoU  act. 


(e)  Oral  statements  by  the  buyer  to  a  third  party  accom- 
panying an  act  capable  of  being  construed  as  an  act  of  owner- 
ship are  admissible  as  evidence  of  the  intention  in  a  question 
of  acceptance. 

In  Bainea  v.  Jewme  (1836,  7  C.  &  P.  288),  before  Alder- 
BOfikf  B«y  at  msifrius,  the  question  related  to  the  sale  of  a  fire- 
engine.  The  buyer  had  taken  a  third  person  to  look  at  it^  and 
said,  ''I  know  what  I  am  going  to  do  with  it;'*  and  made 
obsenrations  to  other  persons  speaking  of  it  as  his  own.  Baron 
Alderson  in  summing  up  said,  **  Tou  will  consider  whether  this 
convinces  you  that  the  defendant  treated  the  fire-engine  as  his 
own,  and  dealt  with  it  as  such ;  for  if  so  the  plaintiff  is  entitled 
to  a  verdict"  A  verdict  was  given  for  the  plaintiff  accordingly. 
The  evidence  of  acceptance  in  this  last  case  was  very  slight,  and 
perhaps  the  case  is  not  much  to  be  relied  oa  There  seems 
to  have  been  no  evidence  whatever  of  actual  receipt  I  here 
refiur  by  antidpation  to  the  case  of  Ma/rvm  v.  Wallia  (6  K  &  B. 
726),  a  case  which  as  it  chiefly  turned  upon  actual  receipt  will 
be  more  fully  stated  hereafter  (see  p.  192,  post). 


What  constitutes 
aotoal  receipts 


II. — What  constitutes  actual  receipt. 

This  will  be  considered  under  the  following  heads  according 
to  whether  the  goods  (or  part  of  them)  are  physically  trans- 
ferred,— 

(a)  From  the  immediate  possession   of  the   seller  or  his 

servants  into  that  of  the  buyer  or  his  servants  : 
(6)  From  the  immediate  possession  of  the  seller  or  his 
servants  into  that  of  a  third  party  having  authority 
as  agent  or  bailee  of  the  buyer  to  receive  tlie  goods : 
and  also  the  more  complex  case  where  the  goods 
are  first  delivered  to  a  forwarding  agent,  and  then 
by  him  delivered  to  a  receiving  agent  for  the  buyer, 
or  where  the  forwarding  ageut  changes  his  cha- 
racter and  becomes  the  buyer's  agent  to  keep  the 
goods  for  him. 
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Or  where  the  goods  remain :                                                             s^^rl^* 
(c)  In  the  actual  possession  of  a  middleman,  who  fi'om * -^ 


being  the  bailee  of  the  vendor  in  respect  of  the 
goods,  becomes  the  bailee  of  the  buyer ;  or 
(<2)  In  the  actual  possession  of  the  vendor  himself,  who  by 
some  new  arrangement  with  the  buyer  becomes  his 
bailee  in  respect  of  the  goods. 

(a)  Under  this  head  there  can  be  no  difficulty  except  in  the  (a)  TranBfer 
case  of  bulky  goods  (e.g.  timber  in  the  rough)  which  not  being  immediate 
wsily  susceptible  of  damage  or  speedy  removal,  are  apt  to  be  ^^^^^^^^Ju!*  *«* 
left  for  a  time  to  take  care  of  themselves.     Cases  in  which  a  the  buyer. 
^aestion  arose  as  to  the  fact  of  transfer  of  possession  of  timber 
lying  in  the  rough,  or  merely  squared,  upon  neutral  premises, 
lie  Tandey  v.  Turner  (2  Bing.  N.  C.  151),  and  Cooper  v.  Bill 
(3  H.  &  C.  722).      It  was  enough  that   the  buyer  with  the 
asaent  of  the  vendor  showed  the  intention,  by  any  overt  act  on 
the  spot,  to  exercise  his  ownership.     The  case  of  a  stack  of 
bay  in  Chaplin  v.  Rogers  (1  East,  192, 194)  is  another  instance. 
The  expression  aynibolical  delivery  has  been  sometimes  applied 
to  auch  cases,  but  this  expression  is  inappropriate  in  regard  to 
moveables,  though  significant  in  the  history  of  land  tenure. 
The  instance  of  delivering  the  key  of  a  wai*ehouse  given  by 
Lord  Eenyon  in  Chaplin  v.  Rogers,  is  one  not  of  symbolical 
delivery,  but  of  giving  the  actual  possession  by  the  physical 
means  of  access  to  the  goods. 

It  should  be  borne  in  mind  that  as  actual  receipt  is  different 
from  acceptance,  so  refusal  to  receive  or  take  delivery  is  a  dif- 
ferent thing  from  refusing  to  accept.  Refusal  by  a  person  to 
Wte  delivery  of  goods  tendered  to  him  must  be  evidenced  by 
some  outward  act  clearly  and  promptly  expressing  the  inten- 
tion not  to  take  the  goods  into  his  possession  or  allow  them  to 
^  brought  upon  his  premises.  An  instance  of  refusal  to  take 
delivery  will  be  found  in  the  state  of  facts  in  Bcddey  v.  Parker 
('  D.  &  R.  221) ;  and  also  in  that  of  Bolton  v.  Lancashire  & 
Y(^rkskire  Railway  Co.  (L.  R.  1  C.  P.  431). 

(i)  Actual  receipt  within  the  statute  is  effected  by  delivery  (b)  Prom  the 
fc>  t6e  warehouseTKUin  of  the  buyer.    A  warehouseman  is  a  ^JlUy^of  the 
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Part  IV.        mercantile  agent  whose  proper  function  is  to  receive  and  keep 
goods  until  sold  to  and  taken  away  by  the  ultimate  purchaser. 


seller  or  of  the 


forwLding  If  til®  law  did  not  recognise  receipt  by  the  warehouseman  of 

agent,  to  that  of  ^he  merchant  as  actual  receipt  by  him,  there  would  in  the  usual 

the  warehouse-  ,  •11 

man  of  the  course  of  business  be  no  actual  receipt  by  the  merchant  at  alL 

^'*^*''*  In  LoMey  v.  Varley  (12  Ad.  &  El.  632),  wool,  the  subject  of 

a  verbal  contract  of  sale,  had  been  removed  to  a  warehouse 
where  it  was  kept  along  with  other  wool  belonging  to  the 
defendant  (the  buyer),  and  where  it  was  intended  to  remaiii 
until  taken  away  by  the  purchaser  from  him.  It  was  stated  in 
evidence  to  be  the  usual  coui*se  for  the  wool  to  remain  at  tbii 
place  until  paid  for ;  and  the  Court  considered  that  this  ciicam* 
stance,  although  not  continuing  the  lien  of  the  vendor,  gtfi 
him  a  special  interest  arising  out  of  his  original  owner8iu|iL 
Notwithstanding  this  right  of  the  vendor,  it  was  decided  thit 
the  warehouse  to  which  the  wool  had  been  removed  was  tk 
defendant's  warehouse,  and  that  there  was  therefore  actual 
receipt  within  the  statute. 

Or  when  the  It  follows  as  a  corollary  of  the  last  proposition  that  wi«« 

caSerlu  good%  are  delivered  to  a  middleman  in  the  first  inatofMe 

warehouseman.     ^^  ^^^  capacity  of  a  Carrier  or  forwarding  agent,  a/ay  ad  of 

the  buyer  whereby  he  constitutes  the  carrier  his  warehousmofn^ 
wiU  be  equivalent  to  actual  receipt  The  following  cases  illua- 
trate  the  circumstances  under  which  the  employment  of  carrier 
is  deemed  to  be  changed  into  that  of  warehouseman  : — 

Bushel  V.  Wheeler  (15  Q.  B.  443  n.),  has  been  already  re- 
ferred to  (p.  173,  supra).    In  that  case  Coleridge,  J.  (p.  445  n) 
says : — "  Here  goods  are  ordered  by  the  vendee  to  be  sent  to 
a  particular  carrier,  and  in  effect,  to  a  particular  warehouse,  and 
that  is  done  in  a  reasonable  time.     That  comes  to  the  same 
thing  as  if  they  had  been  ordered  by  the  vendee  to  his  own 
house  and  sent  accordingly.     And  in  the  subsequent  case  of 
Meredith  v.  Meigh  (2  E.  &  B.  371),  Lord  Campbell  says:— "In 
Bushel  V.  Wheeler  the  vendee  ordered  the  goods  to  be  sent  by  a 
particular  ship ;  and  they  were  so  sent  and  left  lying  in  the 
warehouse  of  the  owner  of  that  ship  for  five  months,  with  the 
vendee's  knowledge.     That  was  evidence  that  the  vendee  had 
constituted  the  owner  of  the  ship,  who  had  been  agent  to  cany 
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agent  to  keep  the  goods ;  and  if  he  had  done  so  he  had        g^',^* 
received  them  himself."  '- 1 — ^ 


In  connexion  "with  this  subject  I  shall  now  mention  three 
eases  in  which  the  question  was  whether  the  transitus  had 
ended  so  as  to  put  an  end  to  the  right  of  stoppage  by  the  unpaid 
vendor.  The  criterion  adopted,  namely  the  change  of  cliaracter 
from  carrier  to  warehouseman  is  the  same  as  that  adopted  in 
BuAdv,  Wheeler. 

In  Leeds  v.  Wright  (3  Bos.  &  P.  320),  A.,  a  general  agent  in  Cases  relating  to 
London  for  B.  &  Co.  in  Paris,  having  power  on  their  behalf  to  trarmtus.  ° 
export  goods  to  such  markets  as  he  should  think  fit,  purchased 
goods  in  the  name  of  B.  &  Co.  from  C.  at  Manchester,  desuing 
them  to  be  sent  to  D.,  a  packer  in  London.  After  their  arrival 
A.  had  some  of  the  goods  unpacked  and  exported,  and  the 
remainder  repacked.  While  the  goods  so  repacked  remained  in 
the  house  of  D.,  news  arrived  of  the  failure  of  B.  &  Co.  The 
(juestion  arose  whether  C,  as  unpaid  vendor,  could  recover  the 
goods  as  m  transitu.  It  was  held  that  they  were  not  in  tran- 
nttt  but  at  home,  that  is  to  say  in  effect,  that  A.,  acting  as 
general  agent  for  B.  &  Co.,  had  constituted  D.  his  and  their 
Vttehouseman  for  the  goods. 

In  Foster  v.  Frampton  (1826,  6  B.  &  C.  107),  a  tradesman 
having  bought  a  quantity  of  sugar,  received  notice  from  C,  a 
carrier,  of  its  arrival  in  Birmingham.  He  took  samples  of  the 
Higar  and  requested  C.  that  it  should  remain  in  his  warehouse 
iotil  further  directions.  The  tradesman  became  bankrupt,  and 
he  question  was  whether  the  transitus  was  at  an  end.  Bayley, 
,,  in  delivering  judgment,  cited  the  cases  of  Richardson  v.  Goss, 
Bos.  &  P.  119,  and  Scott  v.  Fettitt,  3  Bos.  &  P.  469,  and  con- 
ided  as  follows : — "  Here  the  bankrupt  on  the  particular 
casion  used  the  warehouse  of  the  carrier  as  his  own,  and 
ide  it  the  repository  of  his  goods.  I  therefore  think  the 
insitus  was  at  an  end  as  soon  as  the  bankrupt  took  the 
nples  from  the  hogsheads  and  desired  that  they  should  remain 
the  warehouse  till  further  directions." 

In  Allan  v.  Gripper  (2  Cr.  &  J.  218),  goods  consigned  to  P. 
le  vendee),  were  conveyed  by  water  and  deposited  in  the 
trier's  warehouse.  It  was  the  usual  course  for  P.'s  goods  of 
s  like  nature  to  be  deposited  in  that  warehouse,  and  delivered 
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out  to  his  customers  as  they  were  wanted.  Bayley,  J.,  gafe 
judgment  as  follows: — "If  the  goods  were  to  remain  at  tbe 
warehouse  until  some  new  destination  was  given  them  by  E, 
the  tranaitua  in  question  must  be  considered  at  an  end.  There 
are  many  cases  which  decide  that  if  you  send  goods  to  be 
delivered  at  a  warehouse,  there  to  abide  the  orders  of  the 
vendee,  when  they  arrive  at  sucb  warehouse  the  tranaitus  is  at 
an  end,  and  the  right  of  stoppage  vn  transitu  is  consequeDtly 
gone." 


Where  there  is  a 
transitus  there 
is  no  actual 
receipt  uutil  the 
tranntua  is 
ended. 


Contraiy  view 
adopted  by 
Mr.  Benjamin. 


This  view 
criticised. 


Upon  the  general  tenor  of  the  cases  I  arrive  at  the  concloflioB 
that  where  goods,  tbe  subject  of  a  verbal  contract  of  8ale,aie 
placed  in  transit  on  the  way  to  the  purchaser,  there  is  no  odvol 
receipt  within  the  statute  until  the  traiisitua  ia  at  an  end. 
The  species  of  facts  which  have  been  held  to  end  the  transiiiUM 
will  be  further  considered  hereafter  upon  the  subject  of  stoppage 
in  transitu, 

I  must  admit  that  the  contrary  view  is  adopted  by  Mr. 
Benjamin,  who  says  (p.  135): — "It  is  well  settled  that  the 
delivery  of  goods  to  a  common  carrier,  d  f&rtiori  to  one 
specially  designated  by  the  purchaser  for  conveyance  to  him 
or  to  a  place  designated  by  him,  constitutes  an  actual  receipt 
by  the  purchaser.  In  such  cases  the  carrier  is  in  contempla- 
tion of  law  the  bailee  of  the  person  to  whom,  not  by  whom, 
the  goods  are  sent,  the  latter  in  employing  the  carrier  being 
considered  as  an  agent  of  the  former  for  that  purpose." 

It  is  indeed  undoubted  that  under  a  contract  of  sale  it  is 
presumed,  unless  otherwise  expressed,  that  as  soon  as  the  goods 
are  consigned  to  the  buyer  in  the  hands  of  the  carrier,  the 
earner  is  in  contemplation  of  law  the  bailee  of  the  person  to 
whom,  not  by  whom  the  goods  are  sent,  and  the  consignee  is  the 
person  to  sue  the  carrier  in  case  of  loss  {Dawes  v.  Peck,  8  T.  B. 
330 ;  Dunlop  v.  LambeH,  6  CI.  &  Fin.  600,  620).  But  all  this 
presupposes  a  contract,  and  the  case  is  otherwise  where  there  is 
no  contract  {Coombs  v.  B.  d  E.  Ry.  Co.,  3  H.  &  N.  510  ;  CoaJts 
V.  Chaplin,  3  Q.  B.  483).  It  is  also  undoubted  that  when  goods, 
the  subject  of  a  contract  of  sale,  are  delivered  to  a  carrier,  the 
seller,  under  the  old  system  of  strict  pleading,  was  entitled  to 
maintain  his  action  for  goods  sold  and  delivered  (DiMon  v. 


WHAT  IS  ACTUAL  EECEIPT. 


185 


Sdmmwm,  3  B.  &  P.  582).   And  such  delivery  by  construction       ^^'(iT* 

of  law  transfers  the  possession  to  the  buyer,  so  that  (subject   ^ » 

only  to  the  possibility  of  a  revestiog  of  both  property  and 
possession  in  the  seller  by  stoppage  in  transitu)  the  seller's 
rights  are  at  an  end  {Walley  v.  Montgomery,  3  East,  585).  But 
it  does  not  follow,  nor  do  I  find  in  any  of  the  numerous  autho- 
rities cited   by   Mr.  Benjamin,  any  direct  authority  for   the 
proposition  that  delivery  to  the  carrier  constitutes  actual  receipt 
by  the  buyer  within  the  statute.     There  is  indeed  a  dictum 
of  Lord  Campbell  in  Hart  v.  Bv^h  (E.  B.  &  E.  498),  who  says : 
— "  I  think  that  where  there  is  a  verbal  contract  and  an  order 
to  deliver  to  a  particular  carrier,  a  delivery  to  that  carrier  does 
satisfy  the  Statute."     This  appears  to  have  been  in  answer  to 
bis  own  question  asked  in  the  course  of  the  argument  (as 
reported  in  the  Law  Journal,  27  L.  J.  Q.  B.  272) : — "  How  can 
you  say  that  the  defendant  actually  received  the  brandy  when 
t  was  at  the  bottom  of  the  sea  ?  "     And  in  Sviith  v.  Hudson 
[6  B.  &  S.  431),  there  are  passages  in  the  judgment  of  Mr.  Justice 
Blackburn  (p.  448)  which  imply  that  he  thought  the  receipt 
>f  the  carrier  to  be  actual  receipt  within  the  Statute.     In  that 
^ase,  however,  the  question  upon  the  Statute  of  Frauds  was 
argued  on  the  assumption  (which  was   manifestly  true)  that 
the  railway  company  held  the  goods  as  warehousemen  of  the 
buyer. 

The  view  which  I  have  adopted  is,  I  think,  supported  by  the  The  view  taken 
general  tenor  of  the  judgments  in  Meredith  v.  Meigh  (2  E.  &  supported  by 
B.  364),  though  the  questions  of  acceptance  and  actual  receipt  *"   ^^  ^' 
are  there  not  clearly  distinguished.     The  same  remark  to  some 
extent  applies  to  the  judgments  in  Coorabs  v.  B.  <k  E.  Ry.  Co. 
(3   a  &  N.  510);  but  those  of  Pollock,  C.B.   (p.  515),  and 
Martin,  B.  (p.  516)  are  particularly  directed  to  actual  receipt. 
In  the  case  of  Morton  v.  Tihhett,  already  commented  on  (p.  176, 
9Upra),  Lord  Campbell  (15  Q.  B.  p.  439)  lays  stress  on  the  cir- 
camstance  that  the  vendee  not  only  resold  the  wheat,  but  altered 
its  destination  by  sending  it  to  another  wharf    This  he  argued  to 
be  evidence  of  acceptance  and  receipt,  and  though  not  expressly 
stated,  it  may  be  inferred  that  the  altering  the  destination 
Twhich  would  have  put  an  end  to  any  question  of  stoppage  in 
irarmtu)  was  considered    material  in  regard  to   the  actual 
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s^5'm*       receipt ;  as  the  resale  was  in  regard  to  the  acceptance.    The 
^^- — r ^   discussion  in  Currie  v.  Anderson  (2  E.  &  B.  592)  shows  that 


there  is  no  such  settled  rule  as  that  stated  by  Mr.  Benjamin. 
For  as  in  that  case  the  goods   were  delivered  to  a  carrier 
selected  by  the  buyer,  the  question  of  actual  receipt  would  not 
have  been  arguable.     There  is  a  dictum  of  Lord  Deiunan,  CJ., 
in  Bushel  v.  Wheeler  (15  Q.  B.  445  n.) : — "  I  do  not  think  tlie 
mere  taking  by  the  carrier  is  a  receipt  by  the  vendee."   I 
think  it  also  not  inappropriate  to  observe  the  meaning  in  whidi 
the  cognate  expression  "  actual  delivery  "  has  been  emplojfed 
by  judges.     In  Sn^e  v.  Prescott  (1  Atk.  249),  Lord  Hardwire 
applies  the  phrase  "  actual  delivery "  to  mark  the  stage  where 
the  transit  ends.    And  this  decision  is  referred  to  by  the  judges 
of  the  King's  Bench  in  ElUs  v.  Hunt  (3  T.  R.  464,  468,  469) ; 
and  the  phrase  "  actual  delivery  "  used  as  the  test  of  the  right 
of  stoppage  in  ti^nsitu  being  at  an  end.     The  criterion  of 
actmd  delivery  was  here  considered  to  be  satisfied  by  the 
buyer's  assignee  in  bankruptcy  having  put  his  mark  on  the 
goods  arrived  in  the  hands  of  the  carrier  at  the  inn  where  his 
journey  ended. 
And  on  principle.       If  the  point  were  to  be  considered  independently  of  authority, 

I  should  think  the  express  intention  of  the  statute,  by  the  use 
of  the  word  "  actual,"  was  to  distinguish  the  kind  of  receipt 
meant  from  the  constructive  possession  of  the  consignee  by  the 
carrier.  It  is  indeed  in  some  sense  by  a  construction  that  the 
merchant  is  said  to  receive  goods  by  his  warehouseman ;  but 
such  receipt  is  in  a  fair  mercantile  sense  actual  receipt  by  the 
merchant,  being  that  which  ordinarily  takes  place  in  tlie  course 
of  business. 

(c)  Where  the  (c)  Where  the  goods,  notwithstanding  the   engagement  to 

of^e^^er*^      sell,  remain  in  the  custody  of  a  middleman,  who  at  the  time  of 
attoma  so  as  to     gjj^  jjgj^j  them  as  warehouseman  for  the  vendor,  the  question  of 

become  the  ... 

warehouseman      actual  receipt  within  the  statute  depends  upon  the   consent 


of  the  bayer. 


of  the  thiee  parties  to  the  effect  that  the  middleman 
shall  thenceforth  hold  them  as  warehouseman  for  the  buyer. 
Such  joint  consent  constitutes  an  equivalent  to  delivery  for,  I 
think,  every  legal  purpose.  The  most  satisfactory  evidence  of 
it  is  an  order  by  the  vendor  and  a  note  by  the  middleman 
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acknowledging  the  order,  and  stating 'that  the  goods  have  been       ?^o*/^' 

transferred  in  his  books  to  the  vendee.     A  similar  note  trans-   "* » ' 

feiTing  the  goods  to  a  sub-vendee  would  be  good  by  way  of 
estoppel  against  the  warehouseman  {Hawea  v.  Watson,  3  B.  & 
C.  540),  and  if  covered  by  the  authority  of  the  vendor  s  order 
would,  in  every  respect,  complete  the  delivery. 

But  the  mere  acceptance  and  receipt  of  a  delivery  order  not 
lodged  with   the   warehouseman   is  not   enough   to  bind   the 
bargain  (  Bentall  v.  Bum,  3  B.  &  C.  423 ;  Farina  v.  Home,  16 
M.  &  W.  119,  already  cited  p.  179,  sujyra).     In  the  latter  case 
the   consignee  of  the  foreign  vendor  had  obtained   from  the 
warehouseman  a  "  wanant "  making  a  certain   case  of  goods 
deliverable  to  him  or  his  assignee  by  indorsement  on  payment 
of  rent  and  charges.     The  effect  of  this  is  clearly  described  by 
Parke,  B.  (16  M.  <&  W.  p.  123)  as  follows :— "The  warrant  is  no 
more  than  an  engagement  by  the  wharfinger  to  deliver  to  the 
consignee  or  anyone  he  may  appoint ;  and  the  wharfinger  holds 
the  goods  as  the  agent  for  the  consignee  (who  is  the  vendor's 
agent),  and  his  possession  is  that  of  the  consignee  until  an 
assignment  has  taken  place,  and  the  wharfinger  has  attorned, 
so  to  speak,  to  the  assignee,  and  agreed  with  him  to  hold  for 
him.     Then,  and  not  till  then,  the  wharfinger  is  the  agent  or 
bailee  of  the  assignee,  and  his  possession  that  of  the  assignee, 
and  then  only  there  is  a  constructive  delivery  to  him.     In  the 
meantime  the  warrant,  and  the  indorsement  of  the  warrant,  is 
nothing  more  than  an  offer  to  hold  the  goods  as  the  warehouse- 
man of  the  assignee." 

Where,  however,  there  is  a  complete  subaale  by  a  vendee 
who  has  been  furnished  with  the  vendor  with  indicia  of  a 
power  of  selling  the  goods,  there  seems  to  be  a  complete  legal 
equivalent  to  delivery  as  between  the  vendor  and  first  vendee. 
In  Green  v.  Haythorne  (1  Starkie,  447)  the  vendor  had  * 
furnished  the  vendee  with  an  invoice  and  samples  of  the  goods 
to  enable  him  to  put  them  upon  the  market,  and  the  latter  sold 
to  a  sub-vendee  an  ascertained  and  specific  parcel  of  the  goods. 
It  was  held  by  Lord  Ellenborough  that  immediately  upon  the 
subsale  the  warehouse  where  the  goods  were  became  the  ware- 
house of  the  sub-vendee,  and  the  vendor's  rights  over  the  goods 
were  gone. 
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Part  IV.  (d)  Where  the  goods  remain  in  the  possession  of  the  vendor 

^^ r — '• —    himself,   the   question   is  whether  or  not  there   is  sufficient 

(d)  Goods  evidence  of  a  new  arrangement  whereby  the  vendor  ceases  to 

lemaming  in  .  . 

poeseesion  of        hold  the  goods  as  vendor  relinquishing  his  rights  as  such,  and 

Bfillfif   w^ho  l)V  ft 

new  arrangement  Commences  to  hold  them  in  another  character,  namely  as  tbe 

^n  te        bailee  of  the  buyer. 

buyer  in  respect        The  conflict  of  authority  presented  by  the  cases  upon  this 

point  arises  from  the  various  species  of  facts  which  the  Conrti 
have  at  different  times  thought  sufficient  evidence  of  any  sodi 
new  arrangement  having  been  made.  The  principle  to  be 
deduced  from  the  cases  appears  to  be  this  : — 

The  evidence  of  such  drrangemevi  as  to  constittUe  actvd 
receipt  by  the  buyer  {the  goods  remaining  in  vendor's  posses- 
sion) must  consist  either  of  unequivocal  facts  leading  to  ihs 
infcrcTice  that  both  parties  treated  the  goods  as  delivered,  tte 
vendor  having  parted  with  his  rights  as  such,  and  the  vendee 
dealing  with  them,  as  at  home;  or  there  must  he  evideTioe  of  an 
express  a^freement  whereby  the  goods  are  to  remain  vnth  ike 
vendor  as  the  bailee  of  the  purchaser. 

The  authorities  by  way  of  illustration  are  here  given  in  order 
of  time. 

Chaplin  v.  Rogers  (1800,  1  East,  192),  the  case  of  the  hay- 
stack before  referred  to  (p.  175,  ante).  The  leading  facts  have 
already  been  mentioned.  The  argument  of  counsel  for  the 
defendant  is  instructive  as  showing  that  it  was  felt  necessary  on 
his  part  to  make  out  that  the  possession  was  treated  by  both 
parties  as  the  possession  of  the  defendant  (the  vendee). 

In  the  cases  of  Anderson  v.  Scott  (at  nisi  privs,  1806,  1 
Camp.  235),  and  of  Hodgson  v.  Le  Bret  (1808,  1  Camp.  238), 
Lord  Ellenborough  held  that  the  mere  marking  of  the  goods  by 
the  vendee  took  the  case  out  of  the  statute,  an  opinion  which 
has  been  clearly  overruled  by  the  later  authorities  of  Baldey  v. 
Parker  (2  B.  &  C.  37),  and  Bell  v.  Bament  (9  M.  &  W.  36). 
In  Hurry  v.  Mangles  (1811,  1  Camp.  452),  Lord  Ellenborough 
held  the  acceptance  of  warehouse  rent  by  the  seller  from  the 
buyer  conclusive  to  show  an  executed  delivery,  putting  an  end 
to  the  vendor's  rights.  This  decision  was,  in  the  subsequent 
case  of  Miles  v.  Go^i^n  (2  Cr.  &  M.  504,  513),  attributed  to  the 
circumstance  that  the  rights  of  a  sub-vendee  intervened ;  but 
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that  does  not  appear  from  the  report  in  Campbell  to  have       ^^o'/lT' 

entered  into  the  ratio  decidendi.  ^ * 

Elmore  v.  Stone  (Common  Pleas,  1808,  1  Taunt.  458)  must, 
notwithstanding  subsequent  doubts,  be  treated  as  a  leading  case. 
The  plaintiff,  who  kept  a  livery  stable  and  dealt  in  horses,  had 
asked  180  guineas  for  the  horses  in  question.  The  defendant 
after  offering  a  less  price,  which  was  rejected,  sent  word  that 
the  horses  were  his,  but  that  as  he  had  neither  servant  nor 
stable,  the  plaintiff  must  keep  them  at  livery  for  him.  The 
plaintiff  upon  this  removed  them  out  of  his  sale  stable  into 
another  stable.  It  was  objected  for  the  defendant  that  there 
was  no  such  delivery  as  to  satisfy  the  statute.  The  jury  found 
a  verdict  for  the  plaintiff,  and  the  objection  was  afterwards 
argued  before  the  Court  of  Common  Pleas.  The  judgment  of 
the  Court,  delivered  by  Mansfield,  C. J.,  was  to  the  effect  that  the 
plaintiff  by  accepting  the  order  that  the  horses  were  to  stand  at 
livery  possessed  them  not  as  owner,  but  as  livery  stable  keeper, 
and  that  he  had  parted  with  his  lien.  The  verdict  was  accord- 
ingly sustained. 

The  next  case  is  Blenkinsop  v.  Clayton  (1873,  7  Taunt.  597, 
see  p.  176,  ante).  There  seems  in  that  case,  as  Mr.  Blackburn 
observes  in  his  book  on  Sale  (p.  33),  to  have  been  no  evidence 
whatever  of  actual  receipt,  but  the  Court  of  Common  Pleas 
thought  it  ought  to  have  been  left  to  the  jury  to  say  whether 
there  had  been  any  delivery  or  not. 

After  the  decision  of  Blenkinsop  v.  Clayton,  the  current  of 
authority  (as  Mr.  Blackburn  further  observes)  set  the  other 
way. 

In  Howe  v.  Palmer  (1820,  8  B.  &  A.  321),  after  a  verbal  sale 
of  tares  by  plaintiff  to  defendant,  the  latter  requested  that  they 
might  remain  on  the  plaintiff's  premises  until  the  time  for 
sowing,  which  was  agreed  to.  Plaintiff  afterwards  measured 
out  and  set  apart  a  quantity  corresponding  to  the  order,  and 
gave  instructions  to  his  servants  that  they  should  be  delivered 
to  defendant  when  he  should  call  for  them.  Plaintiff  had  a  . 
verdict  with  leave  to  defendant  to  move  to  enter  a  n^onawit 
Judgments  were  delivered,  in  the  Queen's  Bench,  by  Abbott, 
C.J.,  Bayley,  Holroyd,  and  Best,  JJ.,  to  the  effect  that  there 
was  neither  acceptance  nor  actual  receipt  within  the  statute. 
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Abliott.  Bayley,  and  Best  cliiefly  confined  themselves  to  sliow- 
ing  that  there  was  no  acceptance.  Holroyd  gave  judgment  on 
both  grounds.  Bayley  expressed  a  doubt  whether  Elmore  v. 
Stone  was  well  decided. 

Tcnipesi  v.  Fitzgentld  (also  in  the  King's  Bench,  1820,  3  B. 
Si  A,  080)  aroao  out  of  a  verbal  engagement  to  sell  a  horse  in 
August.  The  defendant  ha*l  asked  the  plaintiff  to  keep  the 
horse  for  him  until  he  should  return  about  the  22d  September. 
He  returned  about  the  20th  September,  rode  the  horse,  bad  it 
rubbed  down  by  his  servant,  and  then  requested  the  plaintiff  to 
keep  it  for  another  week.  Notwilhatanding  a  special  verdict  to 
the  effect  that  the  defendant's  riding  the  horse  was  an  act  of 
ownership,  the  Court  decided  that  he  had  no  such  receipt  and 
control  aa  owner  as  to  take  the  ca.se  out  of  the  statute. 

Unrif.r  V,  Tmi^iaitU  (King's  Bench,  1822,  5  B.  &  A.8.5o,  and 
1  D.  &  I{.  515) '  is  cited  by  Mr.  Blackburn  as  a  case  in  which  the 
facts  approached  very  nearly  to  those  in  Elmore  v.  Stone.  Tha 
plaintiff  had  verbally  sold  a  horse  to  defendauc,  and  it  was 
a^^reed  that  the  horse  should  remain  with  the  vendors  for 
twenty  days  without  charge  to  the  vendee.  At  the  expiration 
iif  that  time  the  horse  was,  by  tiie  direction  of  the  vendee,  soot 
to  grasH  and,  also  by  his  desire,  entered  in  the  park-keeper's 
books  in  the  name  of  the  Vendor,  It  was  held  that  there  was  . 
no  actual  receipt  within  the  statute.  The  test  was  again 
applied,  whether  the  vendor  had  ported  with  his  rights,  and  it 
was  held  that  he  bad  not  The  distinction  between  this  case 
and  Elmore  v.  Sbyne  appears  to  be  that  in  the  earlier  case 
there  was  evidence  of  an  express  agreement  that  the  plaintiff 
should  keep  the  horse  at  livery.  This  is  not  adverted  to  by  Mr. 
Blackburn  in  his  book  on  Sale,  but  the  cases  of  Beaumont  v. 
Brengeri,  5  C.  B.  301,  and  Marvin  v.  HWiis,  6  E.  &  B.  726, 
decided  since  the  publication  of  that  work,  give  some  import- 
ance to  it. 

The  case  of  BaMey  v.  Parker  (1823,  2  B.  &  C.  37  ;  3  D.  & 
R  221)  has  been  already  alluded  to.  The  defendant  had 
ordered  a  number  of  goods  in  a  linendraper's  shop  to  the  value. 


'  The  latter  seems  the  more  full      the  distinction  between   the  t 
report,  and  points  out  most  clearly      and  Elmore  \.  Stent. 
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in  all,  of  more  than  £10.     Some  of  them  were  actually  marked,       Part  iv. 
and  it  appears  that  all  were  specifically  selected  by  him,  so  that    >— ^ — , — '- 
the  fact  of  acceptance  was  clear,  according  to  the  more  recent 
case  of  Cusack  v.  Robinson  (1  B.  &  S.  299).    The  goods  were 
sent  to  the  bouse  of  the  defendant,  and  on  his  refusal  to  pay  for 
[       them  because  sufficient  discount  was  not  allowed,  were  taken 
back  again.    They  were  afterwards  sent  again  to  the  defendant's 
house  and  tendered  to  his  servant,  who  refused  to  take  delivery. 
It  was  held  that  the  statute  was  not  satisfied,  Bayley,  J.,  ob- 
senringy   "The  buyer  cannot  be  considered  to  have  actually 
received  the  goods,  when  they  have  remained  from  first  to  last 
in  the  possession  of  the  seller."     This  case  and  the  subsequent 
cases  of  Smith  v.  Sumam  (1829,  9  B.  &  C.  561),  and  BUI  v. 
Bamervt  (1841,  9  M.  &  W.  37),  overruling  the  authority  of  Lord 
Ellenborough  in  the  cases  oi  Anderson  v.  Scott  and  Hodgson  v. 
Le  Bret,  previously  cited  (p.  188,  su^yra),  put  an  end  to  the 
notion  that  mere  marking  of  the  goods  by  the  purchaser  can  be 
taken  as  actual  receipt  within  the  statute,  and  show  further 
that  no  act  done  by  the  purchaser  upon  the  goods  in  covtem- 
pUUion  of  tluiir  subsequent  removal  from  the  vendor's  premises 
to  his  own  can  be  construed  as  actual  receipt  by  him. 

If  authority  had  stopped  here,  there  would  have  been  a  great 
deal  to  be  said  in  favour  of  the  proposition  that  the  new 
arrangement  which  is  to  constitute  actual  receipt  by  the  buyer, 
of  goods  remaining  in  the  actual  possession  of  the  vendor,  can 
only  be  infen^ed  from  acts  of  an  unequivocal  nature.  The  most 
recent  cases,  however,  show  a  return  in  the  current  of  autho- 
rity ;  and  not  only  do  they  favour  a  more  easy  construction  of 
the  facts  to  infer  actual  receipt,  but  they  also  show  that  such 
receipt  may  be  inferred  from  mere  parol  evidence  of  a  verbal 
agreement,  whereby  the  vendor  parts  with  his  right  as  such  and 
becomes  the  bailee  of  the  purchaser. 

In  Beaumont  v.  Brengeri  (1847,  5  C.  B.  301),  the  Judges  of 
the  Common  Pleas  went  to  the  extreme  of  refinement  in  con- 
struing the  facts  as  evidence  of  actual  receipt.  The  facts  in 
evidence  were  as  follows ; — In  the  early  part  of  November, 
1846,  the  defendant  called  at  the  shop  of  the  plaintiflF,  a  coach- 
maker  in  London,  and  there  saw  a  carriage  which  he  agreed  to 
buy  for  the  sum  of  £70,  at  the  same  time  giving  instructions  to 
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Part  IV,  the  plaintiflF  to  make  some  alterations.  This  having  be^  done, 
the  defendant  again  saw  and  approved  of  the  carriage,  and 
requested  that  it  might  remain  in  the  plaintiff's  back  shop 
until  he  was  ready  to  ship  it  for  Denmark ;  at  the  same  time 
observing  that  he  would  make  use  of  it  a  few  times,  in  order 
that  it  might  pass  the  Custom-house  for  second-hand.  Acooid- 
ingly,  on  Saturday,  the  14th  November,  the  defendant  requested 
the  plaintiff  to  hire  a  horse  and  man  and  to  send  them  to  his 
house  the  following  day,  as  he  wished  to  drive  round  the  park. 
This  was  done,  the  defendant  paying  13^.  for  the  hire  of  the 
horse  and  man,  and  the  defendant,  after  using  the  carriage  a 
few  hours,  returned  it  to  the  plaintiff,  and  afterwards  refused  to 
accept  or  pay  for  it.  The  Court  held  there  was  evidence  of 
actual  receipt  as  well  as  of  acceptance  within  the  statute.  **  In 
cases  of  this  sort,"  said  Coltman,  J.,  "  the  question  will  be, 
whether  the  vendor  held  the  subject-matter  of  the  sale  as 
owner,  or  merely  as  warehousekeeper  for  the  vendee.  Looking 
at  the  evidence  in  this  case,  it  appears  to  me  that  there  is 
enough  to  show  an  agreement  between  the  parties  that  the 
plaintiff  should  hold  the  carriage  as  a  warehousekeeper. 

In  Marvin  v.  WaUis  (decided  in  the  Queen's  Bench  in  1856, 
6  E.  &  6.  726),  the  facts,  as  given  in  evidence  for  the  plaintiff 
(vendor),  were  that  there  was  a  complete  bargain  for  sale  of  a 
horse  at  a  price  above  £10  for  immediate  delivery  ;  that  after 
the  bargain  was  complete  the  plaintiff  asked  the  defendant  to 
lend  him  the  horse  for  a  few  days  until  he  got  another,  to 
which  the  defendant  agreed,  if  the  plaintiff  would  take  care  of 
it ;  that  the  plaintiff  in  consequence  kept  the  horse  from  tbbt 
time  not  as  vendor,  but  as  borrower.  The  jury  had  found  that 
the  contract  was  complete  before  the  permission  to  keep  the 
horse  was  given  to  the  plaintiff,  and  that  the  horse  was  lent  by 
the  defendant  as  owner.  The  Court  held,  on  the  authority  of 
Elmore  v.  Stone,  that  this  amounted  to  a  verdict  for  the  plain- 
tiff, and  that  there  was  evidence  of  actual  receipt,  within  the 
statute,  to  support  such  a  verdict. 

Cattle  V.  Sworder  (1861,  6  H.  &  N.  828),  was  a  case  decided 
by  the  Exchequer  Chamber,  in  which  that  Court,  consisting  of 
Cockbum,  C. J.,  and  Crompton,  Williams,  Byles  and  Keating,  JJ., 
were  unanimous  in  reversing  a  decision  (also  unanimous)  of  the 
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Court  of  Exchequer,  consisting  of  Barons  Martin,  Channell       ^^o'/JT' 
ind  Bramwell,  and  held  that  there  was  evidence  to  go  to  the 
jrary  of  the  vendor  having  become  bailee  for  the  purchaser.   The 
facts  appearing  at  the  trial  were  these : — In  February,  1857, 
tbe  traveller  of  the  plaintiffs,  who  were  spirit  merchants  at 
Bristol,  received  a  verbal  order  from  the  defendant,  an  inn- 
keeper, for  two  puncheons  of  rum  and  one  of  brandy  on  the 
terms  (as  it  was  stated)  that  they  were  to  remain  in  bond  in 
the  plaintifi^'  warehouse  till  defendant  wanted  them,  for  six 
months  without  payment  of  rent  and  after  that  period  subject 
to  warehouse  charges.     The  defendant  was  to  have  six  months* 
credit.    The  plaintiff  sent  an  invoice  specifying  by  their  marks 
two  particular  puncheons  of  rum  and  a  hogshead  of  brandy  as 
sold  to  defendant  for  JB80  2^.  2d.,  and  adding  the  words,  "  free 
fcr  six  months."     The  plaintiffs  had  a  warehouse  in  which  they 
were  in  the  habit  of  keeping  the  goods  of  other  persons  as  well 
IS  their  own.     The  spirits  in  question  lay  in  a  bonded  cellar 
fcnning  part  of  that  warehouse,   and  their  delivery  out  was 
therefore,  of  course,  subject  to  the  control  of  the  officers  of 
customs.    As  soon  as  the  spirits  in  question  were  sold,   the 
plamtifib  entered  the  transfer  in  their  books,  specifying  the 
pvticalar  casks  as  sold  to  the  defendant.     After  that  entry,  it 
appeared,  the  plaintiffs  had  no  power  of  getting  the  goods  out^ 
On  the  plaintiffs'  traveller  calling  with  the  account  after  the 
credit  was  expired,  the  defendant*  asked  whether  the  plaintiffs 
woald  take  the  goods  back  or  sell  them  for  him.   He  afterwards 
vrote  to  the  plaintiffs  asking  what  price  they  were  willing  to 
gi?e  for  the  rum  and  brandy.     The  Court  below  had  decided 
that  although  there  was  evidence  of  acceptance  there  was  none 
of  actual  receipt  to  satisfy  the  statute.     In  giving  judgment  in 
the  Exchequer  Chamber,  Cockburn,  C.J,,  says  (6  H.  &  N.  336) : 
— "I  think  there  was    evidence  that   the   possession   of  the 
plaintiffs,  which  had  originally  been  as  owners  and  sellers,  had 
been  converted  into  a  possession  by  them  as  bailees  for  the 
buyer ;  for  as  soon  as  the  goods  had  been  specifically  appro- 

1  This  last  point  is    not   men-  the    notice  of   the  judges    there. 

tioned  in  the  report  of  the  case  in  This  may  perhaps  account  for  the 

the    lower   Court   and   does    not  different  fate  of  the  case  in  the 

appear  to  have  been  brought  to  Court  of  Error. 
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priated,  the  defendant,  by  virtue  of  his  right  as  paichaier, 
evidenced  by  the  terms  of  the  invoice,  availed  himself  of  liii 
right  by  having  the  goods  warehoused  in  the  general  warehouse 
of  the  sellers,  and  by  requesting  the  sellers  to  take  back  the 
goods,  and  failing  that  to  resell  them  for  him." 

Crompton,  J.,  concurred  in  this  decision,  on  the  gionnd 
that  the  invoice  and  the  entiy  in  the  books  by  the  plaintiffiii 
which  put  the  goods  beyond  their  control,  was  evidence  tliai 
they  acted  as  warehousekeepers,  and  the  correspondence  and 
the  fact  of  the  defendant  keeping  the  invoice  afforded  evidence 
that  he  acquiesced  in  the  plaintiffs  so  acting.  William^ 
Byles  and  Keating,  JJ.,  concurred  in  the  decision  but  without 
expressly  stating  their  reasons. 


Where  there  has  been  a  sub-sale,  with  the  privity  of  the 
original  vendor,  the  abandonment  by  the  latter  of  his  lien  in 
favour  of  the  sub-vendee  will  be  presumed  more  easily  thaa  it 
would  have  been  in  regard  to  the  first  vendee.  Thus  in  MUa 
V.  Gorton  (2  C.  &  M.  504,  513),  Bayley,  B.,  referring  to  Hwrrjf 
V.  Mangles^  intimates  that  the  acceptance  of  rent  by  the  v^id(«ft 
from  the  sub-vendee  was,  in  effect,  a  delivery  to  him  putting  an 
end  to  the  lien.  In  Stoveld  v.  Hughes  (14  East,  316),  where 
timber  on  the  vendor's  wharf  was  sold  and  then  resold,  and  die 
original  vendor  being  informed  of  the  sub-sale  said,  **veiy 
well,"  and  allowed  the  agent  of  the  sub-vendee  to  mark  the 
timber  with  his  principars  name,  the  lien  was  held  to  be  at  ao 
end.  And  in  Pearson  v.  Dawson  (E.  B.  &  E.  448),  the  vendor 
having  recognised  the  purchaser  under  a  sub-sale  by  placing  on 
the  file  a  delivery  order  which  the  sub-vendee  had  received 
from  the  original  vendee,  and  by  from  time  to  time  delivering 
to  him  portions  of  the  goods,  was  held  to  have  abandoned  his 
lien  over  the  goods  which  remained  in  his  hands  not  actually 
delivered.  Under  circumstances  such  as  occurred  in  these 
cases,  it  would  doubtless  be  held  that  there  was  actual  receipt 
under  the  statute. 


Where  the 
goods  sold  are 
already  in  tlie 
pofneMion  of 
the  buyer  as 


Wliere  at  the  time  of  the  sale  the  goods  sold  are  in  the  pos- 
session of  the  buyer  as  bailee  of  the  seller,  the  acceptance  and 
actual  receipt  to  satisfy  the  statute  are  identical,  or  perhaps  it 
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ould  be  more  correct  to  say  that,  the  goods  being  in  the  pos-       ^^'/jy* 

sssion  of  the  vendee,  the  condition  of  actual  receipt  is  already  » ^ 

alfiUed,  and  the  only  question  under  the  statute  is  whether  ^y^^  ^*  * 

here  has  been  acceptance.     The  question  then  is  simply  one  of  qnestion  of 

^  ^  .      actual  receipt 

Qtention  : — whether  the  purchaser  has  taken  to  them  as  his  does  not  ariae. 
wn  {Edan  v.  Dudfidd,  1  Q.  B.  302,  mpra,  p.  172). 

(B.)  Earnest  or  part  payment. 

"Ob  give  something  in  earnest  to    bind  the  bargain,   Earnest  or  part 

»R  IN  PART  PAYMENT."  Little  controversy  has  occuned  upon  ^^^^^ ' 
his  clause  of  the  statute.  In  Blenkinaop  v.  Clayton,  7  Taunt. 
i97),  it  was  held  that  the  buyer  drawing  a  shilling  across  the 
endor's  hand  and  then  putting  it  into  his  own  pocket  was  not 
giving  something  in  earnest,"  although  it  was  stated  in  evi- 
lence  that  this  was  called  "striking  a  bargain"  in  the  part  of  the 
ountry  where  the  transaction  occurred.  In  Walker  v.  Nuaaey 
16  M.  &  W.  302),  it  was  decided  that  you  cannot  construe  as 
lart  payment  under  the  contract,  a  term  of  the  contract  itself 
o  allow  a  set-off  against  part  of  the  price. 

Mr.  Benjamin  in  his  book  on  Sale  (2nd  Ed.,  p.  146),  cites 
aaes  under  the  Statute  of  Limitations  and  under  the  Bank- 
uptcy  Acts,  from  which  he  deduces  the  inference,  which  seems 
orrect,  that  "  part  payment "  need  not  be  money  but  may  be 
nyihing  of  value  which  by  mutual  agreement  is  given  by  the 
myer  and  accepted  by  the  seller  on  account  or  in  part  satis- 
action  of  the  price  {Hooper  v.  Stevens,  4  Ad.  &  El.  71 ;  Blair 
\  Ormond,  17  Q.  B.  423).  It  has  also  been  held  under  the 
Statute  of  Limitations  that  payment  may  be  well  made  by 
k  settlement  of  accounts  or  by  an  agreement  to  set  off,  although 
lo  money  actually  passes  (^Amos  v.  Smith,  1  H.  &  C.  238).  An 
txtreme  case  of  constructive  payment  is  Maber  v.  Maher  (L.  R. 
\  Ex.  153).  The  period  of  limitation  for  payment  of  a  debt 
lad  expired,  a  calculation  was  made  of  the  interest,  and  the 
ixnount  having  been  ascertained  the  debtor  then  and  there 
»ffered  to  pay  it,  putting  his  hand  in  his  pocket  as  if  to  take 
»nt  the  money.  The  creditor  then  said,  "  Stop  a  bit,"  wrote 
»iit  a  receipt  for  the  money  and  handed  it  to  the  debtor,  say- 
ng,  "  I  shall  make  you  a  present  of  this  money."  No  money 
ictually  passed.   This  transaction  was  held  (by  Martin,  Channell, 

o  2 


196 


SALE  OF  GOODS. 


Part  IV. 
§  2  (C). 


and  Pigott,  BB. ;  Bramwell,  B.,  dissenting)  to  be  a  payment 
of  the  interest  so  as  to  take  the  debt  out  of  the  Statute  of 
Limitations. 


Note  or 
memorandum. 


Common  law 
principles  as  to 
evidence  of 
intention  when 
committed  to 
writing. 


(C.)  Note  or  MemoraTidum  in  wrUi/ng. 
"Or  that  some  note  or  memorandum  in  wbitinq  or 

THE  SAID  BARGAIN  BE  MADE  AND  SIGNED  BY  THE  PARTIES  TO 
BE  CHARGED  BT  SUCH  A  CONTRACT  OR  THEIR  AGENTS  THSRI- 
UNTO  LAWFULLY  AUTHORIZED." 

To  avoid  confusion,  it  is  necessary  here  to  refer  to  a  principle 
of  the  common  law,  entirely  distinct  from  and  independent  of 
this  clause  of  the  statute.  This  piinciple  which  pervades  the 
law  of  evidence  may  be  stated  as  follows  : — 

Where  a  legal  relation  rests  upon  an  intention  conveyed  hf 
writing,  the  writing  is  the  only  primary  a/nd  is  condium 
evidence  of  the  intention. 

The  principle  as  applied  to  the  law  of  contracts,  may  be 
expressed  thus ; — When  the  terms  of  a  contract  or  any  of  them 
are  embodied  in  writing  with  the  assent  of  the  parties,  for  tkit 
purpose  of  finally  settling  what  those  terms  are  to  be,  or  if  the 
contract  is  made  with  reference  to  terms  already  embodied  in 
writing,  the  writing  is  the  only  primary  evidence  of  those 
terms,  and  is  con/Husive  as  to  what  they  were. 

It  is  sometimes  convenient  as  a  shorthand  way  of  expressing 
this  principle,  to  designate  the  writing  which  is  so  employed  as 
the  medium  of  consent, — "the  contract ; "  and  using  the  word 
in  this  sense  the  principle  has  been  tautologically  expressed 
thus : — Parol  evidence  cannot  be  tendered  for  the  purpose  <rf 
altering  the  terms  of  a  written  contract."  Per  Lord  Justice 
James  in  Hill  v.  Wilson  (L.  R  8  Ch.  901).' 


^  An  apparent  exception  is  the 
case  of  partnership  articles : — "  The 
transactions  of  the  partners  are 
always  to  be  looked  to,  in  order 
that  you  may  determine  between 
them,  even  agsiinst  the  written 
articles,  what  clauses  in  those 
articles  will  not  bind  them,  pro- 
vided those  transactions  afford  a 
higher  probability  amounting  al- 
most  to  demonstration."    (Otdda 


V.  Wallace,  2  BIL  270,  per  Lend 
Chancellor  Eldon,  p.  297).  This  is 
no  real  exception  to  the  rule  abote 
stated,  for  the  evidence  is  allowed 
not  to  contradict  the  articles  as 
expressing  the  intention  of  tiie 
parties  at  the  time  of  exeoating 
them,  but  to  show  that  the  origmsl 
intention  has  become  changed  or 
modified  by  mutual  consent  eri- 
denoed  by  conduct. 
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To  bring  a  case  within  the  principle,  the  intention  that  the  c^^/iy* 
writing  should  embody  the  terms  of  an  agreement  is  an  essential  ^  ^  ^ 
element.  And,  however  difficult  it  may  be  to  prove  that  a 
document  purporting  to  be  an  agreement  and  to  be  signed  by 
parties  as  such,  was  not  really  made  and  signed  with  that  in- 
tention, yet  if  this  is  clearly  established  by  parol  evidence,  the 
real  intention  will  prevail  against  the  apparent  one  {Wake  v. 
Harrop,  6  H.  &  N.  768  ;  1  H.  &  C.  202 ;  Rogers  v.  Hadley,  2 
H.  &  C.  227 ;  Clever  v.  Kirkman,  24  W.  R.  159  ;  Husaey  v. 
Home  Payiie,  4  App.  Ca.  311,  320,  321).  This  is  clearly  put 
by  Mr.  Baron  Bramwell  in  his  judgment  in  Wake  v.  Hai*rop, 
"  When  the  parties  have  recorded  the  contract  the  rule  is  that 
they  cannot  alter  or  vary  it  by  parol  evidence.  They  put  on 
paper  what  is  to  bind  them,  and  so  make  the  written  document 
conclusive  evidence  between  them.  But  it  is  always  open  to  the 
parties  to  show  whether  or  not  the  written  document  is  the 
binding  record  of  the  contract."  It  is  to  be  observed  that  most 
of  the  judges  both  in  the  Court  of  the  Exchequer  and  the  Ex- 
chequer Chamber  in  this  case  rested  their  decision  on  the  hardly 
intelligible  ground  that  although  the  contract  was  binding  at 
law  on  the  agent  who  signed  it,  he  had  an  equitable  defence  on 
the  ground  of  mistake.  It  is  difficult  to  see  what  is  the  equitable 
jurisdiction  which  the  learned  judges  understood  themselves  to 
be  exercising :  as  it  is  well  pointed  out  by  V.-C.  James  in 
Mackenzie  v.  Coulson  (L.  R  8  Eq.  368,  375),  that  Courts  of 
Equity  do  not  rectify  contracts.  The  mistake,  which  was  clearly 
proved  in  the  case  of  Wake  v.  Harrop,  went  to  this,  that  the  de- 
fendant who  was  in  the  action  charged  as  a  party  to  the  con- 
tract had  never  been  intended  to  be  a  party  at  all,  and  it  is 
submitted  that  the  judgment  of  Baron  Bramwell,  which  was 
followed  in  the  Exchequer  Chamber  by  Mr.  Justice  Willes,  puts 
the  decision  on  the  only  satisfactory  ground. 

I  have  said  that  the  principle  of  the  common  law  immediately 
above  stated  is  to  be  distinguished  from  the  enactment  as  to  the 
note  or  memorandum  in  writing  contained  in  the  Statute  of 
Frauds.  The  distinction,  as  well  as  the  relation  between  the 
principles,  is  very  accurately  stated  in  Blackburn  on  Sale.  After 
explaining  the  common  law  principle  of  evidence  in  regard  to 
contracts ;  the  learned  author  i)roceed8  as  follows  (p.  45)  : — 
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Part  IV.        "  But  if  the  terms  are  put  in  writing,  but  not  as  a  matter  of 
'^^ r — '—^    jcompact  between  the  parties  to  settle  what  the  terms  are,  the 


case  is  different.  If  the  writing  is  made  by  a  bystander  without 
any  authority  from  the  parties,  the  writing  is  not  evidence  si 
all,  though  it  may  be  used  to  refresh  the  memory  of  him  wlw 
made  it.  If  one  of  the  parties  only  authorised  the  makiog  of 
the  memorandum,  or  afterwards  admitted  its  accuracy^  it  is 
evidence  against  him  as  an  admission,  but  not  in  law  either  in- 
dispensably necessary  for  the  proof  of  the  contract,  or  oonr 
clusively  binding  upon  him  against  whom  it  is  evidence. 

''Now  the  Statute  of  Frauds  leaves  this  quite  as  it  iru 
before.     If  the  contract,  or  part  of  it,  is  in  writing,  the  writbg 
must  be  proved,  though  there  has  been  a  part  payment  or  a 
part  acceptance  and  receipt ;  and  if  the  writing  is  a  part  of  tbi 
agreement  it  must  be  proved  though  it  would  not  satisfy  the 
third  exception,  either  because  it  is  not  signed,  or  for  any  oAer 
reason.    And  the  writing  when  proved,  has  just  as  much  e&ci 
in  settling  conclusively  what  the  terms  of  the  bargain  are,  as  it 
would  have  if  the  Statute  of  Frauds  had  never  been  passed. 
The  proof  of  the  writing  is  as  indispensable  and  as  conclusive  ia 
a  contract  for  the  sale  of  goods  for  more  than  £10,  as  in  one  for 
the  sale  of  goods  for  less  than  j£10,  and  not  more  so.  And  when 
a  party  has  signed  a  memorandum  of  the  terms  of  the  contract^ 
which   is  not   more  than   an  admission  of  the  terms  of  the 
contract,  the  other  party  is  not  forced  to  use  this  evidence,  if  he 
can  in  any  other  way  satisfy  the  exceptions  in  the  statute,  and 
if  he  does  use  it  the  memorandum  does  not  bind  the  other 
party  more  than  a  similar  admission  would  have  done  if  the 
price  had  been  less  than  £10.     It  is  strong  evidence  of  what 
the  agreement  is,  but  it  is  not  the  agreement  itself.     It  may 
make  the  contract  good,  because  it  is  in  writing  and  signed, 
and  for  the  same  reason  it  is  capable  of  clear  and  undeniable 
proof,  but  its  effect  in  settling  the  terms  of  the  contract  is  no 
greater  than  that  of  a  similar  admission  by  word  of  mouth." 

The  principle  Before  entering  in  detail  upon  the  questions  arising  under 

of  extrinsic  ^^jjjg  clause  of  the  statute  I  shall  advert  shortly  to  another 

evidence.  ,      ,  ,  ,  •' 

general  principle  of  the  law  of  evidence,  which  is  this  : — When 
the  law  (whether  by  statute  or  otherwise)  reqmres  anything  to 
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be  trjpreaaed  in  writing^  every  person  calling  on  a  Court  of      ^^^^' 

Justice  to  read  and  give  effect  to  the  writing,  has  a  right  to  "" r — -^ 

njiiire  that  the  Court  shall,  by  extrinsic  evidence,  if  necessary, 

place  itsdfin  the  situation  of  the  person  or  persons  whose 

manvng  was  to  be  thereby  expressed,  so  as  to  read  and  in- 

Urpni  ike  writing  from  this  point  of  view.    In  other  words, 

ts^nimc  evidence  is  admissibU  to  sJuyw  what  is  meant  by  the 

wtiing,  bvi  not  to  show  that  one  thing  was  written  and 

another  mecmt  (Wigram  on  Extrinsic  Evidence,  passim,  and 

particularly  p.  88 ;  Forlong  v.  Taylor's  Eocecutors,  H.  of  L. 

ApL  3rd,   1838 ;   3    Shaw    and   McLean,  210 ;    Charter   v. 

Charter,  L.  R  7  H.  L.  364,  377).    This  is  the  principle  of 

.  extrinsic  evidence  in   its  most  general  form.     It  would  be 

beyond  the  scope  of  the  present  work  to  pursue  in  detail  the 

application  of  this  principle.     On  this  subject  I  refer  to  the 

numerous   treatises  on  the  law  of  evidence,  particularly  the 

special  treatise  of  Wigram  above  referred  to.     I  also  refer,  in 

r^ard   to  the  evidence  of  usage  in   particular  trades  to  the 

notes  in  the  first  volume  of  Smith's  Leading  Cases  collected 

under  the  leading  case  of  Wigglesworth  v.  Dallison, 

To  return  to  the  Statute  of  Frauds.    The  questions  now  to 
be  considered  are, 

L  What  is  a  note  or  memorandum  of  the  bargain  : 
II.  What  is  signature  by  the  parties  to  be  charged  : 
IIL  Who  are  their  agents  thereto  lawfully  authorised. 

I.  The  first  question  resolves  itself  into  two  : — 

1st.  What  papers    or  documents  physically  distinct  may  i.  What  is  a 
constitute  a  note  or  memorandum  in  writing  within  nitn,o^nduni  of 

the  statute,  and  tlie  bargain. 

2ndly.  What  is  construed  to  be  a  sufficient  note  or  memo- 
randum of  the  bargain. 

First: — ^If  the  essential  elements  of  the  memorandum  are  l.  How  far  may 
contained  in  a  single  paper  there  can  be  no  difficulty  although  J,apere  phygicaUy 
they  have  to  be  collected  from  different  pails  of  it;  e,g, — con-  *^*'**^^'^*^*- 
ditions  of  sale  in  one  part,  and  a  signed  agreement  in  another 
(Laythoarp  v.  Bryant,  2  Bing.  N.  C.  735  ;  Coldlutm  v.  Shower, 
3  C.  B.  312) ; — ^an  invoice  sent  by  the  seller  with  a  note  on  the 
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baci  of  it  by  the  buyer  ( WiUdnson  v.  Eva-na,  L.  R.  1  C.  P.  407). 
The  same  is  the  case,  if  tlie  oasentials  are  to  be  collected  from 
two  or  more  paporB  physically  attached  or  annexed  at  the  time 
of  aignature,  as  in  the  case  of  Sari  v.  BourdiU-on  (1  C.  E.  N.  S. 
1S8),  where  the  defendant  signed  an  order  for  goods  on  tlie 
order  book  of  the  plaintiffs  containing  his  name  on  the  % 
leaf. 

More  difficult  is  the  case  where  two  or  more  papers  physi- 
cally separate  contain  ex  facie  such  mutual  reference  as  to 
connect  them  jjito  a  single  note  or  memorandum  in  writiug 
within  the  statute.  This  subject  was  very  fully  discussed  in 
the  case  of  Ru1gvxi,y  v.  Wharton  {1857}  in  the  House  of  Lords 
(6  H.  of  L.  Ca.  238,  257).  This  was  a  case  upon  the  4th 
section  of  the  statute,  but  it  was  distinctly  intimated  by  Lord 
Cranworth  (a  very  safe  authority)  that  he  thought  the  same 
principle  applied  to  the  17th  section.  Looking  at  the  cases  by 
the  light  of  the  judgments  in  Ruhfivay  v.  Wharton,  and  apply- 
ing to  Ibis  pai-ticular  case  the  general  principle  of  extrinsic 
evidence  above  stated,  the  following  may  be  safely  stated  as  a 
rule  of  construction ; — Where  there  are^  two  (or  it  may  be  more) 
li-^-Uitiga,  one  containing  the  teiins  and  not  signed  according 
to  the  statute,  and  the  other  signed  but  not  on  the  face  of  it 
containing  the  terms,  and  such  writings  are  capable  (having 
regard  to  the  circumstances  under  whicJi  tliey  were  respectively 
11/ritten  and  signed)  of  being  with  legal  ceHainly  so  co^islrued 
that  the  latter  refers  to  the  former  as  a  documetit  embodying 
or  further  settiiig  forth  the  terms  of  the  conhxtct ;  tiien  parol 
evidence  is  admisBihle  to  pivve  tliose  circumstances  in  order 
to  establish  this  construction;  and  this  constructimi  being 
established,  the  docum,enis  may  be  read  together  as  a  note  en* 
meinorandum  in  im^ting  of  the  contiuct.  It  is  not  enough 
that  a  reference  to  the  same  trausaction  may  be  inferred  from 
the  terms  of  the  document  {Hindc  v,  Whitehouse,  3  A.  &  E. 
355  j  Peirce  v.  Corf  L.  R.  9  Q.  B.  210.  See  also  Stanley  v. 
Bowdesivell,  L.  R.  10  C.  P.  102). 


IUn»tration  from       I  refer  here,  by  way  of  illustration,  to  a  class  of  cases  relating 
wflUifrf  wllb    *°  '■^^  probate  of  wills,  namely  where  the  Court  admits  a  docu- 
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int  to  Probate  as  being  incorporated  by  express  reference  in  a       Part  IV. 
IL    The  principle  is  the  same  as  that  in  the  case  of  contracts, , ' 


jnely,  that  the  intention  to  incorporate  must  be  expressed  by 
le  executed  document,  and  the  terms  of  the  incorporated 
)cument  must  be  consistent  with  the  intention  so  expressed, 
he  extrinsic  evidence  is  only  admissible  to  put  the  Court  in 
le  position  of  the  person  who  made  the  will  so  as  to  judge  of 
le  meaning  of  the  written  language  used  by  him.  As  some  of 
le  more  recent  cases  giving  a  clue  to  the  rest  I  refer  to  In 
t  goods  of  Sunderland  (L.  R  1  P.  &  M.  198) ;  In  the  goods  of 
amll  (L.  R,  1  P.  &  M.  606) ;  In  the  goods  of  QUI  (L.  R.  2 
4  M.  6) ;  In  tlte  goods  of  Mercer  (L.  R.  2  P.  &  K  91).  In 
e  three  first  cited  cases,  the  document  tendered  was  admitted  ; 
the  last  it  was  not. 

[n  Naylor  v.  Goodall  (26  W.  R  162),  a  case  under  the  4th  other  iUus- 
fcion  of  the  statute,  a  signed  memorandum  described  the  *"^^*®^- 
perty  as  "  The  '  Jolly  Sailor,'  ofiSces,  &c.,  with  all  the  rights 
I  privileges  as  per  plan."  There  were  two  plans,  both  com- 
ing the  "  Jolly  Sailor,*'  but  which  differed  from  each  other. 
•ol  evidence,  by  cross-examination  of  the  defendant,  was  held 
V.-C.  Malins  admissible  to  show  which  plan  was  meant. 
re  if  there  had  been  only  one  plan  it  would  doubtless  have 
sfied  the  conditions  above  laid  down.  The  existence  of  a 
3nd  plan  introduced  an  ambiguity,  which  was  again  removed 
the  evidence. 

\  refer,  also  by  way  of  illustration,  to  the  principle  laid  down 
Lord  Westbury  as  to  the  incorporation  of  a  document  in  a 
cial  contract  so  as  to  satisfy  the  requirements  of  the  clause 
the  Railway  and  Canal  Traffic  Act  (17  &  18  Vict.  c.  41,  s.  7), 
t  such  special  contract  should  be  signed  by  the  bailor.  "  In 
er,"  he  says,  "  to  embody  in  the  letter  any  other  document 
memorandum  or  instrument  in  writing  so  as  to  make  it  part 
a  special  contract  contained  in  that  letter,  the  letter  must 
ler  set  out  the  writing  referred  to  or  so  clearly  and  definitely 
3r  to  the  writing  that  by  force  of  the  reference  the  writing 
»lf  becomes  part  of  the  instruvient  it  refers  to  "  (so.  the  letter 
'erring  to  it,  Peek  v.  N,  Stuffordsfiire  Rail,  Co,,  10  H.  of  L. 
473,  568). 
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The  rule  of  construction  (p.  200)  above  stated  is  consistent  with 
the  principles  laid  down,  in  cautious  language,  by  Mr.  Blackbnn 
in  his  book  on  Sale,  published  before  the  case  of  JRidgway  ?. 
WhaHon  (6  EL  of  L.  Ca),  He  says  (p.  49)  :—"J£  the  reference 
(namely/  that  made  by  the  signed  document  to  something  ex* 
traneous)  is  to  something  verbal,  or  ultimately  to  a  writing  hj 
the  medium  of  something  verbal,  the  conmion  law  would  take 
the  whole  together  as  showing  what  the  contract  is,  but  as  one 
link  of  the  evidence  is  not  in  writing,  it  will  not  in  geneisl 
operate  as  a  TneTnorandum  in  writing  to  take  the  case  out  of 
the  statute." 


Authorities 
reviewed  in 
detail. 


In  the  decision  of  Ridgway  v.  Wharton  (6  H.  of  L  Ck 
pp.  257,  258),  Lord  Cran worth  referred  to  AUen  v.  BefMM 
(3  Taunt.  169),  and  Dohell  v.  Hutchinson  (3  Ad.  &  EL  355)l 
Allen  V.  Bennett  was  a  case  involving  a  different  question; 
namely,  whether  two  notes,  both  of  which  were  signed,  could  be 
connected  together  as  a  memoraudum.    This  >vill  be  considefed 
presently  (p.  205).    Dohell  v.  Hutchinson  was  a  csuse  under  the 
4th  section  of  the  Statute  of  Frauds,  and  supports  the  role  of 
construction  above  (p.  200)  laid  down.    In  Jackson  v.  Lowe  i 
Lynam  (1  Bing.  9),  a  case  under  the  17th  section,  the  unsigned 
writing  was  held  to  be  incorporated  by  reference,  and  it  must 
be  confessed  that  the  implication  of  reference  was  veiy  fine. 
The  buyer  wrote  to  the  seller,  complaining  of  the  quality  of  the 
"  com  delivered  to  me  in  part  performance  of  my  contract  with 
you  for  100  sacks  good  English  seconds  flour  at  458.  per  sack." 
To  which  the  sellers  replied   that   they  considered  they  had 
performed  *'  their  contract "  as  far  as  it  had  gone.     It  was  heki 
that  a  jury  were  warranted  in  drawing  the  same  inference  as  if 
the  words  in  the  second  letter  had  been,  "  they  have  performed 
the  contract  mentioned  in  your  notice."    A  very  similar  question 
arose  in  the  case  of  Brixton  v.  Ru^t  (L.  R.  7  Ex.  1,  279).    Here 
there  was  a  memorandum  signed  by  the  plaintiff   only  and 
handed  by  him  to  the  defendant  on  the  occasion  of  the  bargain 
being  made.     The   memorandum   contained   the   terms  of  a 
contract  for  a  purchase  of  a  parcel  of  wool,  "  the  whole  to  be 
cleai-ed  in  twenty-one  days."    A  subsequent  letter  from  the 
defendant  to  the  plaintiff  said  :  "  It  is  now  twenty-eight  days 
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rince  you  and  I  had  a  deal  for  my  wool  which  was  for  you  to        §  2  (C). 
have  taken  all  away  in  twenty-one  days  ....  therefore  I  shall 
consider  the  deal  oflF  as  you  have  not  completed  your  part  of 
the  contract."     Some  of  the  judges  appear  to  have  thought  the 
letter  by  reference  incoi'porated  the  memorandum,  but  it  was 
uimecessaiy  to  decide  the  point,  as  the  case  was  made  clear 
by  a  subsequent  letter  of  the  defendant  to  the  plaintiflF  saying, 
**  I  beg  to  enclose  a  copy  of  your  letter  of  the  11th  January, 
1871,"  and  then  setting  forth  the  memoraTid/um  which  had  been 
signed  by  the  plaintiff.     Still  finer,  perhaps,  than  in  any  of  the 
cases  above  cited  is  the  implication  by  which  a  document  was 
held  to  be  referred  to  in  the  case  of  Lomg  v.  MiUar  (in  the 
Court  of  Appeal,  4  C.  P.  Div.  450),  under  the  4th  section  of  the 
Statute  of  Frauds.     There  was  an  agreement  in  writing  for  the 
sale  of  land  at  Hammersmith  signed  by  the  plaintiff,  and  a 
receipt  signed  by  the  defendant  for  the  amount  of  deposit- 
money  on  "  the  purchase  of  land  at  Hammersmith."     It  was 
held  that  by  these  words  the  receipt  suflBciently  referred  to 
»he  document  containing  the  agreement  in  writing  for  the 
lurchase. 

In  Sanderaon  v,  Jackson  (1800),  2  B.  &  P.  238,  it  was  con- 
lidered  by  Lord  Eldon  that  a  letter  signed  by  defendants 
vendors)  asking  for  directions  as  to  "  what  time  we  shall  send 
k  port  of  your  order"  was  suflSciently  connected  by  way  of 
-eference  with  a  bill  of  parcels  delivered  by  the  defendant  to 
;he  plaintiff  (vendor).  "Although,"  Lord  Eldon  said,  "it  should 
ye  admitted  that  the  letter  which  does  not  state  the  terms  of 
:he  agreement  would  not  alone  have  been  sufiBcient,  yet  as  the 
jury  have  connected  it  with  something  which  does,  and  the 
letter  is  signed  by  the  defendants,  there  is  then  a  written  note 
^r  memorandum  of  the  order  which  was  originally  given  by  the 
plaintiff,  signed  by  the  defendants."  It  is  ceilainly  rather  hard 
to  see,  in  this  case,  how  the  connection  appeared  on  the  face  of 
tlie  documents  themselves,  and  it  is  to  be  observed  that  the 
ground  of  decision  which  Lord  Eldon  appears  chiefly  to  have 
relied  on  was  that  the  name  of  the  defendants  printed  on  the 
bill  of  parcels  was  itself  a  signature  (see  p.  217,  post). 

In  further  illustration  of  the  rule  of  construction  here  under 
x>nsideration,  I  refer  to  Shortrede  v.  Cheek  (as  to  a  guarantee, 
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^T/iT*       1  ^i  &  E.  57),  Be  Beil  v.  Thomson  (under  the  4th  sectira, 

§  2  (0). 

^ . "   3  Beav.  471)  and  Gibson  v.  Holland  (L.  R  1  C.  P.  1),  where 

the  papers  were  held  suflSciently  connected ;  and  the  following 
cases  where  they  were  not: — Hinde  v.  Whitehouse  (7  East, 558), 
Kenworthy  v.  Scholjield  (2  B.  &  C.  945),  Boydell  v.  Drummond 
(under  the  4th  section,  11  East,  142),  Caregan  v.  Richards  (li 
L.  T.  (N.  S.)  252),  and  Cave  v.  Hastings  (under  the  3rd  section, 
7  Q.  B.  D.  125). 

Johnston  v.  Dodgson,  2  M.  &  W.  653,  was  a  case  disposed  of 
on  a  difiFerent  ground  (see  p.  219  inf.),  but  in  which  Lori 
Abinger  and  Baron  Parke  seem  to  have  differed  on  the  question 
whether  a  memorandum  and  a  subsequent  letter  could  be 
construed  together.  The  memorandum  was,  "  Sold  J.  D.  27 
pockets  Playsted  1836,  &c.,"  and  the  letter  dated  the  same 
evening  and  signed  by  the  vendor  was,  "  Please  to  deliver  the 
27  pockets  Playsted  &c."  Parke,  B.,  thought  the  latter  only 
referred  to  the  subject-matter  and  not  to  the  contract.  The 
question  really  is,  whether  it  referred  to  or  recognised  the 
memorandum  as  a  document  containing  the  terms  of  the 
contract.  The  words,  "  the  27  pockets,"  seem  to  create  a 
reference  by  implication  almost  as  strong  as  in  the  case  of 
Sanderson  w, Jackson  (see  p.  203,  supra), 

Rwhards  v.  Porter  (1827),  6  B.  &  C.  437,  was  a  case  in 
which  Lord  Tenterden  held  the  papers  {i,e,  a  letter  and  invoice) 
not  connected  by  reference,  and  is  thought  by  Mr.  Benjamin 
inconsistent  with  some  of  the  cases  in  which  there  was  held  to 
be  connection  by  reference.     The  letter  signed  by  the  vendee 
was  in  these  terms  : — "  The  hops  I  bought  of  A.  on  the  23rd 
January  are  not  yet  arrived,  nor  have  I  ever  heard  of  thenu 
I  received  the  invoice ;  the  last  were  longer  on  the  road  than 
they  ought  to  have  been,  however  if  they  do  not  arrive  in  a  few 
days  I  must  get  some  elsewhere."     Lord  Tenterden  held  that 
the  letter  and  invoice  even  if  read  together  were  imperfect  as  a 
memorandum  of  a  contract,  inferring  that  the  contract  con- 
tained some  term  as  to  time  or  manner  of  delivery  which  had 
not  been  complied  with.     The  decision  followed  the  authority 
of  Cooper  V.  Smith  (15  East,  303,  see  p.  2l4s,post),  and  was 
itself  followed  in  the  later  case  of  Archer  v.  Baynes  (5  Ex.  625), 
where  a  letter  of  the  defendant  referred  to  an  invoice  but  ex- 
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pressly  stated  that  there  was  a  term  of  the  contract  not  con-        g^Q^/nT' 
tained  therein.     Possibly  Lord  Tenterden's  construction  of  the   "^ > ^ 


letter  in  Richards  v.  Porter  was  over-refined,  but  construing  it 
as  he  did,  the  principle  of  his  decision  is  perfectly  consistent 
with  the  general  tenor  of  authority. 

The  circumstance  that  the  signed  paper  is  inconsistent  with  Letter  admitting 
the  terms  of  the  contract  as  stated  in  the  unsigned  paper,  must  refuwng  to 
not  be  confounded  with  another  state  of  circumstances,  namely,  P®*^®™  »*• 
where  the  signed  paper  admits  the  terms  of  the  contract  as 
stated  in  the  other  or  recapitulates  those  terms,  but  insists  for 
some  reason  or  other  which  is  iTisuffi^ient  in  law  that  the 
contract  is  at  an  end.  Mr.  Blackburn  in  his  book  on  Sale  (p.  66) 
in  the  absence  of  express  decision  stated  that  it  seemed  to  him 
difficult  on  principle  to  see  how  an  admission  of  the  terms  of 
the  bargain  signed  for  the  express  purpose  of  repudiation  could 
be  considered  a  memorandum  to  make  the  contract  good.  The 
contrary  rule  was,  however,  adopted  by  the  Common  Pleas  in 
the  case  of  Bailey  v.  Sweeting  (9  C.  B.  (N.  S.)  843) :  where  a 
letter  recapitulating  the  terms  of  a  contract  but  repudiating  it 
on  the  ground  that  the  carrier  had  failed  in  delivery  was  held 
a  good  memorandum  within  the  statute.  The  same  rule  was 
again  applied  by  the  Common  Pleas  in  Wilkinson  v.  Evans 
(L.  R.  1  C.  P.  407).  In  reference  to  these  decisions.  Black- 
bum,  tJ.,  in  Buxton  v.  Ribst  (L.  R  7  Ex.  282),  expressly  stated 
that  the  point  had  been  settled  by  the  Common  Pleas  and  that 
he  saw  no  reason  to  dissent  from  the  rule  laid  down  by  them. 
The  same  principle  is  confirmed  by  the  later  case  of  Leather 
Cloth  Co.  V.  Hieronymus  (L.  R  10  Q.  B.  140). 

Hitherto  I  have  considered  the  case  of  an  unsigned  paper  Memonmdum 
incorporated  by   reference  into  one  signed   according  to  the  M^^Sfg^Id 
statute.     I  now  proceed  to  the  case  where  it  is  merely  required  P*P«"- 
to  supplement  an  hicormplete  memorandum  which  is  signed 
according  to  the  statute  with  another  incomplete  memorandum 
which  is  also  duly  signed.    Here  it  is  not  necessary  that  one 
paper  should  incorporate  the  other.     It  is  sufficient  that  the 
papei-s  (two  or  more)  are  (having  regard  to  surrounding  circum- 
gtances  as  before)  capable  of  being  with  legal  certainty  so 
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Part  IV. 
§  2  (C). 


construed  as  to  relate  to  one  and  the  earns  transaction^  and 
that  when  read  together  they  diacloae  all  the  essentials  of  ik 
contract.  The  cases  which  come  within  the  category  here 
adverted  to  are  these: — Allen  v.  Bennett,  3  Taunt.  169; 
Western  v.  Russell,  3  V.  &  B.  187  (under  sec.  4  of  the  statute); 
Verlander  v.  Codd,  Turn.  &  R.  352  (under  the  4th  section); 
Warner  v.  Willvngton,  3  Drew.  523,  25  L  J.  (N.  S.)  Ch.  662 
(under  the  1st  and  4th  sections) ;  Baunuinn  v.  Jones,  L  R 
3  Ch.  508  (under  the  1st  and  4th  sections) ;  and  M'MuUen  t. 
Helberg,  4  L.  R  Ir.  95. — Warner  v.  WUlington  is  a  good 
instance  of  the  distinction  here  insisted  on.  A  memorandum  of 
agreement  for  a  lease  was  signed  by  the  lessee  but  the  name  of 
the  lessor  did  not  appear  on  any  part  of  the  memorandma 
Subsequently  the  lessee  wrote  to  the  lessor's  attorney  and 
signed  a  letter  in  these  terms ; — '*  (Gentlemen, — I  beg  to  with- 
draw the  memorandum  you  affect  to  consider  a  contract  on  my 
part  for  a  lease  of  the  Frog's  Hall  farm,  Takely,  Essex,  inas- 
much as  your  client  Mr.  Warner  has  never  to  this  moment 
agreed  to  accept  me  as  the  tenant  thereof,  and  the  terms  of 
hiring  the  same  have  not  been  arranged.  I  return  you  the 
draft  lease  which  contains  clauses  I  could  never  assent  ta** 
The  requirements  of  the  statute  were  held  to  be  satisfied.  Yet 
it  would  be  impossible  to  read  the  letter  as  admitting  a  contract 
in  terms  of  the  memorandum.  I  do  not  think  the  contract 
could  have  been  held  to  be  bound,  if  the  memorandum  had  not 
been  signed. 


\ 


Memorandum 
need  not  be 
between  the 
jtarties. 


The  note  or  memorandum  required  by  the  statute  need  not 
have  passed  between  the  parties  to  the  contract.  It  may  consist 
of  a  letter  signed  by  the  party  to  be  charged  written  to  a  third 
person,  and  either  stating  the  terms  or  refemng  to  some  paper 
or  papers  containing  the  terms  within  the  principles  above 
mentioned.  This  was  laid  down,  in  regard  to  agreements  under 
the  4th  section  of  the  statute,  by  Sir  E.  Sugden  (Lord  St 
Leonards)  in  his  book  on  Vendors  and  Purchasers,  citing  the 
authority  of  Lord  Hardwicke  in  Welford  v.  Beazley  (8  Atk.  503), 
and  this  authority  was  followed  by  the  Common  Fleas  in  Oibson 
V.  Holland  (L.  R  1  C  P.  1),  under  the  17th  section.  In 
Gibson  v.  Holland  the  signed  paper  relied  on  was  a  letter  to 
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the  party  to  be  charged  to  his  own  agent,  in  the  following       P^w  IV. 
terms  : — "  I  only  returned  home  yesterday  evening  or  I  should » — '■• — 


at  once  have  answered  your  first  letter,  and  sent  you  a  cheque 
for  the  mare  which  you  were  kind  enough  to  buy  for  me." 
The  letter  of  the  agent  referred  to  contained  the  terms  of 
the  purchase,  and  both  together  were  held  to  constitute  a 
memorandum  of  the  bargain  within  the  statute. 

In  Reu88  V.  Pickaley,  L.  R  (1  Ex.  342),  the  question  was  Offer  in  writing 
considered  in  regard  to  an  agreement  under  the  4th  section,  b^j^uTw**^ 
whether  an  oflfer  in  writing  which  is  afterwards  accepted  by  *obi***^**»« 
parol,  is  a  good  memorandum  within   the   statute;   and  this 
was  settled  in  the  affirmative   in   accordance  with   the   prior 
decisions  in  Warner  v.  Willington  (3  Drew.  623),  Smith  v. 
IfecUe  (2  C.  B.  (N.  S.)  67),  and  Liverpool  Borough  Bank  v. 
Eccles  (4  H.  &  N.  139).     It  seems  free  from  doubt  that  the 
same  principle  applies  to  a  memorandum  of  a  bargain  under 
the  17th  section,  and  in  Buxton  v.  Rust,  in  the  Exchequer 
Chamber  (L.  R  7  Ex.  280),  Willes,  J.,  clearly  intimates  his 
opinion  that  Reuse  v.  Pickaley  settles  the  point  under  this 
section  also. 

Secondly: — What  are  the  essentials  in  order  that  the  note  or  2.  What  is  con- 
memorandum  may  be  sufficient  within  the  statute  to  bind  the  ^^de^     * 


nieniO' 


bargain.  randum  (aee 

The  principle  is  that  the  note  or  memorandum  must  contain 
all  essential  elements  of  the  bargain.  "  You  cannot  call  that  a 
memorandum  of  a  bargain  which  does  not  contain  the  terms  of 
it"  {per  Holroyd,  J.,  in  Kenworthy  v.  Scholjleld,  2  B.  &  C.  945  ; 
and  see  Risldo^i  v.  Wlmtmore,  8  Ch.  D.  4C7).  It  was  decided 
in  Wain  v.  Warlters  (A.D.  1804, 5  East,  10),  that  a  writing  could 
not  be  a  memorandum  of  an  agreement  within  the  4th  section 
of  the  Statute  of  Frauds,  unless  it  contained  the  whole  agree- 
ment, that  is  to  say,  the  parties  and  the  consideration  and  the 
subject-matter  as  well  as  the  promise.  The  decision  was  a 
good  deal  questioned  at  first,  but  has  long  been  well  established 
at  law  (Blackburn  on  Sale,  p.  53). 

It  has  been  decided  under  the  4th  section  that  the  signature 
18  not  of  the  substance  of  the  contract,  nor  need  the  memo- 
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K^^f}7'        randnm  be  made  at  the  time  when  the  consensus  is  completed; 

^^ * it  is  sufficient  that  the  signature  is  put  in  token  of  the  fact 

that  the  document  contains  the  terms  of  the  contract  (Jones  ?. 
Victoria  Graving  Dock  Co.,  2  Q.  B.  D.  314).  But  to  make  a 
good  memorandum  there  must  be  a  contract  which  the  document 
is  capable  of  attesting ;  and  a  signed  offer  which  has  become 
abortive  by  reason  of  non-acceptance  cannot  be  used  as  a  memo- 
randum of  a  contract  which  may  have  been  subsequently  entered 
into  in  tenns  identical  with  those  of  the  offer. 

Here  must  be  noted  a  distinction  which   has  been  taken 
between  the  4th  and  17th  sections  of  the  statute.    There  is  a 
dictum  of  Baron  Alderson  in  Marshall  v.  Lynn  (A.D.  1840,  6 
M.   &  W.   109,  118)  :— "  There  is  undoubtedly  a  distincti<» 
between  the  two  enactments,  for  by  the  4th  section  the  whofe 
contract  must  be  in  writing,  including  the  consideration  which 
induced  the  party  to  make  the  stipulation  by  which  he  is  to  be 
bound ;  but  by  the  17th  section  it  is  sufficient  if  all  the  tenns 
by  which  the  defendant  is  to  be  bound  ai-e  stated  in  writing, 
so  as  to   bind  him."    To  a  similar  effect  are  observations  of 
Lord  EUenborough  in  Egerton  v.  Matthews  (A.D.  1805,  6  East, 
307),  and  of  Tindal,  C.J.,  in  Laythoarp  v.  Bryant  (2  Bing. 
N.  C.  735,  744),  and  some  support  is  given  to  the  distinction  by 
the  case  of  Sari  v.  Bourdillon  (1  C.  B.  (N.  S.)   188,  196).   I 
doubt  whether  the  distinction  has  any  practical  importance;    In 
a  contract  of  sale  the  consideration  moving  the  one  party  is  an 
essential  element  of  the  terms  by  which  the  other  party  is 
bound ;  and  if  those   terms   are   required   to  be  in   writing, 
whether  by  the  common  law  principle  or  by  statute,  the  con- 
sideration necessarily  appears  on  the  face  of  the  writing.    Per- 
haps there  is  this  difference,  that  under  the  4th  section  there 
must  be  something  on  the  face  of  the  document  to  show  the 
intention  of  contracting,  whereas  in  a  memorandum  under  the 
17th  section  it  is  enough  to  express  the  terms,  leaving  the 
intention  of  contracting  to  be  implied  or  proved  by  the  sur- 
rounding circumstances. 

The  memo-  The  note  or  memorandum  must  specify : 

randnm  must 

specify.  1st,  the  parties  to  the  contract  in  their  respective  characters 

of  seller  and  buyer ; — 


ESSENTIALS  TO  BE  CONTAINED   IN  THE  MEMORANDUM.  209 

2Qdly,  the  subject-matter  of  the  contract, — the  thing  agreed        s^S^fcT* 
to  be  sold  ; —  '^^ * -^ 


Srdly,  the  price  or  vahie  to  be  rendered  except  where  that 
is  left  to  be  implied  as  aftermentioned ; — 

4thly,  the  time  or  manner  of  delivery  if  expressly  agreed 
upon  or  anything  else  which  is  intended  by  the 
parties  to  be  an  express  term  of  the  contract. 

And  Ist,  the  parties.     Here  I  must  recall  to  mind  the  prin-  ist.  Tht 
dple  of  extrinsic  evidence  already  mentioned  (p.  198,  supra), 
and  further  remark  that  in  regard  to  designation  of  the  parties 
8uch  evidence  is  widely  resorted  to.     Indeed  the  identification 
of  a  person,  as  of  every  other  concrete  matter,  must  require 
some  evidence  extrinsic  to  a  writing.     And  a  deaignatio  per- 
ma  which  to  indifferent  persons  might  be  unintelligible  or 
ambiguous  may  be  quite  intelligible   and   definite,  from   the 
point  of  view  of  the  parties  between  whom  the  note  or  memo- 
lUndum  has  passed.     The  Court  will  accordingly  avail  them- 
selves of  all  evidence  which  may  enable  them  to  look  at  the 
Uote  from  that  point  of  view.     For  instance,  the  name  of  a  firm 
Uwybe  employed  to  designate  one  of  the  parties.     It  is  un- 
doubtedly competent  by  parol  evidence  to  show  who  are  the 
|>er8ons  constituting  the  firm  and  that  the  contract  was  made 
'With  them,  and  this  even  where,  notwithstanding  a  change  in 
the  firm,  the  name  of  the  old  firm  had  been  put  in  the  note  by 
a  broker  who  was  not  aware  of  the  change  {Mitchell  v.  Lapage, 
Holt,  N.  P.  C.  253 ;  Blackburn  on  Sale,  p.  56).     Upon  a  sale 
by  auction  of  real  estate,  it  was  stated  in  the  particulars  that 
the  pn>perty  was  sold  by  order  of  the  "  proprietor."     In  a  ques- 
tion under  the  4th  section  this  was  held  a  sufficient  designation 
of  the  vendor  {Sale  v.  Lamherty  L.  R  18  Eq.  1  ;  Roasiter  v. 
Miller,  3  App.  Ca.  1124).     So  "trustee  selling  under  power 
>f  sale"   was  held   sufficient   {Cattling   v.   King,   5   Ch.   D. 
560)  ;  "  vendor  "  simply,  is  not  {Potter  v.  Duffield,  L.  R.  18 
Eq.  4). 

It  is  also  competent  to  prove  by  parol  evidence  that  a  person 
appearing  as  principal  upon  the  face  of  the  writing  forming  the 
contract  or  memorandum,  was  really  the  agent  for  another: 
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and  80  to  enable  the  real  principal  to  sue  or  be  sued  ^  (Black- 
-^  bum  on  Sale,  p.  57 ;  Tiiterrutn  v.  Loder,  1 1  A.  &  E.  589).  But 
it  is  not  competent  for  the  agent  whose  name  appears  on  the 
contract  as  principal  to  relieve  himself  from  being  sued,  on  the 
ptea  that  he  was  only  an  agent  [Higgina  v.  Senior,  8  M.  &  W, 
834).  even  when  the  principal  haa  been  disclosed  (Caldfr  v. 
Dobdi,  L.  R.  6  C.  P.  486,  490). 

In  Williavis  v.  Joi-dan  (2G  W.  R.  230),  an  offer  in  writing 
to  take  a  lease  of  a  theatre,  beginning  "Sir — I  hereby  agree, 
&c.,"  wa«  signed  by  the  defendants  iu  the  presence  of  one 
Watson,  who  was  the  plaintiff's  agent,  and  given  to  Walson 
to  be  delivere(]  to  hi^  principal ;  and  shortly  afterwards  the 
defendant  received  a  letter  signed  by  Watson  accepting  the 
offer  on  behalf  of  the  owner.  This  was  all  the  correspondence. 
The  Master  of  tfie  Ri)lla  (Jesse!)  field  the  objection  under  the 
Statute  of  Frauds  fatal,  observing  that  the  first  letter  waa 
merely  an  offer  signed  by  the  defendants  and  addressed  "  Sir" 
to  a  person  V/nktuytmi.  He  obviously  drew  the  inference  that 
"Sir"  referred  to  the  principal  who  was  unknown  to  the 
defendants  at  the  time  of  signing.  If  it  could  be  reasonably 
inferred  that  "  Sir  "  meant  "  Mr.  Watson,"  and  that  the  letter 
was  intended  to  be  addressed  to  Mr.  Walson  as  agent  for  an 
nndisclosed  principal,  there  would  have  been  room  for  arguing 
that  the  statute  was  satisfied.  I  think  it  would  not  "  Sir  " 
could  not  strictly  speaking  mean  "  Mr.  Watson,"  although  Mr. 
Watson  might  have  been  addressed  under  that  geneml  title. 

If  the  contract,  or  note  of  the  contract,  is  signed  by  an  agent 
as  such,  whether  the  principal  is  named  or  not,  the  agent  is 
•primd  facie  not  a  party  to  the  contract.  In  that  case  the 
agent  cannot,  as  a  general  rule,  sue  or  be  sued  upon  the  coo- 
tract  {Rayvier  v.  Linthorne,  Ryan  &  Moody,  325 ;  Morris  y. 
Cleaaby,  4  M.  &  S.  566,  575 ;  Fairlie  v.  Fenton,  L.  K  5  Ex. 
169 ;  Skaj-man  v.  Brandt,.  L,  R.  6  Q.  B.  720 ;  Soutkii}ell 
V.  Bowditch,  1  C.  P.  D.  374.  Compare  Elbinger,  &c.,  v. 
Claye,   L.    R   8    Q.    B.    31.^,   317).      It    has    been    however 

'  It  may  be  obwrved  that  the  upon  such  instrument  ia  the  person 

case  is  different  where  a  person  ia  named  in  it  only.     (Pitkering  v. 

boond  by  a   deed    or    agreement  Janus,  Houtie  of  Lords,  Feb.  12, 

nadar  maL    The  part;  to  be  sued  18T5.  W.  N.  p.  26.) 
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feclded   that,  notwithstandin^if  the  contract  or  memorandum       ^^**  JJ- 
.                 ....                                                 §  2  (C). 
being  in  this  form,  evidence  is  admissible  that,  by  the  usage  of   "— — r ^ 

the  particular  trade,  when  a  broker  purchases  without  disclosing 
the  name  of  his  principal,  he  is  liable  to  be  looked  to  as  a 
principal  and  sued  on  the  contract  accordingly.     This  decision 
was  given  by  the  Exchequer  Chamber  affirming  the  judgments 
of  the  Queen's  Bench  in  Humphrey  v.  Dale  (E.  B.  &  E.  1004). 
It  was  argued,  1st.  That  the  evidence  was  inadmissible  as  con- 
tradicting the  terms  of  the  written  contract  :  2ndly.  That  there 
was  no  note  of  the  contract  in  writing  to  satisfy  the  Statute  of 
Fraads.     The  contract  in  question  was  a  parol  contract,   of 
which  there  w^  a  broker  s  note  in  this  form  : — "  Sold  this  day 
for  Messrs.  J.  &  M.  to  our  2>^i^^ipcd,  &c.    (Signed)  Dale  M.  & 
Co.,  brokers ; "    and   this   note   was   relied   on   to  satisfy  the 
statute.    It  was  held  by  a  majority  that  evidence  of  the  custom 
was  admissible  as  not   contradicting  the  written    instrument 
hut  explaining  its  terms,  or  adding  a  tacitly  implied  incident : 
Md  that  the   note,  thus   explained,  was  a  sufficient   memo- 
randum of  the  contract  with  the  principal  to  satisfy  the  Statute 
rf  Frauds.    This  decision  has  been  followed  by  the  Queen's 
Bench  in  Fleet  v.  Murton  (L.  R.  7  Q.  B.  12C) ;  and  by  the 
Common  Pleas  in  Hutchinson  v.  Tailuim  (8  C.  P.  482),  where 
evidence  of  a  similar  usage  in  the  fniit  trade  was  held  admis- 
sible to  explain  the  terms  of  a  charter-party  signed  by  an  agent 
wpressly  in  that  character. 

If  the  signature   by   the   agent  is   not    expressly   in   that  5eeu«  if  he 
^^barapter,  he  makes  himself  a  party,  unless  a  contrary  inten-  exprw«ly*M* 
tion  clearly  appears  from  other  parts  of  the  document.     The  *^'*^ 
^epe  addition  to  the  agent's  name,  in  the  body  of  the  docu- 
^nt,  of  the  words  "  (as  agents  for  C.  D.),"  has  been  held  not  to 
he  a  sufficient  expression  of  that  intention  (Paice  v.  WaUcer, 
^R  5  Ex.  173).     The  correctness  of  this  decision  has  been 
fl^ertioned  by  Lord  Justice  James  in  the  Court  of  Appeal 
(Ga<W  V.  Houghton,  1  Ex.  D.  357,  359)  :  but  it  has  been  fol- 
lowed in  the  Exchequer  Division  by  Baron  Pollock  {Hough  v. 
^ati^OTuw,  4  Ex.  D.  104). 

There  is  no  doubt  however  that  a  clear  expression,  in  the 
*^y  of  the  document,  of  the  intention  that  the  person  who 
*%i^8>  acts  merely  as  the  agent  for  another,  is  effectual  although 

p  3 
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Part  IV.       no  such  expression  is  appended  to  the  signature  itself  {Oadd  r, 
^^•J-V^^    Houghton,  1  Ex.  D.  357). 


What  if  party  It  may  here  be  observed  that  if  a  person  contracts,  nomiDally 

contracts  .    n  ''iii  11         '^ 

nominally  as        ^  agont  for  a  pnncipal  who  has  no  legal  existence,  e.jf.,  & 
agent  for  a  company  in  process  of  foraiatioa  (Kelner  v.  Baxter,  L  R  2C. 

non-existont  r      j         r  \  » 

penon.  P.  174 ;  gcott  V.  Lord  Ehury,  ibid.,  p.  255) ;  or  as  agent  for  a 

foreign  constituent  who  is  not  proved  to  have  given  ex'pm 
authority  to  the  agent  to  bind  him  {Armstrong  v.  Stokes,  L.  R 
7  Q.  B.  598,  j)er  Blackburn,  J.,  605),  he  is  bound  to  make  the 
contract  good.  This  is  also  practically  the  eflFect,  if  he  purporti 
to  contract  on  behalf  of  an  unnamed  principal  when  he  has  in 
fact  no  principal.  But  the  technical  ground  of  his  liability  in 
that  case  is  an  implied  warranty  that  he  has  authority  on  belialf 
of  a  principal  to  make  the  contract  {Fairlie  v.  Fenton^  L  R  5 
Ex.  169,  per  Martin,  B.  172). 

Mast  be  a  Jt  ^JH  not  do  to  leave  the  fact  who  is  the  buyer,  or  who  the 

conttat  of  parties         ,  ,  1         <•  .      .  ,  -,. 

by  expreas  Seller,  to  be  gathered  merely  from  extrinsic  evidence.    There 

memoiandum.      must  be  a  coustot  as  to  both  on  the  memorandum  itself  wha» 

read  with  the  aid,  so  far  as  necessary,  of  the  extrinsic  evidencei  ' 
This  is  shown  by  the  following  cases  cited  in  Blackburn  oa 
Sale  : — Champion  v.  Plummer  (1  N.  R.  252) ;  Allen  v.  BeMuH 
(3  Taunt.  169) ;  Cooper  v.  Smith  (15  East,  103) ;  and  Jacob  ▼. 
Kirke  (2  M.  &  R.  222) ;  and  by  the  more  recent  case  of  Fan- 
derburgh  v.  Spooner  (L.  R  1  Ex.  p.  316).     In  the  last-mentioned 
case  the  memorandum    relied  on  was  in  these  terms: — "D. 
Spooner    agrees    to    buy  the  whole    of   the   lots  of   marble 
purchased  by  Mr.  Vanderburgh,  now  lying  at  the  Lyme  Cobb, 
at  Is,  per  foot.     (Signed)  D.  Spooner.*'   It  was  held  insufficient 
It  is  to  be  observed  that  the  parol  evidence  tendered  in  this 
case  did  not  tend  to  throw  light  on  the  meaning  of  the  memo- 
randum, but  it  was  (unsuccessfully  of  course)  attempted  to 
introduce  in  aid  another  paper  which  was  in  no  way  referred  to 
on  the  face  of  the  memorandum.    In  a  subsequent  case  {Newdl 
v.  Radfoixl,  L.  R.  3  C.  P,  52),  Willes,  J.,  expressed  a  doubt 
whether  VaTiderburgh  v.  Sj^ooTier  had  been  rightly  decided, 
thinking  that  the  memorandum  itself  expressed  by  reasonable 
intendment  that  Mr.  Vanderburgh  was  the  seller,  just  as  a 
memorandum,  "  A.  agrees  to  buy  B.*s  horse  "  would  express 
that  B.  was  the  seller. 
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The  case  oiNeweU  v.  Radford  (L.  R  3  C.  P.  52),  itself  aflfords       Part  iv. 

a  good  illustration  of  the  application  of  extrinsic  evidence  in r — '- — 

identifying  the  party  mentioned  in  the  memorandum.  The  case 
was  this  : — On  a  purchase  of  flour,  J.  Williams,  a  duly  authorised 
agent  of  the  defendant,  made  the  following  entiy  in  a  book 
belougiug  to  the  plaintiff  (Newell) : — **  Mr.  Newell,  82  sacks 
culasses,  at  898.,  280  lbs.,  to  wait  orders.  June  8.  (Signed)  J. 
Williams."  In  an  action  for  non-delivery  of  the  flour  it  was 
proved  by  parol  evidence  that  Newell  was  a  baker,  and  the 
defendant  a  flour  merchant.  This  was  admitted  as  evidence  to 
explain  the  memorandum.  The  Court  was  thus  put  in  the  situa- 
tion of  the  parties,  and  enabled  to  gather  the  meaning  conveyed 
by  the  writing  to  persons  so  situated,  which  clearly  was  that 
Newell  was  the  buyer  and  the  defendant  the  seller  of  the  flour. 

The  note  or  memorandum  must  specify,  secondly,  the  subject-  2ndly.  The 
matter  of  the  contract, — the  thing  to  be  sold.  This  is  so  ©f  tie  contract, 
obvious  that  scarcely  any  controversy  has  arisen  upon  the  point. 
Here  again  the  scope  for  the  admission  of  extrinsic  evidence  is 
necessarily  rather  wide.  The  thing  sold  is,  in  the  brief  notes 
passing  in  mercantile  transactions,  commonly  expressed  in  a 
sort  of  short-hand,  conveying  to  persons  conversant  with  the 
particular  trade  a  sufficient  description  of  the  subject,  though 
not  intelligible  without  such  knowledge.  The  Court  must,  to 
construe  such  documents,  put  itself  in  the  situation  of  two 
persons — the  writer  and  the  person  addressed — and  determine 
from  their  common  point  of  view  what  is  meant  by  the  writing. 
This  is  exemplified  by  the  case  of  Macdonald  v.  Longbottom 
(1  K  &  £.  977,  987),  where  a  conversation  between  the  parties 
previous  to  the  contract  was  held  admissible  in  evidence  for  the 
purpose  of  determining  what  was  meant  by  the  expression 
**  your  wool  **  in  the  contract  itself.  On  the  other  hand  extrinsic 
evidence  may  be  used  to  explain  the  description  of  an  article  in 
a  bought  and  sold  note  respectively,  (which  appears  in  this  case 
to  have  been  the  only  evidence  of  the  contract),  so  as  to  show  a 
material  variance  between  them,  and  thus  negative  the  existence 
of  a  contract ;  as  where  the  broker's  bought  note  described  the 
article  as  *'  sound  and  merchantable  Riga  Rhine  hemp  "  and  the 
sold  note  as  "  St.  Petersburg  clean  hemp"  {Thornton  v.  Kevipster, 
5  Taunt.  786). 
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Part  IV. 
§  2  (C). 


8rdly.  The 
price,  or  con- 
Bideration, 
where  its 
amount  is  an 
expiem  term  of 
the  contracts 


The  note  or  memorandum  must  specify,  thirdly,  the  price  or 
value  to  be  rendered,  except  where  that  is  left  to  be  implied 
If  no  price  be  expressly  agreed  upon,  the  law  will  supply  tlie 
want  by  inferring  that  the  parties  intended  to  sell  and  buy  att 
reasonable  price  {Valpy  v.  Gihaon,  4  C.  B.  887,  864) ;  and  in 
such  a  case  it  is  not,  in  order  to  satisfy  the  statute,  necessBij 
that  anything  as  to  price  should  be  expressed  on  the  feuse  of 
the  memorandum  required  by  law  to  bind  the  bargain  (Hoadki 
V.  M'Laine,  10  Bing.  482,  4  Moore  &  Scott,  340 ;  Ashcrofi  t. 
Morris,  4  Manning  &  Granger,  450  ;  Acebcd  v.  Letn/,  10  Bisg. 
376,  4  Moore  &  Scott,  217).  But  where  the  price  was  an 
express  term  of  the  contract,  it  must  be  specified  in  the  memo- 
raDdum.  If  the  memorandum  is  silent  as  to  the  pointy  the 
only  complete  contract  appearing  from  the  memorandum  wooU 
be  a  contract  to  buy  at  a  reasoiLoble  price ;  and  if  it  appear 
from  the  parol  evidence  that  the  contract  was  to  buy  at  a  price 
expressly  agreed  on,  nmi  constat  that  this  is  the  same  with  the 
reasonable  price  which  the  law  would  imply.  The  memorandum 
therefore  in  such  a  case  does  not  contain  the  terms  of  the 
bargain,  and  is  insufiBcient  {Elmore  v.  Kingscote,  5  B.  &  G.  583; 
Acebal  v.  Levy,  10  Bing.  376).  The  memorandum  equally  faib 
to  satisfy  the  statute  if  it  expresses  a  price  diflferent  from  that 
otherwise  proved  to  have  been  the  price  expressly  agreed  on 
{Goodman  v.  Gnjfftths,  26  L.  J.  (N.  S.)  Ex.  145). 


4thl7.  Any 
other  term  or 
condition  which 
is  meant  to  be 
an  express  term 
of  the  contract. 


The  note  or  memorandum  must  specify  the  time  or  manoer 
of  delivery  if  an  express  term  of  the  contract,  or  anything  else 
which  has  been  expressly  made  a  term  of  the  contract. 

In  Cooper  v.  Sm^ith,  15  East,  103,  the  plaintiflF  (vendor),  more 
than  a  week  after  the  contract,  sent  an  invoice  specifying  the 
goods  and  their  price  accompanied  by  a  note  in  these  terms  ;— 
"  Sir,  the  above  was  yesterday  forwarded  by  Smith  &  Son's  boat, 
which  I  have  no  doubt  will  be  with  you  very  soon."  Next  day 
the  defendant  wrote,  apparently  in  reply  : — *'  Mr.  Cooper,  Sir, 
Your  not  coming  or  sending  the  flour  I  agreed  with  you  for 
according  to  time,  I  am  now  provided  for,  therefore  it  will  not 
suit  me  to  receive  yours,  as  the  price  is  lower.  I  have  been 
offered  flour  a  great  deal  lower  this  day.  I  expected  yours  in 
the  course  of  a  week  from  the  time  you  were  at  my  house.    If 
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I  buy  of  any  man  I  expect  it  according  to  time,  or  the  bargain       ?^',J7* 
is  void."     Except  in  regard  to  the  question  of  time,  it  would  be   "^ • 


within  the  authorities  to  hold  that  this  last  letter  referred  to 
the  invoice  and  letter  of  the  plaintiff  as  containing  the  terms  of 
a  contract,  and  incorporated  these  documents  so  as  to  form  with 
defendant's  letter  a  note  or  memorandum  of  the  contract.  But^ 
the  Court  further  construed  the  defendant's  letter  as  insisting 
that  it  was  a  term  of  the  contract  that  the  goods  should  be  sent 
within  a  week  :  and  as  the  oral  evidence  tendered  by  the  plaintiff 
proved  the  reverse  it  was  held  that  the  memorandum  contra- 
dicted the  contract  as  proved  by  the  oral  evidence  and  so  was 
not  a  good  memorandum  of  the  contract  within  the  statuta 
This  decision  was  followed,  as  above  mentioned,  by  Lord  Tenter- 
den  in  Richards  v.  Parter,  6  B.  &  C.  437. 

In  Smith  v.  Surnam,  9  B.  &  C.  561,  the  letters  relied  on  as 
a  memorandum  of  the  bargain  were  held  insuihcient  on  the 
ground  that  ex  facie  they  disclosed  a  dispute  as  to  what  the 
terms  of  the  bargain  were.  The  principle  is  the  same  as  that 
which  applies  in  the  case  of  a  bought  and  sold  note  where 
these  are  the  only  evidence  of  the  contract  and  there  is  a 
variance  between  them  as  in  Tlioi^iion  v.  Kempater  (p.  213, 
supra), 

IL  What  is  signature  by  the  parties  to  be  charged.  n,  )iniat 

coDstitntes 
signature 

"  It  is  well  settled,"  says  Mr.  Blackburn  (on  Sale,  p.  69),  "  that  within  the 
the  only  signature  required  is  a  signature  on  behalf  of  that  pa^ieB^o  be 
party  who  is  sought  to  be  charged  in  the  proceeding  in  which  charged, 
the  question  rises.     The  effect  of  this  is,  that  when  the  memo- 
randum is  signed  by  one  party  only,  the  contract  is  good  or  not 
at  the  election  of  the  other."     In  support  of  this  proposition  he 
cites  the  case  of  Allen  v.  Bennett  (in  1810),  in  which  the 
Common  Pleas  treated  the   point   as   even   then  conclusively 
settled  by   inveterate   practice.     "  Since  the  decision  of  that 
case,"  he  continues,  "  thirty-five  yeara  more  of  uniform  practice 
have  further  confirmed  this  construction."     To  which  may  be 
added  the  further  period  to  the  present  time.     This  is  in  effect 
an  exception  to  the  general  rule  which  requires  mutuality  in  a 
contract  {Mayor,  Jcc,  of  Kidderminster  v.  Hardwick,  L.  R. 
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Part  IV.       9  Ex.  13).    It  seems  odd  that  more  controversy  has  arisoD  upon 

^^ 1 — '■ — "  this  point  under  the  4th  section,  although  the  words  of  the 

statute  there   only  require  the  signature   of  the  party  to  be 
charged.     The  point  is  however  under  the  4th  section  settled 
in  the  same  way  as  under  the  I7th,  by  a  long  train  of  autboritieii^ 
•the  latest  of  which  are  Laythoarp  v.  Bryant  (2  Bing.  N.  0.735^    1 
and  3  Scott,  238),  and  Reuse  v.  Picksley  (L.  R.  1  Ex.  342). 

Questions  under  the  4th  section  have  commonly  arisen  io  t 
Court  of  Equity,  who  would  not  assist  a  pei*son  playing  &8t  and 
loose  {per  Lord  Chancellor  Manners  in  Lord  Ormondy.  Af^ 
derson,  2  Ball  &  Beattie,  871)  :  and  also  has  laid  down  Ae 
principle  that  unless  an  offer  be  accepted  and  acted  on  within  t 
reasonable  time  it  must  be  treated  as  abandoned  {WiUiamsi 
Williarna,  17  Beav.  213,  216).   If  every  contract  signed  by  only 
one  party  could  be  treated  as  a  mere  offer,  there  would  be  ample  • 
authority  for  the  suggestion  of  Mr.  Dart  (V.  &  P.  5th  ed.  p.  281) 
that  "  if  only  one  be  bound,  he  may,  it  would  appear,  require  the 
other  to  signify  in  writing  his  assent  to  or  dissent  from  the  coDtract; 
and  unless  this  be  acceded  to  he  may  himself  rescind  it."    Thii 
suggestion  is  probably  well  founded  in  the  case  of  a  contnck 
requiring  the  aid  of  a  Court  of  Equity  to  enforce  it,  but  there 
appears  no  authority  for  the  proposition  that  a  person  bound  bf 
a  one-sided  obligation  under  the  17th  section  of  the  Statute  rf 
Frauds   can  obtain  any  such  relief  from  the  hardship  under 
which  he  is  placed.    (See  Blackburn  on  Sale,  p.  75.) 
Signature.  As  to  what  is  a  signature, — a  person  is,  in  the  language  of 

English  law,  said  to  sign  a  document  when  he  makes  or  uaei 
any  kind  of  mark  upon  it  with  the  intention  of  thereby  giving 
effect  to  the  document  according  to  its  purport ;  e,g.,  with  the 
intention,  if  the  document  is  a  will,  of  completing  the  iefdt- 
mentary  act ;  if  the  testatum  of  a  will,  of  recording  the  fact 
of  witnessing  the  testamentary  act ;  if  a  contract,  of  becoming 
bound  as  a  party  thereto ;  if  a  memorandum,  of  acknowledging 
the  document  as  a  true  record  of  the  matter  contained  in  it 

The  notion  implied  in  signature  is  in  fact  very  clear ;  the 
only  diflficulty  in  particular  cases  is  to  see  whether  there  is 
lesral  evidence  of  the  intention.  In  the  case  of  a  will  the  in- 
tention  must  according  to  statute  (so  far  as  concerns  Elngland 
and  Ireland)  appear  upon  the  face  of  the  document  (15  &  16  Vict. 
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.  24,  8w  1) ;  and  the  Court  of  Probate  looking  at  the  document       ^^2*(cT 
ind  the  alleged  signature  will  consider  whether  they  are  such 
that  the  intention  to  complete  the  testamentary  act  can  fairly 
be  inferred.    As  the  most  recent  cases  I  refer  to  In  ike  Goods 
of  WiUiams  (L  R.  1  P.  &  1).  4) ;  In  the  Goods  of  Coombs  (L. 
R 1  P.  &  D.  302)  ;  In  the  Goods  of  Huckvale  (L.  R.  1  P.  &  D. 
375).    With  regard  to  the  witnesses  to  a  will  the  Act  (1  Vict.  c. 
26, 8. 9)  requires  subscription,  and  this  is  not  altered  by  15  & 
16  Vict  c.  24  ;  but  no  distinction  seems  to  be  drawn  for  this 
purpoAe  between  subscription  and  signature.     The  essential  is 
that  the  act  done  by  the  witness  must  be  a  completed  act  in- 
tended by  him  to  evidence  his  attestation  of  the  will  (In  the 
Goods  of  Eynon,  L.  R.  3  P.  &  D.  92  :  In  tlie  goods  ofMaddock, 
L  R  3  P.  &  D.  169).     In  the  law  of  Scotland  the  requirements 
tt  to  the  execution  of  a  will  are  the  same  as  in  any  other 
sdemn  deed,  and  as  a  general  nde  subscription  is  necessary. 
E?en  in  the  case  of  a  holograph  will  or  deed,  subscHption  is, 
according  to  Stair  (Inst.  iv.  42,  6  p.  710),  necessary  to  indicate 
the  completion  of  the  act.     And  in  the  case  of  Diinlop  (Court 
of  Session  Reports,  2nd  series,  vol.   i.,   p.  912)   a   hologiaph 
writing  purporting  to  be  a  will  commencing  with  the  name  of 
the  deceased  but  not  subscribed  by  him,  being  also  without 
date  cmd  having  blanks  for  legacies  left  unfiUed,  was  held  to 
be  not  well  executed  as  a  will.    In  the  case  oi  Gillespie,  Dec.  22, 
1831  (Court  of  Session  Reports,  Ist  series,  vol.  x.,  p.  176),  a  dis- 
tinction is  made  between  subscription  and  signature,  and  it  is 
laid  down  that  a  holograph  document  beginning  ''  I,  A  B.,  &c.," 
[>nt  not  otherwise  signed,  is  well  executed  in  terms  of  a  power 
to  be  exercised  "  by  a  signed  Tnemorandum.*' 

The  intention  of  signature  is  easily  inferred  in  the  case  of  a 
mercantile  document.  In  Sanderson  v.  Jackson  (2  B.  &  P. 
238),  a  bill  of  parcels  with  a  printed  heading,  "  Bought  of 
Jackson  and  Hankin,  &c.,"  and  the  quantity  and  price  of  the 
2;ood8  filled  up  in  writing,  was  delivered  by  defendants  to 
plaintiff:  and  this  was  considered  by  Lord  Eldon  to  be  a 
[nemorandnm  signed  by  defendants  within  the  Statute  of 
Frauds.  In  delivering  judgment  he  mentioned  that  it  had 
>een  decided  that  if  a  man  draw  up  an  agreement  in  his  own 
landwriting,  beginning  "  I,  A.  B.,  agree,  &c.,"  and  leave  a  place 
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for  Bignature  at  the  bottom  but  never  sign  it,'  it  may  be  con- 
'  sidereti  aa  a  note  or  mcmoraniium  within  the  statute;  "and 
yet,"  Lord  Eldon  continued,  "it  is  impossible  not  t^o  see  that 
the  insertion  of  the  name  at  the  beginning  was  nut  intended  to 
be  a  signature,  and  that  the  paper  was  meant  to  he  incomplete 
until  it  was  further  signed."  The  case  here  referred  to  was 
KnUjht  V.  Crockford  (1  Esp.  N.  P.  190).  It  does  not  however 
appear  from  the  report  of  the  case  that  the  appearance  of  the 
document  was  such  as  to  suggest  that  it  was  incomplete  until 
subscribed. 
I  I  shall  recur  to  the  subject  of  the  last  paragraph,  but  must 
first  advert  to  the  usual  and  ordinaiy  way  of  signing  a  docu- 
ment (according  to  English  practice),  namely,  by  subscribing, 
i.e.,  writing  the  full  name  or  at  least  the  full  surname  with 
the  initials  of  the  p-i-oniomen,  at  the  foot  or  end  of  the  matter 
of  the  document.  The  name  so  subscribed  by  the  person  bear- 
ing it  is  conclusive  evidence  of  his  signature.  Aud  if  instead  of 
a  pen  he  applies  with  bis  own  hand  a  stamp  engraved  with  a 
bc-simllc  of  his  ordinary  signature,  that  is  the  same  to  all 
intents  and  purposes,  as  if  he  had  signed  it  with  a  pen  (BenTiett 
T.  Brujnjitt,  L.  R.  3  C.  P.  2S),  And  if  the  name  is  printed  with 
bis  authority  in  the  usual  place  of  subscription,  there  seema  no 
doubt  that  the  Statute  of  Frauds  would  be  satisfied  (ibid.  p.  30). 
It  is  also  clear  that  the  Statute  of  Frauds  is  satisfied  if  the 
name  of  the  person  to  be  charged  is  written  in  his  own  hand- 
writing in  the  commencement  of  an  agreement,  whether  in  the 
form,  •'  I,  A,  B.,  agree,  &c,"  {Knight  v.  Civck/ord,  1  Esp.  N.  P. 
190  ;  see  p.  70,  supra),  or  in  the  third  person, "  A,B.  agrees,  &.c." 
(Bleakley  v.  Smith,  11  Sim.  150),  or  "Mr,  A.  B.,  has  agreed,  &&" 
(PropeH  V.  Parkee,  I  Buss.  &  My.  625),  or  in  the  commence* 
ment  of  a  letter  in  the  third  person,  as  "  Mr.  T.  has  again  seen 
E.  H.  Cottage,  and  offers,  &c."  (Moriwn  v.  Ti/iiwur,  18  Vea. 
175)  ;  oc  "  Mr.  S.  begs  to  inform,  &c."  {io66  v.  Stanley,  5  Q.  B. 
674).  And  iith^pi-incipal'm  an  agreement  subscribe  it,  adding 
the  word  " witness  "  to  his  name  thus  (eg'.,  "witness  A,  B."), 
— this  addition  will  not  overcome  the  presumption  of  intention 
to  give  effect  to  the  entire  document,  and  the  subscription  is  a 

I  ec.,  nsvar  tvhtcribt  it. 
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good  signature  within  the  Statute  of  Frauds  ( Welford  v.  Beazley,       ^^^^  JJ- 
3  Atk.  503,  1  Ves.  senr.  supplement,  p.  6,  and  dictum  per  Lord 1 ^ 


Eldon  in  Coles  v.  Trecoihick,  9  Ves.  251).  But  where  a  person 
alleged  to  be  a  common  agent  (an  auctioneer's  clerk)  signed  in 
this  way,  "Witness,  J.  N.,"  the  presumption  was  held  to  be 
against  the  intention  to  sign  as  agent  {Gosbell  v.  Archer,  2 
Ad.  &  EL  500,  509).  Most  of  the  cases  immediately  above  re- 
ferred to  are  under  the  4th  section  of  the  statute,  but  the  prin- 
ciples seem  equally  to  apply  to  the  17th.  It  is  of  no  consequence 
what  was  the  motive  for  signing  the  document,  if  only  the  in- 
tention was  to  attest  the  document  as  that  which  contains  the 
terms  of  the  contract  {Jones  v.  Victoria  Dock  Co.,  2  Q.  B.  D. 
314,  324). 

If  the  name  of  the  person  to  be  charged  is  written  or  printed  Other  modes  of 
with  his  authority  in  some  part  of  the  document  other  than  the  "****  ^^^ 
usual  place  of  subscription,  the  question  is  whether  the  name  is 
so  placed  as  to  govern  the  whole  instrument  {Stokes  v.  Mooi*e,  1 
Cox,  219 ;  Ogilvie  v.  Foljambe,  3  Mer.  62).  Thus  the  name 
printed  (by  defendant's  authority)  in  the  heading  of  a  bill  of 
parcels  has  been  held  sufiBcient  (Saunderson  v.  Jackson,  3  B.  & 
P.  238 ;  Schneider  v.  Norris,  2  Maule  &  Selwyn,  286).  So 
an  entry  written  by  the  defendant  (Dodgson)  in  his  own  book, 
commencing  "  Sold  John  Dodgson,"  containing  the  terms  of  a 
sale,  and  signed  at  his  request  by  the  plaintiff's  agent  but  not 
signed  by  defendant  otherwise  than  by  the  entry  made  by  him 
as  above  (Johnson  v.  Dodgson,  2  M.  &  W.  653  ;  Durell  v.  Evans^ 
1  H.  &  C.  174).  But  the  name  occun*ing  merely  in  some  term 
of  the  contract  (e.gr.,  that  the  rent  should  be  paid  to  the  de- 
fendant), was  held,  in  a  question  under  the  4th  section  of  the 
statute^  insufficient  {Stokes  v.  Mooi^e,  1  Cox,  219;  see  also 
Caton  V.  Caton,  L.  R  2  H.  of  L.  127).  And  it  has  been  held 
that  the  signature  to  a  letter  does  not  govern  a  writing  in  the 
same  hand  enclosed  in  the  same  envelope,  headed  by  the  word 
"  supplement,"  and  commencing  with  the  words  "  I  had  quite 
omitted  to  tell  you  "  {Kronheim  v.  Johnson,  L.  R.  7  Ch.  D.  60). 
The  presumption  arising  from  the  name  being  so  placed  as  to 
"  govern  the  instrument "  may  be  entirely  rebutted  if  it  appears 
on  the  face  of  the  instrument  that  it  is  intended  before  taking 
effect  to  be  further  signed  or  subscribed  as  in  the  case  of  an 
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instrument  merely  drafted  or  engraved  for  execution,  and  parti- 
culai'ly  where  this  appears  by  a  testing  clause,  e.g.,  "As  witness 
our  hands  "  not  followed  by  any  handwriting  {Hubert  v.  2're- 
itenie,  3  M.  &  G.  743).  A  signature  may  be  well  made  by 
initials  {Phillimore  v.  Berry,  1  Camp.  513;— and  see  dicta  of 
Lord  Weatbury  in  Caton  v.  Caion,  L.  R.  3  H.  of  L.  143,  and  of 
Blackburn,  J.,  in  Chichester  v.  Cohh,  14  L.  T.  {N.  S.)  433) 
by  a  cross  or  any  other  mark  duly  attested  as  a  signatura 
{Baker  v.  Dening,  8  Ad.  &  El.  !)4).  A  signature  may  be  well 
made  by  peucil  {Lucas  v.  James,  7  Hare,  410,  419).  Here 
ambiguity  may  arise  from  the  fact  that  peucil  marks,  being 
easily  obliterated,  ai'e  often  used  deliberatively,  i.e.,  the  intention. 
purporting  to  bo  expressed  by  them  not  being  final.  lu  order 
to  show  whether  ihoy  are  so  used  or  nut  in  a  particular  case, 
evidence  of  the  circumstances  under  which  the  pencilling  was 
made  may  be  admitted  {Lucas  v.  James,  supra).  Primd  facie 
however  the  subscription  by  a  person  of  his  name  in  pencil 
would  be  a  signature,  and  so  a  pencil  indorsement  has  been 
held  a  valid  indorsement  of  a  promissory  note  {Oeary  v.  Physio, 
5  B.  &  C  234.  As  to  the  use  of  peucil  in  testamentary  ia- 
struments  see  Williams  ou  Executors,  part  i.  book  ii.  c.  2,  s.  5  ; 
and  Muir's  Trustees.  Court  of  Session.  Oct.  23.  1869  ;  8 
Macph.  53). 

If  a  person  unable  to  write  his  name  has  his  hand  so  guided 
as  to  write  bis  name,  this  has  been  held  equivalent  to  subscrip- 
tion {Harrison  v.  Elvin,Z  Q.  B.  (N,  S.)  117) ;  and  if  a  person 
holds  the  top  of  a  pen  in  token  of  his  intention  while  auother 
writes  his  uame  this  has  been  held  equivalent  to  signature 
{Helakaw  v.  Langley,  11  L.  J.  Ch.  17).  In  each  case  the 
question  is  one  of  intention,  and  evidence  of  the  facts,  which 
is  necessarily  extrinsic,  is  admitted  to  show  the  intention.  In 
all  the  cases  mentioned  in  this  par^raph  there  appears  to  be 
room  for  extrinsic  evidence ;  but  the  Court  will  doubtless  in 
every  case  look  first  at  the  document  itself,  and  decide  as  far 
aa  possible  upon  the  presumptions  which  arise  on  its  face, 
admitting  and  applying  extrinsic  evidence  only  so  far  as  the 
indications  ou  the  face  of  the  document  itself  are  ambiguous. 
Where  the  document  has  been  altered,  parol  evidence  is  ad- 
missible to  show  what  was  the  condition  of  the  document  when 
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be  parties  consented  that  it  should  be  an  agreement  between        ^^2'(C]i* 

hem;  this  being  also  the  moment  at  which  they  presumably    ^^ * -^ 

ntended  their  subscriptions  to  take  effect  as  signatures  {Stewart 
r.  Eddowea;  Hudson  v.  StevmH,  L.  R.  9  C.  P  311).  If  the 
Dontract  is  signed  after  striking  out  words  which  still  remain 
legible,  these  words  cannot  be  looked  at  as  aiding  the  con- 
itraction  of  the  document  (Inglia  v.  Buttet^,  L.  R.  3  App.  Ca. 
552). 

K  there  is  no  mark  on  the  document  capable  in  the  opinion 
of  the  Court   of  indicating   the   intention   of  signature,   the 
intention  cannot  be  supplied  merely  by  parol  evidence  (Hubert 
T.  Jforeau),  2  C.  &  P.  528  ;  12  Moore  C.  P.  216).     Here  there 
ms  some  stroke  of  the  pen  relied  on  as  a  signature ;  but  the 
Court  appear  to  have  deemed   it  a  mere  flourish.     A  title  of 
courtesy  may  be  employed  as  a  signature  ;  e.g.,  the  commence- 
iDcnt  of  a  letter,  "  The   Lord  Chancellor  presents  his  compli- 
ments,*' it  not  being  usual,  where  such  a  form  is  employed,  to 
idd  any  other  signature.     But  a  letter  to  R.  from  his  mother 
beginning  "  My  dear  R.,**  and  ending,  "  Do  me  the  justice  to 
believe  me  the  moat  affectiowtte  of  mothers''  was  held  (under  the 
*th  section  of  the  statute)  to  be  not  signed  (Selhy  v.  Selhy,  3 
Mer.  2).     I  should  have  thought  this  a  very  good  signature. 

A  telegram  sent  in  the  ordinary  way  is  sufficiently  signed 
according  to  the  Statute  of  Frauds  {Godwin  v.  Francia,  L.  R. 
^  C.  P.  295). 

IIL  Who  are  agents  lawfully  authorized  to  sign.  III.  Who  are 

agents  lawfully 
tsuthorized 

The  constitution  and  proof  of  agency  depends  on  the  general   ^  '*|^* 

I  *  \ anous 

w^^  of  principal  and  agent,  which  will  be  considered  hereafter,   presumptions  of 
1    sball    here   note,   however,   some    rules   and    presumptions  *^"*^onty. 
specially  relating  to   the   authority   to   sign   a   memorandum 
^der  the  statute. 

It  may  be  stated  as  a  general  rule  that  when  an  agent  is 
wthorized  by  his  principal  to  make  a  contract  of  sale,  he  has 
by  implication  authority  to  make  the  contract  eflFectually  by 
^iDg  a  note  of  it  so  as  to  bind  the  principal  within  the  statute. 
Blackburn,  p.  77. 
Tb©  authority  to  sign   need  not   be   in    writing   {Colea  v. 
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TrecoOdch,  9  Ves.  250).  The  authority  to  sign  cnnnot  be 
'  (lelegatetl.  So  the  authority  to  record  and  bind  a  contract, 
persooally  given  to  a  broker's  clerk  and  salesman  was  held  no 
authority  to  the  broker  to  sign  a  note  of  the  contract  (Hender- 
eon  V.  Barnwell,  I  Y.  &  J.  387;  compare  Cohs  v.  Trecothick, 
il  Ves.  23+,  and  Bhre  v.  Sutton,  3  Merivale,  237).  So  where 
authority  is  given  to  a  broker  or  auctioneer  there  is  no  pre- 
sumption, witho\it  some  eWdence  of  express  sanction  by  the 
principal,  that  the  clerk  of  the  broker  or  auctioneer  has  autho- 
rity to  sign  [Pdrce  v.  Corf,  L.  R.  9  Q  B.  210). 

Subsequent  ratiBcation  {before  nction  is  brought)  is  equivalent 
to  previous  aiithorit)-  {McLean  v.  Dunn,  4  Bing.  772) ;  and 
ratificalion  of  a  contract  which  had  been  entered  into  by  the 
agent,  "whatever  it  maybe"  has  been  held  sufficient  (Fitt- 
maurke  v.  Barley,  6  E.  i  B.  8b"8|. 

The  plaiuliB*  upon  the  record  cannot  avail  himself  of  his  own 
signature  as  that  of  an  agent  to  charge  the  defendant.  This 
point  has  been  decided  by  the  Exchequer  Chamber  {Sharman  v. 
Brandt,  L  R.  fi  Q.  B.  720},  settling  a  point  which  Mr.  Blackburn 
in  his  book  on  Sale  (p.  77)  mentioned  as  doubtful  upon  the 
previous  authorities  (Wright  v.  Dannith,  2  Camp,  203;  Fare- 
brother  v.  Slmmomlfi.  5  B.  &  A.  3S4. ;  and  Bird  v.  Boulter,  4 
B.  &  Aid.  443). 

The  traveller  of  a  wholesale  dealer  is  presumably  Tiot  autho- 
rized by  the  persons  on  whom  he  calls,  to  sign  a  contract  for 
them  as  buyers  (Graham  v.  Miisson,  5  Bing.  N.  C.  603  ; 
Graham  v.  Fretivell,  3  M.  &  G.  368);  and  the  presumption  is 
not  rebutted  by  the  cireurastance  of  the  traveller  making  out  a 
memorandum  of  the  order  in  duplicate  in  the  presence  of  the 
person  charged  aa  buyer  {Miwphy  v.  Boese,  L,  R.  10  Ex.  12G). 

By  the  judges  who  decided  Go^hvin  v.  Francis  (L  R  5  C,  P. 
295,  see  especially  per  Brett,  J.,  p.  303),  it  is  considered  that 
the  operation  of  sending  a  telegram  resulting  in  the  placing  by 
the  receiving  clerk  of  the  sender's  name  on  the  message  delivered, 
is  a  sigcature  by  the  sender  as  much  as  if  he  had  signed  it  with 
his  own  hand ;  so  that  even  though  the  sender  is  himself  an 
agent  the  resulting  messi^e  is  a  note  signed  according  to  the 
Statute  of  Frauds.  According  to  this  view  the  telegraph  is 
deemed  to  be  a  self-acting  machine  set  in  motion  by  the  sender 
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and  resulting  in  the  transmission  of  a  telegram  with  his  name        g^o^/J7' 
on  it  "^ * — ' 

It  is  well  settled  that  a  person  who  bids  at  an  auction  offers  Aactioneen. 
to  buy  at  the  price  bid  and  upon  the  terms  of  the  conditions  of 
sale ;  and,  by  implication,  he  gives  authority  to  the  auctioneer 
to  set  down  his  name  upon  a  memorandum  containing  the 
terms  of  that  oflFer.  If  the  offer  becomes  a  contract,  which  it 
does,  according  to  the  general  usage  in  auctions,  by  the  fall  of 
the  hammer,  such  a  memorandum  is  a  memorandum  of  the 
contract,  duly  signed  according  to  the  statute  (Simon  v. 
Motivoa,  1  W.  Bl.  559;  Hinde  v.  Whitehouse,  7  East,  558,  601 ; 
immeraan  v.  HeeliSy  2  Taunt.  38,  48  ;  White  v.  Proctor,  4 
Taunt  209;  KenwoHhy  v.  Scholjield,  2  B.  i&  C.  945,  948). 
The  auctioneer  putting  down  the  name  is  in  some  respects 
equivalent  to  the  bidder  putting  it  down  with  his  own  hand,  so 
that  if  the  bidder  is  only  an  agent  his  principal  will  be  bound 
within  the  statute  (Emmeraon  v.  Heelis,  2  Taunt.  38,  48).  Yet 
when  the  auctioneer  was  the  plaintiff  on  the  record  suing  on 
the  contract,  the  objection  that  he  could  not  use  his  own 
signature  as  that  of  the  other  party  to  the  contract  was  held 
good  {Farebrother  v.  Simmons,  3  B.  &  Aid.  333).  The 
ttthority  of  the  auctioneer  to  sign  a  contract  has  been  extended 
to  his  clerk  where  there  was  parol  evidence  of  a  special  authority 
to  him  to  sign  (Coles  v.  Trecothick,  9  Ves.  250) ;  and  in  a  case 
where  the  clerk  took  down  the  name  of  the  bidder  after  calling 
it  aloud  arid  on  receiving  a  sign  of  assent  from  him  (Bird  v. 
AmJfer,  4  B.  &  Ad.  443).  The  bid,  it  must  be  remembered,  is 
only  an  offer,  and  may  be  retracted  by  the  person  bidding  at 
*^y  time  before  the  fall  of  the  hammer  indicating  the  accept- 
ance of  the  offer  (Warlow  v.  Hannson,  28  L.  J.  Q.  B.  18 ;  1  E. 
4  E.  295). 

The  rule  that  the  auctioneer  has  authority  to  sign  for  tlie 
purchaser  is  merely  a  presumption,  which  may  be  rebutted  by 
evidence  of  a  contrary  agreement  to  which  the  vendor  is  a 
I^rty,  as,  for  instance,  in  a  case  where  an  executor  selling  by 
wction  the  goods  of  a  testator  had  agreed  with  a  legatee  that 
P^  bought  by  the  latter  at  the  sale  were  to  be  taken  in  satis- 
fcction  pro  tanto  of  the  legacy  at  the  price  bid.  The  buyer 
^to  held  not  bound  by  the  conditions  of  the  public  sale,  which 


224  SALE  OF  GOODS. 

Part  IV.  stipulated  for  payment  of  a  percentage  of  the  price  at  the  sale 

9  2  (0). 

^^ T ^  and  the  remainder  on  delivery  {BarUett  v.  Pumell,  4  Ad  k 


El.  792). 

The  auctioneer  has  no  presumed  authority  on   behalf  of  i 
bidder  to  TnaJce  a  contract    Without  giving  a  person  authoritj 
to  make  a  contract  it  is  quite  competent  to  authorize  him  to  ' 
reduce  into  writing  and  sign  a  particular  contract  so  as  to  make 
it  binding  ¥dthin  the  Statute  of  Frauds.     In  Durell  v.  Evam 
(Ex.  Ch.,  1  H.  &  C.  174),  the  circumstances  were  held  to  be 
evidence  of  special  authority  for  this  pui*pose.     And  this  isal 
that   the  auctioneer    is   presumed   to   have   authority  to  da 
Accordingly  if  the  auctioneer  has  signed  a  note  of  a  contnet  i 
mis-stating  or  omitting  the  conditions  of  sale,  that  note  does  not 
satisfy  the  statute  so  as  to  bind  the  bidder  (Blackburn,  f.  78; 
Hincle  v.  WhitehovsCy  7  East,  558). 

When  the  public  sale  is  over,  the  authority  of  the  auctioneer 
as  such  is  at  an  end  ;  and  if  he  afterwares  sells  the  goods  at  a 
private  sale  he  has  no  authority  to  sign  a  contract  on  behalf  of 
the  purchaser  {Mews  v.  Carry  1  H.  &  C.  484). 

Broken  In  the  case  of  contracts  made  by  brokers  the  questions  n- 

herwifter  lating  to  the  binding  of  the  bargain  under   the   Statute  d 

Part  VIII.  Frauds  are  so  involved  with  the  general  law  and  practice  in 

regard  to  brokers*  contracts,  that  I  have  thought  best  to  treat 
these  mattei-s  together  in  the  part  of  this  work  relating  to 
agency  (Part  VIII.,  post),  to  which  I  accordingly  refer. 


PAET   V. 

THE  COMMON  INTENTION  OP  THE  PARTIES  TO  A 
SALE  ;  AND  HEREIN  OP  THE  EFFECT  OP  THE 
SALE  IN  REGARD  TO  THE  PROPERTY  IN  THE 
THING  SOLD,  AND  THE  PRIMARY  OBLIGATIONS 
ARISING  FROM  THE  CONTRACT 


The  transfer  of  the  property  in  the  thing  sold  is  the  primary  ^   ^^^J  ^' 

object  of  a  sale,  and  it  is  often  necessary  to  inquire  whether  the  importance  of 

property  has  been  actually  transferred,  or  is  only  intended  to  J^'heftnt*^ 

be  transferred  at  some  future  period.  This  inquiry  becomes  im-  <>/  ^i™«  yfhen 

.  .  ,  .  the  property  la 

portant  in  questions  arising  out  of  the  accidental  destruction  of  transferred, 
the  subject-matter  of  the  sale,  and  in  questions  arising  out  of 
the  insolvency  of  one  of  the  parties.  *'  If  property  is  destroyed 
either  by  pure  accident  or  by  the  wrongful  act  of  a  party  who 
is  unable  to  pay  for  it,  the  loss  in  geneml  falls  upon  the  owner 
of  the  property ;  and  in  cases  of  insolvency,  a  creditor  who  has 
a  legal  or  equitable  right  to  a  thing,  has  the  full  benefit  of  it, 
whilst  one  whose  claim  is  only  against  the  person  of  the  debtor, 
can  obtain  no  more  than  a  proportion  of  the  insolvent  estate 
along  with  the  other  creditors.  In  such  cases,  therefore,  it  is 
commonly  one  of  the  most  important  inquiries  whether  the 
creditor  has  any  right  to  some  specific  property  or  not"  (Black- 
burn, pp.  1,  2).  In  the  days  of  strict  pleading  a  question  upon 
the  form  of  pleading  frequently  arose  involving  the  inquiry 
whether  the  property  had  been  transfen*ed ;  but  except  so  far 
as  these  cases  illustrate  the  rules  determining  the  transfer  of 
property  itself,  they  are  now  of  little  significance. 

The   inquiry  as  to  the  point  of  time  when  the  property  is  It  depends  on 

./.jjj  xi.       '^x      A*  1  1     the  intention. 

iransferrecl,  depends  on  the  intention,  expressed  or  presumed, 
of  the  parties  to  the  sale,  and  this  intention  and  its  effect  in 
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trauflferriiig   the  propeHy,   may  be  appropriately   considered 
together. 

I  shall  consider  the  questions  relating  to  the  intention  of  the 
parties  to  a  sale  under  the  following  heads : — First,  Whether  or 
not  it  is  intended  that  the  transfer  of  property  shall  take  place 
immediately;  or,  in  other  words,  whether  or  not  the  agreement 
constitutes  a  bargain  and  sale,  and  operates  as  a  conveyance 
of  the  thing  sold: — Secondly,  Where  the  agreement  does  not 
immediately  operate  as  a  bargain  and  sale,  what  are  the 
condiliouM  upon  which  the  transfer  of  property  is  intended  to 
take  place  and  how  are  these  conditions  fulfilled.  Thirdly,  I 
shall  consider  other  questions  of  construction  and  effect  going 
to  the  eMence  of  the  contract.  And,  Fourthly,  Questions 
arising  on  terms  of  the  contract  collateral  to  its  essentia] 
objects. 


BECTION    1.— WHETHER   OR   NOT    IT   IS    ISTBNDKD    THAT   TI 

TRANSFER    OF    PROPERTY    SHALL    TAKE    PLACE 

IMMEDIATELY. 
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Where  the  answer  to  this  question  is  in  the  affirmative,  tbs  ' 
transaction  ta,  to  use  the  technical  expression  of  English  law,  a 
bargain  and  sale,  by  which  the  property  in  the  thing  sold  is 
by'  law  transferred.  In  this  case,  as  already  remarked  (p.  1, 
ante),  the  transaction  is  at  once  a  contract  and  a  conveyance. 
The  contract  is  executed,  as  soon  as  entered  into ;  or,  as  it 
were,  executes  itself. 

Where  the  intention  is  that  the  transfer  of  property  is  not  to 
take  place  until  after  an  interval  of  time,  or  until  the  perform- 
ance of  something  as  a  condition  precedent,  the  transaction  is, 
in  contradistinction  to  a  bargain  and  sale  whichi  executes 
itself,  called  an  executory  contract. 

When  I  speak  of  the  property  being  transferred  by  tbe  sale, 
or  by  the  intention  of  the  contract  itself,  I  ought,  in  order  that 
a  perfectly  accurate  meaning  may  be  attached  to  the  words 
used,  to  observe  that,  speaking  generally,  the  property  thus 
transferred  is  such  that,  until  some  further  acts  are  done  on 
either  side,  the  seller  is  not  absolutely  divested.  So  long  as  he 
remains  in  possession  tbe  seller  has  not  only  the  rights  of  a 
possessor  against  all  persons  other  than   the  owner,  but  has 


WHAT  IS  A  BARGAIN  AND  SALE.  227 

•Ten  against  the  owner  (the  buyer)  certain  rights  springing        ^^m  v. 

oat  of  his  original  ownership,  in  the  nature  of  a  special  property . 

modifying  the  general  property  residing  in  the  buyer,  and 
capable  under  certain  circumstances  of  superseding  it.  It  will 
be  farther  seen  that  even  after  parting  with  the  possession  and 
while  the  goods  are  in  tramsitu  to  the  buyer,  the  seller  has 
onder  certain  circumstances  a  right  springing  out  of  his  original 
ownership  to  revest  in  himself  both  possession  and  property ; 
M  ontil  the  goods  are  accepted  by  the  buyer  there  is  always  a 
pooibility  of  the  transfer  of  property  being  avoided  by  a  refusal 
to  accept.  In  the  present  section  the  transfer  of  property  with 
wbich  I  am  concerned  must  be  understood  as  subject  to  the 
modifications  now  referred  to,  until  the  final  completion  of  the 
tnmaaction. 

Li  order  that  the  transaction  may  be  a  bargain  and  sale,  it  To  conntitut^^  a 
ityfiom  the  nature  of  the  case,  essential  that  the  goods  are  saiorthe'goodft 
•pecifically  ascertained.     If  I  stipulate   for  the  delivery  of  a  mujit  be  apecifi- 

*  •'  ^  •'  cally  ascertained. 

certain  qwx/niiiy  of  goods  by  a  general  description,  or  even 
of  a  certain  quantity  out  of  a  specified  lot  or  mass  of  larger 
qoaatity  belonging  to  the  seller,  my  right  arising  out  of  the 
contnct  is  not,  and  until  the  goods  sold  are  specifically 
iieertained  cannot  become,  a  right  of  property  in  any  goods ; 
Qorcaa  there  be,  in  a  contract  of  this  kind,  any  intention  that 
tbe  property  in  any  goods  shall  be  immediately  transferred 
bm  tbe  seller  to  the  buyer. 

That  certainty  %a  to  the  specific  subject  is,  according  to 
Engliah  law,  essential  to  the  notion  of  propeHy  in  goods,  is 
filjown  by  Mr.  Blackburn  by  authorities  from  the  Year  Books 
downwards  (pp.  122, 123 ;  Hey  wood' a  case,  2  Coke,  36  ;  White  v 
IWife.  5  Taunt  176  ;  Busk  v.  Davis,  2  M.  &  S.  397 ;  Wallace 
▼.  Breeds,  13  East,  522 ;  Avstin  v.  Craven,  4  Taunt.  644 ; 
^^)fcy  V.  Dairies,  6  Taunt.  617 ;  and  to  these  may  be  added 
0<^fxm  V.  Kreeft,  L.  R.  10  Ex.  274).  The  only  case 
^^CBisary  to  consider  as  appearing  to  throw  doubt  on  this  pro- 
position, is  that  of  Whitehouse  v.  Frost,  decided  by  the  King's  whUehouMn 
Bench  in  1810,  and  reported  in  12  East,  614.  The  case  was  ^-  ^''*"^' 
•hortly  this : — 

F.,  having  bought  from  D.  and  B.  ten  tons  of  Greenland  oil 

Q  2 
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mixed  with  thirty  toQS  more  in  e.  cisterD,  the  kej  of  which  waa 
iu  the  poasessioQ  of  D.  and  B.,  sells  the  same  to  T.  ou  credit, 
and  gives  T.  an  order  upon  D.  and  B.  for  delivery  of  the  ten 
tons,  thus : — "  Please  deliver  Mr.  T.  10  tons  Greenland  whale  oil, 
we  purchased  from  you  8  Nov.  last"  This  order  was  presented 
by  T.  to  D.  and  B.,  who  indorsed  on  it  their  acceptance  thua : 
— "  Accepted.  D.  and  B."  F.  became  bankrupt  before  the 
expiry  of  the  credit,  and  D.  and  B.  {at  the  request,  pre- 
sumably, of  F.'s  assignee  in  bankruptcy)  refuse  to  deliver  to  T. 
T.  brought  an  action  of  trover  against  D,  and  B.,  and  F.'a. 
assignee,  to  recover  the  value  of  the  oil. 

The  substantial  question  between  the  parties  was,  whethw 
the  right  to  get  delivery  of  the  oil,  which  had  belonged  to  F, 
had  Iwcome  divested  out  of  F.  and  vested  in  T.  But  ou  the 
form  of  pleading  the  question  was  further,  whether  T.  had  such 
a  right  of  poasesitton  in  any  ten  tons  of  oil,  aa  to  enable  him 
to  recover  as  piaintifi  in  an  action  of  trover.  The  Court 
decided  that  T.  was  so  entitled  to  recover. 

That  T,  was  entitled  in  some  form  or  other  to  recover  the 
value  of  the  oil  seems  beyond  all  question.  D.  and  B.  had,  as 
Lord  EUenborough  said,  attorned  to  T.,  and  were  bound  on  T.'s 
request  to  deliver  the  oil  to  T.,  just  as  they  would  have  been 
bound  under  their  original  contract,  to  deliver  to  F.  But  the 
judgment  goes  further  and  decides  that  T.  was  entitled  to 
recover  in  this  fonn  of  action.  On  this  point  the  decision  is 
inconsistent  with  the  general  tenor  uf  the  older  authorities  re- 
ferred to  by  Mr.  Blackburn ;  and  the  subsequent  cases  of  Austen 
V.  Ci-aven  (4  Taunt.  664),  and  White  v.  Wilks  (5  Taunt  176), 
were  decided  in  the  Common  Pleas  on  a  principle  in  direct 
opposition  to  it. 

The  decision  in  Wkitekouae  v.  Frost,  notwithstanding  the 
explanation,  which  Mr,  Blackburn  (p.  126)  shows  to  be  a  lame  one, 
attempted  in  the  later  case  of  Busk  v.  Davis  (2  M.  &  S.  397), 
remains  an  anomaly,  and  at  all  events  does  not  prove  that  to  any 
substantial  effect,  the  law  recognizes  a  right  to  delivery  of  a 
certain  quantity  of  goods,  while  the  goods  to  be  delivered  are  not 
specifically  ascertained,  as  a  right  oi  property  in  any  goods.  It 
is  DOW  of  course  impossible  that  the  question  can  again  be 
seriously  raised  upon  the  form  of  pleading. 
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//  the  goods  are  specifically  ascertained  at  the  ti/me  of  the        ^^^\  ^ ' 

contract,  the  parties  are  taken  to  contemplate  an  immediate   ^ ^ ^ 

hargain  amd  sale  of  the  goods  unless  there  is  something  to  in-  ^^^^^  Jht 
dioaJte  an  vntention  to  postpone  the  transfer  of  the  property  V^^^f^^^ 
untU  the  fulfilment  of  some  condition.  property  imme- 

The  law  carries  this  intention  into  immediate  effect,  and  presumed, 
therefore  an  agreement  for  the  sale  of  specific  goods  is  prirafi. 
fiuae  a  hargajin  and  sale  of  those  goods  (Blackburn,  p.  147 ; 
Taxiing  v.  BaxtcTy  6  B.  &  C.  360 ;  MaHindale  v.  Smith,  1  Q.  B. 
389;  Gilmour  v.  Supple,  11  Moo.  P.  C.  551,  556 ;  Calcutta  Co. 
T.  De  Mattos,  32  L.  J.  Q.  B.  322). 

In  some  early  English  law  books  {Shepherds  Touclistone  and 
^(y^s  Maxima)  it  is  assumed  that  unless  credit  was  expressly 
given,  or  "  a  day  set  for  the  payment  of  the  money,"  the  parties 
to  a  sale  intended  a  ready  money  transaction,  so  that  the  imme- 
diate payment  of  the  price  was  a  condition  precedent  to  the 
transfer  of  property  in  the  goods.  The  presumption  is  now 
different,  and  in  the  transactions  of  commerce  it  is  presumed 
that  the  parties  contemplate  an  immediate  transfer  of  the  pro- 
perty in  the  goods,  and  an  immediate  obligation  to  pay  the 
price,  unless  there  is  something  to  show  a  contrary  intention. 

Such  a  contrary  intention  may  be  directly  expressed  in  the  But  such 
contract,  or  it  may  be  inferred  from  some  stipulation  contained   may  be  rebutted 
in  the  contract,  or  from  surrounding  circumstances  such  as  a  ^^g^^g  ^"^® 
custom  in  the  particular  trade.  contrary 

presumption. 

The  following  inference  or  presumption  of  law,  is  important : — 
yfUn  by  the  agreement  the  seller  is  to  do  anything  to  the  rresumption 
joodg  for  the  purpose  of  putting  thetn  into  a  deliverable  state,  thing  remains 
wi«ftere  anything  is  to  be  done  to  them  (such  as  measuring,  ^g^^^an'^f^the 
connting,  or  weighing)  by  the  seller  or  by  the  parties  jointly,  to  seller,  Ac 
^''^cwtom  the  price,  it  is  presumed  that  the  parties  mean  to 
*wfe  ihe  performance  of  those  things  a  condition  precedent  to 
w«  transferen/^e  of  the  property  (Blackburn,  p.  121 ;  see  also 
^njamm  on  Sales,  p.  235  ;  Gilmour  v.  Supple,  11  Moo.  P.  C, 
a^p.568;  Anderson  v.  Morice,  L.  R.  10  C.  P.,  at  p.  618). 

The  words  in  italics  form  the  proposition  as  stated  by  Mr. 
Blackburn.  The  principle  has  become  so  familiar  that  it  is  need- 
^  to  examine  the  authorities  in  detail.     The  following  are 
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^Y'l  ^'        commented  on  or  cited  by  him  : — Hanson  v.  Meyer,  6  East, 
^^ 1-^ — '    614 ;  Hinde  v.  Whitehouse,  7  East,  558 ;  iJiiflrflr  v.  Minett,  11 


East,  210  ;  Wallace  v.  Breeds,  13  East,  522 ;  jBtwifc  v.  Daw,  1 
M.  &  S.  396  ;  Austin  v.  Oi^aven,  4  Taunt.  644  ;  ShepUy  t, 
Davis,  5  Taunt.  617  ;  Withers  v.  iy«,  4  Camp.  237;  Zagu^% 
Fumall,  2  Camp.  240;  Simmons  v.  /Sm/t,  5  B.  &  C.  8$7; 
Laidler  v.  Burlinson,  2  M.  &  W.  602  ;  JVijjp  v.  ^tTnAogv,  4 
M.  &  W.  687 : — and  to  these  may  be  added  Logcm  v.  Memriif, 
6  Moore,  P.  C.  116 ;  and  Acraman  v.  Morris,  8  C.  B.  449,  coift- 
mented  on  by  Mr.  Benjamin. 

The  words  which  I  have  added  in  Boman  type  in  the  seooni 
branch  of  the  proposition,  are  suggested  by  the  cases  of  Oilnmf 
V.  Supple  (11  Moore,  P.  C.  557) ;  Swanvrick  v.  Sothem  (9  Ad. 
&  El.  895) ;  and  Turley  v.  Bates  (2  H.  &  C.  200);  showing  thi& 
where  the  goods  merely  remain  to  be  measured  by  the  pur- 
chaser for  his  satisfaction,  or  where  the  seller  has  left  the 
weighing,  &a,  to  be  done  by  the  buyer  without  any  further 
concurrence  or  supervision  by  the  former,  there  is  no  sufficioift 
ground  to  presume  an  intention  to  suspend  the  passing  of  the 
property.    The  cases  of  Tansley  v.  Turner  (2  Scott,  238),  md 
Cooper  V.  BUI  (3  H.  &  C.  722),  show  that  where  the  mearare- 
ments,  &c.,  have  been  taken  and  nothing  remains  but  an  arith- 
metical sum  to  fix  the  price,  there  is  an  end  of  the  presumption 
against  passing  the  property. 
AppUby  T.  In  connection  with  the  topic  just  considered  I  must  advert  to 

^^^''  the  case  of  Appleby  v.  Myers  (L.  R.  2  C.  P.  651) ;  a  caae 

arising  out  of  a  contract,  not  for  the  sale  of  a  chattel,  but  for 
the  erection  of  fixtures  on  the  premises  of  the  contractee.  The 
plaintiff  contracted  with  the  defendant  for  making  and  erecting 
on  the  premises  of  the  latter  certain  fixed  machinery.  There 
was  a  specification  divided  into  ten  distinct  heads,  and  the 
document  concluded, — "  We  offer  to  make  and  erect  the  whole 
of  the  machinery  of  the  best  materials  and  workmanship  d 
their  respective  kinds,  and  to  put  it  to  work,  for  the  sums  above 
named  respectively,  and  to  keep  the  whole  in  order,  under  fair 
wear  and  tear,  for  two  years  from  the  date  of  completion." 
Pending  the  completion  of  the  work  the  whole  premises  were 
destroyed  by  accidental  fire.  In  an  action  by  the  contractor 
for  his  work  and  materials  supplied,  it  was  decided  by  the 
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Court  of  Exchequer  Chamber,  reversing  the  decision  of  the        ^^^  ^^ 

Common  Pleas,  that  the  plaintiff  having  contracted  to  do  an    ^ » 

entire  work  for  a  specific  sum,  can  recover  nothing  unless  the 
work  be  done,  or  it  can  be  shown  that  it  was  the  defendant's 
fault  that  the  work  was  incomplete,  or  that  there  is  something 
to  justify  the  conclusion  that  the  parties  have  entered  into  a 
fresh  contract. 

The  case  of  Appleby  v.  MyerSy  though  not  the  case  of  a  sale 
of  a  chattel,  seems  to  authorise  an  extension  of  the  presumption, 
as  stated  by  Mr.  Blackburn:  and  to  support  this  proposition. 
Whatever  by  the  terms  of  the  contract  is  a  condition  precedent 
of  the  right  to  payment  being  earned  is  presum^ably  a  condi- 
tion precedent  for  the  passing  of  the  property. 

These  presumptions  will  again  yield  to  a  sufficiently  clear  ThiBpie- 
indication,  in  the  terms  of  the  contract  that  the  property  is  to  Jl^Sn^yieids 
pass  notwithstanding  the  non-completion  of  the  condition  prece-  *<*  *  ^^V^^ 
dent  to  delivery  or  ascertainment  of  the  price.     And  although  a  different 
there  is  always  a  presumption  that  the  risk  and  property  in  the 
goods  go  together,  it  is  quite  competent  for  parties  to  stipulate 
that  the  risk  shall  be  transferred  in  any  goods  although  the 
property  may  not,  and  vice  versd. 

In  Castle  v.  Playford  (L.  R.  5  Ex.  165,  and  7  Ex.  98),  the  CoiOe  ▼. 
plaintiffii  agreed  with  the  defendants  to  ship  on  board  a  vessel  a  ^  * 
cargo  of  fresh-water  ice,  and  to  despatch  the  vessel  with  all 
speed  to  any  ordered  port  in  the  United  Kingdom,  "the 
vendors  forwarding  bills  of  lading  to  the  purchaser,  and  upon 
receipt  thereof  the  purchaser  takes  upon  himself  all  risks  and 
dangers  of  the  seas ; "  and  the  defendant  agreed  to  buy  and 
receive  the  ice  on  its  arrival,  and  pay  for  it  in  cash  on  delivery, 
at  the  rate  of  208.  a  ton  of  20  cwt.  weighed  on  board  during 
delivery. 

The  vessel  having  been  lost  by  the  dangers  of  the  seas,  the 
question  arose  whether  the  purchaser  was  bound  to  pay  the 
seller  for  the  ice. 

In  the  Court  of  Exchequer  (May  4, 1870,  L.  R.  5  Ex.  165)  it 
was  held  by  the  majority  (Martin  and  Channel],  BR),  that  the 
property  6ould  not  pass  under  the  conti-act  until  the  ice  was 
weighed  on  board  for  delivery,  and  that  the  liability  to  pay  for 
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the  ice  could  not  arise  until  then,  the  only  effect  of  the  clansa 
afl  to  the  risk  being  to  exonerate  the  seller  from  being  Bued  j 
for  non-delivery.     This  view  was  dissented  from  by  Cleasby, 
B.,  who  considered  that  the  purchaser  was  liable  to  pay  under  i 
the  express  terms  of  the  contract  by  which  he  undertook  the  risk.  J 

On  an  appeal  being  taken  to  the  Exchequer  Chamber  (Feb-  j 
ruary  1st,  1872.  L.  K  7  Ex.  98),  all  the  judges  (Cockbura,  C.J,  J 
and  Willes,  Blatkbum,  Mellor,  Brett,  and  Grove,  JJ.)  were  J 
inclined  to  the  opinion  that  the  teiTiis  of  the  contract  showod'J 
an  intention  that  the  property  should  pass  as  soon  as  the  cargA  I 
was  shipped,  and  the  bills  of  lading  in  the  hands  of  the  pur-  | 
chaser  ;  the  case  was,  however,  decided  (reversing  the  decision  t 
of  the  Court  of  Exchequer)  on  the  gi-ound  that  the  purchassT  i 
expressly  undertook  the  risk,  and  must  therefore  bear  the  loa^  4 
and  pay  for  the  goods  according  to  a  fair  cstimtite  of  their  value  I 
at  the  time  of  going  down. 

In  Ntyrtli,  of  England  Oilcake  Co.  v.  Ardtcungel,  tftc,  Co.  (Si  J 
W.  R.  162)  the  sale  was  of  a  cargo  of  seed,  "the  seed  to  b»l 
delivered  at  (i  destined  port  in  sound  merchantable  condition,  1 
and  to  be  worked  in  thirteen  days  and  paid  for  in  fourteen  dajg  \ 
from  being  ready  for  delivery  by  cash,  &c. ; "  and  the  question 
in  the  ca-ie  arose  upon  a  policy  of  insurance.     It  was  hfld  that 
the  property  had  not  passed  at  a  time  when  the  cargo  was  in 
course  of  landing  by  lighters ;  and  according  to  the  judgment  of 
Cockburn,  C.J.,  the  property  would  not  pass  until  the  delivery 
was  complete. 

In  MarthieaAL  v.  Kitching  (L.  R.  7  Q.  B.  436),  the  plaintiffs, 
who  were  sugar  refiners,  sold  to  defendant  the  whole  of  four  fill- 
ings of  sugar,  each  "filling"  being  a  quantity  of  sugar  capable  of 
identification  and  consisting  of  from  200  to  300  "titlerB"or 
sugar-loaves.  The  terms  were  "  Prompt  at  one  month  ;  goods  at 
seller's  risk  for  two  months ; "  and  the  course  of  business,  which 
was  well  established  between  the  parties,  was  that  the  titlers 
belonging  to  each  filling  were  stored  on  the  plaintiff's  premises 
until  fetched  away  by  the  purchaser  or  their  sub-vendees.  The 
titlers  were  weighed  on  removal,  each  titler  weighing  from  38  to 
42  pounds,  those  belonging  to  the  same  filling  being  very  nearly 
«f  uniform  weight  If  the  whole  of  the  lots  contained  in 
one  sale-note  had  not  (which  was  frequently  the  case)  been 
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taken  away  on  the  "  prompt "  day,  payment  was  made  (by  bill  or 
cash)  at  an  approximate  sum  calculated  on  the  probable  weight ; 
the  actual  price  being  afterwards  adjusted  on  the  whole  filling 
being  cleared.  In  the  case  in  question  a  fire  had  occurred  on 
plaintiff's  premises  after  the  expiry  of  the  two  months,  and 
while  part  of  the  sugar  comprised  in  the  purchase  remained 
undelivered.     The  question  was  upon  whom  the  loss  fell. 

It  was  held  by  Cockbum,  C.J.,  that  the  property  had  passed 
under  the  contract,  and  that  the  loss  consequently  fell  upon  the 
buyer.  Blackburn,  J.,  inclined  to  the  opinion  that  the  property 
had  passed,  but  whether  at  the  time  of  the  contract,  or  on  the 
expiry  of  the  "  prompt,"  or  upon  payment,  he  does  not  clearly 
express.  Lush,  J.,  was  of  opinion  that  the  property  passed 
from  the  time  of  the  contract.  Both  the  last  named  judges 
came  to  the  conclusion  that  the  loss  fell  upon  the  buyer,  but 
rested  their  decision  on  the  ground  that  whether  the  property 
had  passed  or  not,  it  was  an  implied  term  of  the  contract  that 
after  the  two  months  the  risk  should  be  with  the  buyer,  and 
that  he  therefore  must  bear  the  loss.  Quain,  J.,  concurred  in 
the  decision  that  the  loss  fell  on  the  buyer,  but  without  ex- 
pressing an  opinion  whether  the  property  had  passed  or  not. 

Again  it  may  be  inferred  from  surrounding  circumstances,  or  Condition 
it  may  be  expressly  agreed,  that  some  condition  is  to  be  a  con-  Spread  or 
dition  precedent  for  the  passing  of  the  property ;  and  in  such  in^©"^  ^™ 
a  case  the  property  will  not  pass  unless  the  condition  is  ful-  dealing,  kc 
filled.     This  proposition  is  illustrated  by  the  cases  of  Buaaey  v. 
BameU  (9  M.  &  W.  312) ;  Barrow  v.  Coles  (3  Camp.  92) ;  and 
Bishop  V.  Shilito  (2  B.  &  A.  329  n.) ;  the  last  mentioned  case 
showing  that  even  delivery  is  not  conclusive  of  the  transfer  of 
property  because  the  delivery  itself  may  have  been  of  a  con-  Craditional 
ditional  character.     Bayley,  J.,  remarked  that  if  a  tradesman 
sold  goods  to  he  paid  for  on  delivery,  and  his  servant  by 
mistake  delivers  them  vdthout  receiving  the  money,  he  may 
after  demand  and  refusal  to  pay,  bring  trover  for  his  goods 
against  the  purchaser.    The  case  of  Oodts  v.  Rose,  17  C.  B, 
229,  may  also  be  cited  as  an  instance  of  conditional  delivery. 
This  was  a  case  of  sale  of  five  tons  of  oil  "  to  be  free  delivered 
<and  paid  for  in  fourteen  days."    An  order  for  transfer  of  the 
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Oonditional 
transfer  of 
property. 


^^i\^'  oil  was  sent  to  the  buyer  by  a  clerk  of  the  purchaser  who  mkei 
— T — -^  for  a  cheque  in  payment  The  buyer  refused  to  give  the  dieqw 
on  the  ground  that  payment  was  only  to  be  made  in  fonrtees 
days:  but  insisted  on  keeping  the  order.  The  joiy  hatiog 
found  that  the  clerk  did  not  intend  to  part  with  the  order 
without  a  cheque,  it  was  held  that  the  delivery  of  the  tnmfff 
order  was  conditional,  and  that  no  property  had  passed. 

So  if  goods  are  sent  for  sale  on  approval  or  return  no  pn^Mftf 
is  transferred  until  approval  {Swain  v.  Shepherd,  1  M.  &  Boh. 
223).  And  it  is  a  well  understood  rule  in  mercantile  dealiiig 
that  where  a  bill  of  lading  is  sent  to  a  vendee  of  the  goods,  ii 
a  letter  which  also  incloses  and  requests  acceptance  of  a  bill  of 
exchange  to  cover  the  goods  included  in  the  bill  of  lading,  (he 
acceptance  of  the  bill  of  exchange  is  a  condition  preoedeoi  of 
the  passing  of  the  property  in  the  goods  (Shepherd  v.  Ha/rrim^ 
L.  R  4  Q.  B.  196,  493  ;  5  H.  of  L.  116). 

I  shall  revert  to  the  case  of  Shepherd  v.  Harrison  in  odd* 
sidering  the  intention  and  effect  of  a  shipment  of  goods.  Is 
such  cases  the  question  commonly  is  not  only  whether  the  id 
indicating  a  delivery  and  transfer  of  property  is  intended  to  to 
absolute  or  conditional,  but  also  whether  there  is  any  oondoflvi 
appropriation  of  specific  goods  to  a  contract  of  sale  in  genert 


SECTION  IL— WHERE  THE  AGREEMENT  DOES  NOT  IMMEDUTILT 
OPERATE  AS  A  BARGAIN  AND  SALE,  WHAT  ARE  THE  COH- 
DITIONS  UPON  WHICH  THE  TRANSFER  OF  PROPEBTT  B 
INTENDED  TO  TAKE  PLACE,  AND  HOW  ARE  THESE  COK- 
DITIONS   FULFILLED. 


Simple 
where  sale  is  of 
■pecific  goods 
to  take  effect 
on  condition. 


In  the  case  of  sale  of  a  specific  chattel,  where  there  'u  ft 
condition  precedent  to  the  transfer  of  the  property,  sodi 
transfer  takes  place  on  the  fulfilment  of  the  condition,  so  tbat^ 
the  existence  and  nature  of  the  condition  being  ascertained, 
there  is  no  further  difficulty. 


Wheve  goods 
not  specifically 
ascertained 
complex 
questions  arise. 


But  where  the  contract  is  for  the  sale  of  a  chattel  not 
specifically  ascertained, — whether  already  existing,  as  in  the  side 
of  an  undivided  quantity  out  of  a  larger  bulk ;  or  not  yet 
existing,  as  in  the  case  of  a  contract  to  make  and  deKver  a 
chattel  of  a  given  description, — the  case  is  more  complex,  and  ths 
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t^nestion  arises^  wliat  circumstance  will  convert  the  agreement 
into  a  contract  for  sale  of  a  specific  chattel^  or  in  other  words, 
kw  is  a  specific  chattel  determined  or  appropriated  as  the 
mbject  of  the  contract  When  that  has  taken  place  the  transfer 
of  property  immediately  follows,  unless  there  is  something  to 
indicate  the  intention  to  postpone  the  transfer  until  the  fulfil- 
ment of  some  further  condition. 

The  question  what  is  an  appropriation  of  a  specific  chattel  Specific 
u  the  subject-matter  of  the  contract  depends  (like  the  primary  *^^"* 
contract  itself)  upon  the  concurrence  of  the  intention  of  both 
parties,  actual  or  presumed. 

If  at  a  period  subsequent  to  the  original  contract,  both  ApproprutUoa 
parties  agree  that  a  certain  specific  subject  is  to  be  appropriated  conMni. 
u  the  subject  of  sale  there  is  at  once  a  bargain  and  sale 
complete,  and  the  property  is  transferred  (Young  v.  Matthews, 
L  R.  2  C.  P.  127 ;  cf.  CampbM  v.  Mersey  Docks,  14  C.  B.  N.  S. 
412).  In  the  ordinary  case  of  a  contract  to  supply  goods  in 
ftnere,  the  tender  and  acceptance  of  goods  as  in  fulfilment 
cf  the  contract  will  transfer  the  property.  But,  as  already 
cUenred  (p.  178,  ante),  and  as  will  be  further  shown  in 
f^aid  to  sale  by  sample,  such  acceptance  may  be  "condi- 
tional **  or  "  provisional,*'  and  in  the  event  of  the  goods  proving 
iK>t  according  to  contract  and  of  their  being  rejected  accordingly, 
the  effect  of  such  delivery  and  acceptance  as  a  transfer  of  pro- 
perty wiU  become  void. 

It  is  also  competent  to  the  parties,  in  the  original  bargain, 
to  agree  that  certain  acts  or  events  contemplated  as  relating  to 
specific  chattels,  shall  constitute  an  appropriation  of  these  as 
the  subject-matter  of  the  contract.  And  if  parties  do  so  agree, 
;hen  on  those  acts  of  events  being  done  or  happening,  an 
ippropriation  is  made  accordingly.  On  this  point  the  following 
iiles  have  been  established  by  decisions  : — 

An  act  done  by  one  of  the  parties  in  pursvxince  of  a  term  Appropriation 
m  the  contract,  and  such  as  could  not  he  done  without  appro-  JiJ  Xe  wntolc^* 
orixUing  specific  goods  as  the  subject-matter  of  the  contract, 
's  construed  to  he  an  appropriation  hy  the  first  with  the 
vuihority  of  the  other  party,  and  therefore  conclusive  on 
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An  aci  of  one  party  allowing  however   dearly  his   own 

'   itUeiiiion  to  apjrropruite  apecijic  goods  for  that  purpose  but 

J   not  bei/ng  in  performance  of  a  term  of  the  coiitract,  ia  iTicon- 

cluBtve  and  revocable,  timlesa  there  is  actual  assent  on  the  part 

of  tiie  otlier.  ^^ 

The  cases  stow  the  distinction  to  be  very  fine,  and  I  doubt  ^B 
whether  it  is  capable  of  being  stated  with  logical  precision. 
The  two  cases  of  Fragano  v.  Long  and  Atkinson  v.  Bell, 
which  are,  as  Mr.  Blackburn  nays,  on  the  very  boundary  line 
that  divides  the  two  principies,  appeal'  still  to  afford  the  best 
illustration  that  can  be  given. 

In  Fragano  v.  Long  (4  B.  &  C.  219),  the  plaintiff,  who 
resided  at  Naples,  sent  an  order  to  M.  &  Sons  at  Birmingham, 
for  certain  hardware  goods  "  to  be  dispat^^hed  on  insurance 
being  effected.  Terms  to  be  three  mouths'  credit  from  the 
time  of  arrival."  In  purf^uance  of  the  order  a  cask  of  hard- 
ware, marked  with  the  plaintiff's  initials,  was  sent  by  M.  & 
Sous  to  their  own  shipping  agents  at  Liverpool  with  directions 
to  forward  same  to  Naples.  An  insurance  was  effected,  and 
the  interest  declared  to  be  in  Fragauo.  The  shipping  agents 
delivered  the  goods  on  the  quay,  where  the  defendant's  vessel 
(about  to  sail  for  Naples)  was  lying,  to  the  mate  of  that  vesse], 
who  gave  them  a  receipt  for  it.  The  cask,  before  being  actually 
put  on  board,  fell  into  the  water  and  was  damaged.  Fragano 
having  brought  an  action  against  the  owners  of  the  vessel, 
they  contended  that  he  was  not  the  right  person  to  main- 
tain the  action.  But  the  Court  of  King's  Bench  held  that  he 
was,  the  ownership  of  the  goods  having  been  vested  in  him 
from  the  moment  they  left  the  warehouse  of  the  vendors  at 
Birmingham. 

In  Atkinson  v.  BeU,  8  B.  &  C.  277,  the  plaintiff  was  the 
assignee  of  Sleddon,  a  person  who  had  been  employed  by 
defendants  to  make,  under  the  directions  of  one  Kay,  some 
spinning  frames  of  a  certain  description  patented  by  Kay. 
Sleddon  made  the  frames,  which  were  altered  under  Kay's 
superintendence,  and  packed  in  boxes  by  Kay's  directions. 
Sleddon  then  wrote  to  the  defendants  informing  them  that  the 
frames  were  ready,  and  begged  to  know  by  what  conveyance 
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ihey  were  to  be  sent.    Sleddon  having  become  bankrupt,  the 

tsaignee  required  the  defendants  to  take  the  frames,  and  they 

refused  to  do  so.    The  assignees  then  brought  an  action  for 

goods   sold    and   delivered,  goods  bargained  and   sold,  work 

labour  and  materials  found  and  provided.     It  was  held  by  the 

«ame  judges  who  decided  Fiugano  v.  Long,  that  the  action 

would  not  lie  on  any  of  these  counts,  because  there  had  been 

BO  specific  appropriation  of  the  machines  assented  to  by  the 

pnchaser. 

In  Borrotvman  v.  Free  (4  Q.  B.  D.  500),  where  the  vendor.  Where  appro- 
entitled  by  the  contract  to  make  an  appropriation,  had  given  objected  to  by 
notice  of  an  appropriation,  but  the  buyer  objected,  and  the  mrv^itMn^^' 
objection  was  decided,  in  an  arbitration  between  the  parties,  to  t»"e  limitc«l  by 

,  ,  ...         the  contract 

oe valid;  it  was  held  that  there  having  been  no  adjudication  muke another, 
on  the  footing  of  a  broken  contract,  the  vendor  might  still, 
within  the  time  limited  by  the  contract,  make  another  appro- 
priation of  different  goods.  The  buyer  having  objected  and 
wccesafully  objected  to  the  first  appropriation,  was  in  fact  not 
in  a  position  to  hold  the  seller  bound  by  it,  so  as  to  prevent  his 
nuiking  a  second  one. 

The  assent  of  the  buyer  to  an  appropriation  which  in  other  Appropriation 
Jwpects  would  be  held  to  be  the  act  of  the  seller  alone,  will  ,/ade  good  ^^* 
nuike  the  appropriation    complete  and  conclusive.      This  is  J^^"f^y  ^^ 
illustrated  by  the  case  of  Sparkes  v.  Marshall  (2  Bing.  N.  C.  Sparkes  v. 
761),  where  B.,  having  sold  to  Sparkes  500  to  700  barrels  of  oats  ^^^,f  „*" 
"to  be  shipped  by  J.  &  Son,"  afterwards  by  a  letter  of  14th  such  assent. 
November  wrote  to  Sparkes  that  he  was  advised  that  J.  &  Son 
had  "engaged  room  in  the  Gibraltar  for  about  600  barrels  of 
<*te  on  your  account."     Sparkes  on  the  following  day  gave  his 
*8^t  instructions  to  insure  oats  per  Gih^aliar,    A  policy  was 
^^^J^ingly  effected  in  Sparkes'  name  on  the  16th.     The  ship- 
J'^ont  had  in  fact  been  completed  on  the  14th  November.     The 
^^^tor  having  been  lost  at  sea,  and  an  action  on  the  policy 
Mving  been  brought  in  Sparkes'  name,  the  underwriters  con- 
^^de<i  that  Sparkes  had  no  insurable  interest.     The  Court  held 
^^  the  property  had  passed   to  Sparkes,  an  appropriation 
^*^g  been   made   of  the    oats  shipped   by   the    letter    of 
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Ttxt  V, 
§2. 

Jennerr,  Smitk, 

Instance  where 
held  to  be  no 
eridenoe  of 
inch  aaient. 


14th  November,  and  assented   to  by  the  act  of  Sparkei  in 
insuring. 

In  Jenner  v.  Smith  (L.  R.  4  C.  P.  270)  there  was  a  veriiil 
sale  of  two  pockets  of  hops,  which  were  then  and  there  inspected, 
and  two  other  pockets  of  which  samples  were  shown,  but  whieh 
were  lying  in  a  warehouse  in  London.  On  his  return  to  Lcmdoi 
the  plaintiff  went  to  the  warehouse  and  selected  two  out  of  thiei 
pockets  which  he  had  there.  He  directed  the  warehouse-keqNr 
to  mark  them  to  wait  orders,  but  no  alteration  was  made  in  tht 
warehouse  books.  On  the  4th  of  November  plaintiff  wrote  t» 
defendant  with  an  invoice  of  all  the  hops,  and  stating  that  thtt 
last  pockets  of  hops  were  lying  to  his  (defendant's)  order. 
Defendant  did  not  reply  until  the  8th,  when  he  refused  io 
receive  the  last  two  pockets.  It  was  held  that  there  wis  bo 
evidence  which  would  justify  a  jury  in  finding  that  the  appio- 
priation  of  the  two  pockets  in  the  London  warehouse  was  either 
originally  authorised  or  subsequently  assented  to  by  the  bajer, 
and  that  no  property  in  these  two  pockets  had  passed. 


Appropriation 
by  execration  of 
order  for  a 
akipment 
of  goods. 


Criterion  is  the 
completion  of 
the  shipment  as 
an  entire  act. 


The  cases  in  which  the  shipment  of  goods  in  pursaaoee 
of  orders  is  relied  on  as  an  act  of  appropriation,  deserve 
consideration. 

Shipment  is  a  complex  act,  comprising  the  collection  end 
preparation  of  the  goods,  bringing  them  upon  the  wharf  when 
the  ship  is  loading,  or  by  lighters  alongside  a  vessel  at  andior, 
hoisting  and  stowing  them  on  board,  and  finally  the  decision  of 
the  shipper  as  to  the  disposal  of  them. 

It  may  be  stated  generally  that,  where  a  contract  is  made  for 
goods  to  be  shipped,  it  is  the  completion  of  the  shipment  odd- 
sidered  as  an  entire  act,  and  not  the  doing  of  any  one  or  more 
of  the  acts  necessary  to  a  shipment,  that  determines  the  appro- 
priation of  the  goods. 


There  may  be 
transfer  of 
property 
although  the 
relation  between 
shipper  and 
consignee  is  one 
of  agency. 


I  may  here  observe  that  the  relation  between  the  shipper 
and  consignee  is  often  one  of  agency.  But  this  makes  little  if 
any  difference  in  regard  to  the  point  now  under  consideration 
The  goods  must  be  bought  and  collected  for  shipment  in  the 
country  of  the  shipper ;  and,  as  a  general  rule,  he  must  buy 
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and  collect  them  in  the  first  instance  as  his  own ;   and -it  is        F^^*  ^» 

§  2. 

generally   the   ultimate   purpose   of  a  consignment  that  the   ^— — » " 

property  in  the  goods  is  to  be  transferred  either  to  the  con- 
signee himself  or  to  some  other  person  acquiring  a  right 
through  him.  In  regard  to  the  point  of  time  when  the  transfer 
is  effected,  it  makes  no  difference  whether  the  relation  between 
the  consignor  and  consignee  is  that  of  principal  and  agent,  or  of 
vendor  and  purchaser.  Or,  to  speak  more  correctly,  the  rela- 
tion of  vendor  and  purchaser  is  truly  constituted  in  such  cases, 
although  the  parties  also  stand  to  one  another  in  the  relation 
of  principal  and  agent,  or  of  persons  having  a  joint  interest  in 
respect  of  the  goods. 

I  observe  further,  that,  as  a  general  rule  not  only  the  right 
of  property,  but  the  right  of  possession,  and  (generally  speaking) 
the  existence  of  the  goods  as  specific  identifiable  things,  dates 
from  the  completion  of  the  act  of  shipment ;  and  hence  it  is 
that  in  determining  the  question  of  property  in  these  cases,  no 
conflict  arises  between  systems  of  law  which  require,  and  those 
which  do  not  require  transfer  of  possession  as  essential  to  the 
transfer  of  property  upon  sale. 

The  act  of  shipment  is  completed  by  the  shipper  obtaining  How  shipment 
the  captain's  signature  to  the  bill  of  lading.   The  form  in  which  !*  ^™^  * 

,  .  Intention  lis  to 

this  IS  done  generally  indicates  the  shipper's  decision  as  to  the  disposal  of  the 

destination  of  the  goods.     It  is  however  the  intention  of  the  P'^^**'"^^' 

shipper,  and  not  the  form  in  which  the  bill  of  lading  is  taken, 

which  determines  the  legal  effect  of  the  shipment  in  regard  to 

the  vesting  of  property  and  the  right  to  possession.     If  the 

intention  is,  in  pursuance  of  the  contract,  to  vest  the  property 

and  possession  at  once  in  the  consignee,  the  intention  takes 

effect  accordingly ;  so  that  if  a  simple  contract  for  purchase  of 

goods  is  carried  into  effect  by  the  vendor  shipping  the  goods 

taking  the  bill  of  lading  in  the  name  of  the  purchaser,  this  is 

conclusive.    The  property  and  possession  vest  at  once  in  the 

purchaser,  and  the  consignor  cannot  afterwards  by  any  act  or 

change  of  intention  vary   the  consignment  (The  Conatantia, 

6  Rob.  321.     Blackburn  on  Sale,  p.  142). 

But  the  shipper  may  intend  to  reserve  to  himself  the 
property  in  the  goods  shipped ;  or  he  may  wish  to  impose  some 
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Part  V.        term  as  a  condition  precedent  in  order  that  the  shipment  mtj 

'*' r^ operate  as  a  transfer  of  the  property  and  possession ;  and  if  the 

intention  is  sufficiently  clear,  the  shipment  will  so  operate,  em 
although  the  contract  may  he  broken  thereby. 

The  chief  difficulty  consists  in  determining  the  inferenoeito 
be  drawn  from  the  facts  and  documents  as  to  the  in^en^ioii  (^ 
the  shipment.  For  this  purpose  it  is  necessary  to  ooosider 
the  cases  in  some  detail. 


WaUeyr.  WaUey  V.  Montgomery  (1803,  3  East,  585),   was   a 

arising  out  of  a  consignment  by  Schumann  &  Co.,  of  Heme^ 
under  some  contract  with  the  plaintiff,  Walley  of  Liverpool 
The  correspondence  is  very  imperfectly  set  out  in  the  repoit^ 
and  probably  the  direct  evidence  as  to  the  nature  of  the  oomtiui 
was  scanty.  On  1st  May,  Schumann  &  Co.  wrote  to  the  plaintiff 
a  letter  informing  him  that  they  had  chartered  the  ship  JSrfkr 
on  his  account,  and  on  15th  May  again  wrote  enclosing  invoice 
and  bill  of  lading,  and  advising  that  they  had  drawn  bills  oa 
the  plaintiff  at  three  months  for  the  value  of  the  cargo.  Tlie 
invoice  was  of  this  tenor : — "  Memel,  9th  May.  Invoice  of  ft 
cargo  of  timber  shipped  by  order  and  for  account  and  risk  of 
Mr.  T.  Walley  of  Liverpool,  in  the  Esther ;"  and  the  bill  of 
lading  was,  "unto  order  or  assigns  he  or  they  paying  freight 
for  the  goods  according  to  charter-party,"  and  was  indorsed  iii 
blank  by  Schumann  &  Co.  The  defendant,  who  was  an  agent 
of  Schumann  &  Co.,  obtained  possession  of  the  cargo  under 
another  bill  of  lading,  and,  although  Walley  was  not  insolvent, 
refused  to  deliver  it  unless  Walley  would  pay  ready  money. 
This  Walley  declined  to  do,  but  offered  to  accept  the  bilb 
according  to  the  letter  of  advice.  The  defendant  persisting  in 
his  refusal,  Walley  sued  in  trover :  and  the  question  was 
whether  the  right  of  property  and  possession  had  passed  to  him 
before  the  arrival  of  the  cargo.  The  Court  held  that  it  had 
passed  ;  the  invoice  in  the  above  terms  and  the  sending  of  the 
bill  of  lading  being  evidence  of  the  intention  that  the  property 
should  upon  the  shipment,  immediately  vest  in  the  plainti£ 

Coxe  V.  ffardcfu       In  Cooi>e  V.  Harden  (also  in  1803,  4  East,  211),  the  statement 

of  the  correspondence  is  very  meagre.     It  closes,  however,  with 
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a  letter  of  the  shippers  (B.  &  Co.)  to  the  consignee  (O.  &  Co.),        P^R*  V. 
dated  12th  February,  1802,  enclosing  invoice  and  unindorsed    ^ r-^ — — ^ 


bill  of  lading,  and  this  letter  was  as  follows  : — "  Having  none  of 
your  esteemed  favors,  we  have  the  pleasure  of  handing  you  a 
bill  of  lading  and  invoice  of  the  remainder  of  the  flax  we  pur- 
chased for  your  account  by  order  of  Mr.  O.,  consisting  of  18 
mats,  which  are  shipped  by  the  Vrow  Jannetie  for  your 
place ;  the  amount  being  £317.  We  have  this  day  drawn  on 
you  at  2  usances,  in  favor  of  L.  F.  &  Co.,  not  doubting  it  will 
meet  with  due  honor.  We  close  this  account  in  course." 
0.  <fe  Co.  being  in  embarrassed  circumstances,  did  not  accept 
the  bills.  B.  &  Co.  sent  an  indorsed  bill  of  lading  to  their  own 
agent  Coxe,  for  the  purpose,  as  alleged,  of  securing  the  accep- 
tance of  the  bills  of  exchange.  On  the  arrival  of  the  vessel, 
the  defendant  Harden,  who  had  acquired  the  rights  of  O.  &  Co. 
with  the  unindorsed  bill  of  lading,  obtained  the  goods  from  the 
captain,  and  sold  them.  Coxe  then  sued  Harden  for  wrongful 
conversion  of  the  goods.  There  was  a  question  whether  Coxe 
could  sue  in  his  own  name,  but  it  was  unnecessary  to  decide 
against  him  on  this  point ;  the  Court  holding  it  clear  that  the 
property  and  Hght  of  possession  had  passed  to  0,  &  Co,  It  is 
observed  by  Mr.  Blackburn,  in  his  book  on  Sale,  that  the  original 
agreement  may  be  inferred  to  have  been  one  by  which  the 
vendors  were  not  to  retain  a  right  of  possession  until  the  bills 
were  honoured;  and  indeed  the  letter  of  12th  Feb.,  1802, 
affords  some  evidence  of  a  specific  appropriation  independently 
of  the  act  of  shipment. 

In  Craven  v.  Ryder  (1816,  6  Taunt.  433),  the  contract  was  Craven  t. 
for  24  hogsheads  of  sugar  free  on  board  a  British  ship.    C.  put     ^^' 
24  hogsheads  on  board  but  retained  the  lighterman's  receipt 
expressing  them  to  be  shipped  on  C.'s  account    The  Court  of 
Common   Pleas  decided  that  C.  had  never  parted  with  the 
possession. 

In  Rtick  V.  Hatfield  (1832,  5  B.  &  A.  632),  the  facts  were  nueky.ffa^d. 
similar  except  that  the  receipt  which  was  tendered  to  the  mate 
of  the  vessel  had  been  kept  by  him  and  not  signed,  and  subse- 
quently the  master  signed  bills  of  lading  to  the  order  of  the 
vendee.     It  was  held,  in  an  action  against  the  master,  that  the 

R 


PiHT  V.        signing  of  bills  of  liidlng  in  tliis  way  wjm  wrong  ami  contrarr  to 

. the  intention  of  the  sliipper  ami  tliat  tlie  latter  was  eiititlcil  to 

recover  against  him. 

■•"•'U  V.  In  BratuU  v.  Boidtbt/  (1831,  2  B.  &  Ad,  932),  the  facts  were 

held  to  amoiiiit  to  a  corulilumal  iippropriatiun  and  delivery  of 
the  goo  da. 

In  June,  1880.  one  Berkeley  of  Newcastle,  having  sent  tlio 
plaintifffi,  who  were  merchants  in  Russia,  several  orders  for 
wheat,  directing  them  to  draw  for  the  price  upoo  H.  A  Co,  in 
London,  chartered  (amongat  other  ves.sels)  the  Helena,  a  ship 
belonging  to  the  defendants,  for  the  purpose  of  receiving  and 
bringing  home  the  wheat.  Disputes  having  arisen  between 
Berkeley  and  the  plaintiffs'  agtut  in  London  (one  E.  H.  Brandt), 
Berkeley  wrote  on  the  28th  of  July  pnrporting  to  cancel  his 
orders,  which  he  had  of  course  no  right  to  do.  The  plaintiffs 
nevertheless  shipped  the  corn  and  advi&ed  Berkeley  as  follows ; — 
"  We  have  sucoeeded  in  purchasing  a  cargo  of  wheat  for  tJie 
Helena,  and  shall  dispatch  it  as  soon  as  possible  to  the  address 
of  H.  &  Co,,  London,  which  house  we  shall  address  to-day  with 
regard  to  effecting  the  insurance,  Wc  trust  what  we  have  done 
for  yon  will  meet  with  your  nppraval,  although  by  a  coin- 
tnunication  received  from  Mr.  K.  H.  Brandt,  subsequently  to 
our  having  made  the  purchase,  we  learn  that  you  have  been 
induced  to  cancel  the  several  orders  in  our  hands."  The 
plaintiffs  subsequently  advised  Berkeley  of  the  shipment  in 
these  terms  : — "  St.  Petersburg,  Aug.  2C,  1830.  We  now  have 
much  pleasure  in  waiting  upon  you  with  invoice  and  bill  of 
lading  of  770  chests  wheat  shipped  for  your  account  and  risk  per 
the  Helena  (Mann).  For  the  amount  of  the  former,  if  found 
correct,  you  will  plea.se  give  us  credit  with  i!810  48.  hd.  An 
ivdoreed  hill  of  lading  we  have  this  day  fononrded  to  Messrs. 
H  (fc  Co.  of  London,  at  the  same  time  drawing  upon  them  for 
£673  lijs.,  and  for  the  balance  remaining  thns  in  our  favour, 
viz.,  £130  98.  Gd.,  we  make  free  to  value  upon  you  at  three 
months'  date,  payable  in  London  to  the  order  of  E.  H.  Brandt, 
which  draft  we  recommend  to  your  kind  protection."  An 
unindorsed  bill  of  lading  was  inclosed  in  this  letter,  and 
an    invoice   of  "  wheat  bought   by  order  and   for  account   of 
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J.Berkeley,  Esq.,  Newcastle,  and  shipped  at  bis  risk  to  London, 

to  the  address  of  H.  &  Co.   there,  per  the  Helena,  Captain 

J.  Mann."     The  indorsed  bill  of  lading  was  in  fact  not  sent 

directly  to  H.  &  Co.  but  to  the  plaintiffs'  agent.      The  bills  of 

exchange  mentioned  in  the  letter  were  presented  for  acceptance 

and  refused,  the  refusal  of  H.  &  Co.  being  presumably  Uiider 

Berkeley's  directions.     The  plaintiffs'  agent  then  delivered  to 

H.  &  Co.  the  indorsed  bill  of  lading,  and  requested  them  to 

accept  the  bills  on  his  account,  which  they  did.     Notice  was 

given  to  Berkeley  on  behalf  of  the  plaintiffs  that  they  should 

retain  the  whole  cargo.      Subsequently  Berkeley  offered  to  pay 

the  price  of  the  wheat  and  charges,  but  it  was  refused.     The 

captain  delivered  the  cargo  to  Berkeley,  and  not  to  H.  &  Co., 

acotrding  to  the  bill  of  lading.      The  plaintiffs   brought   an 

action  against  the  shipowners  for  not  delivering  according  to 

the  bill  of  lading.     The  question  whether  they  were  entitled  to 

anbrtantial  damages  depended  upon  the  question  whether  the 

property  in  the  wheat  liad  passed  to  Berkeley  or  not.     The 

Court  held  that  it  had  not,  and  that  the  act  of  shipment  in  this 

,      caae  was  a  caiiditional  ajypvopnatioii  and  deli  very  of  the 

[     ^heat,  the  condition  being  that  Berkeley  should  accept  the  one 

^    KUand  procure  the  acceptance  of  H.  &  Co.  to  the  other. 

l       The  ratio  decidendi  is  expressed  by  Parker,  J.,  as  follows : — 

\     "I  agree  to  the  law  laid  down  in  argument  that  a  contract 

r  cannot  be  rescinded  by  one  only  out  of  two  contracting  parties, 
hut  the  question  in  this  case  is  whether  the  property  in  the 

:  goods  shipped  ever  vested  in  Berkeley  at  all.  That  depends 
entirely  on  the  intention  of  the  conaiijiior.     It  is  said  that  the 

!  plaintiffi  by  the  very  act  of  shipping  the  wheat  in  pursuance 
of  Berkeley's  order,  irrevocably  appropriated  the  property  in  it 
*o  him,  I  think  that  is  not  the  efiFect  of  their  conduct ;  for 
looking  to  the  letter  of  26th  August,  it  manifestly  appears  that 
"^®y  intended  that  the  property  should  npt  vest  in  Berkeley 

'      'inless  the  bills  were  accepted." 

Mr.  Blackburn,  in  his  treatise,  comments  on  the  case  thus: — 
"The  Court  seem  to  have  come  to  the  conclusion  from  the 

!  ^^'^''^espondence,  that  the  goods  were  not  shipped  for  the  pui-pose 
of  appropriating  them  to  the  fulfilment  of  the  still  existing  con- 
tract which  Berkeley  had  tried  to  cancel,  but  for  the  purpose  of 

K  2 
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BT  ^-        offerittg  to  Berkeley  a  substituted  contract  which  he  declinod." 

'-.'- This  ratio  dsciiiendi  is  certainly  suggested  by  the  judgrneat 

of  Taunton,  J.  But  from  the  judgments  of  Tenterden,  C,  J,, 
and  Patteaon,  J.,  it  may  be  inferred  that  they  thought  it  con- 
sistent with  the  onginai  contr.ict  to  make  the  acceptance  of  the 
bills  a  condition  precedent  to  the  passing  of  the  property.  The 
effect  of  the  decision  seems  to  be  that  there  was  sufficient 
evidence  to  show  that  the  appropriation  and  delivery  were 
intended  to  be  conditional ;  and  that  this  intention  must  receive 
effect,  whether  it  was  consistent  with  the  original  contract  J 
or  not. 

lurrt  T.  In  Wilmhurd  v.  Bowker  (decided  by  the  Common  Pleas  in  1 

''  1841,  by  a  judgment  subsequently  reversed  by  the  Exchequer  J 

Chamber),  the  contract  was  as  follows :—"  Sold,  the  25th  of  1 
October.    laSO.  to   Messrs.   J.   Wilmhurst  &   Son.  about   300  j 
quarters  of  wheat,  as  per  sample,  at  51s.  per  quarter  on  boanL.  J 
Payment  by  banker's  draft  on  London  at  two  months'  date  toil 
be  remitted  on  receipt  of  invoice  and  bill  of  lading."     The  | 
defendants   under   the   contract    shipped    wheat   on   board   a 
general  ship,  the  bill  of  lading  making  it  deliverable  "  to  order 
or  as.'figTis  he  or  they  paying  freight"     The  defendants  insured 
the  wheat  and  chained  the  premium  tu  the  plaintiffs,  and  they 
sent  the  bill  of  lading  to  the  plaintiffs  indorsed  generally,  with 
an  invoice  stating  the  wheat  to  be  shipped  by  order  and  for  the 
account  and  risk  of  the  plaintiffs.     The  plaintifis  sent  back  a 
draft,  but  not  a  banker's   draft,  and  the   defendants   retook 
possession   of  the   wheat.     The   plaintiffs  having  brought  an 
action  for   damages  for    stopping    the    wheat,   the   Court   of 
Common  Pleas  (2  M.  &  G.  792)  held  that  although  the  property 
in  the  wheat  passed  to  the  vendees  under  the  contract,  the 
possession   was   not   intended   to   vest  until   they  remitted   a 
banker's  draft.      TUie  Court  of  Exchequer  Chamber  however 
{7  M.  &  Q.  882)  reversed  the  judgment,  and  held  that  this 
inference  could  not  be  drawn  from  the  contract,  observing  that 
the  delivery  of  the  bill  of  lading  and  remitting  the  banker's 
draft  could   not   be   simultaneous;    the   plaintiffs   must  have 
received  the  bill  of  lading  and  invoice  before  they  could  send 
the  draft.     It  is  to  be  observed  that,  from  the  form  in  which 
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the  case  came  before  the  Court,  it  was  Id  effect  admitted  that 
the  defendants  caused  the  wheat  to  be  shipped  and  possession 
deliyered  to  the  master,  to  be  by  him  carried  and  delivered  to 
(heplaintiffB  on  tlte  terms  of  the  agreement  So  that  there  was 
no  question  whether  the  intention  of  the  shipment  was  or  was 
not  according,  to  the  contract,  and  the  only  question  was  what 
was  the  intention  of  the  contract 

In  Wait  V.  Baker  (1848,  2  Ex.  1),  the  contract  was  made  by  Wait  ▼.  Baker, 
oonespondence  between  the  defendant,  a  corn-factor,  at  Bristol, 
and  L,  a  person  who  was  in  the  habit  of  buying  in  the  local 
markets  in  the  South  Hams.  After  preliminaiy  correspondence, 
L  wrote  on  14th  December,  1846,  sending  some  samples  of 
barley,  and  sajdng : — "  I  will  engage  to  sell  you  from  400  to  500 
quarters  f.  o.  b.  barley  at  Kingsbridge  or  neighbouring  port  at 
Ms.  per  quarter  for  cash  on  handing  bill  of  lading,  or  accept- 
Mce,  &C.**  This  offer  was  accepted,  and  subsequently  L. 
bartered  a  vessel  in  his  own  name,  sent  defendant  a  copy 
of  the  charter-party,  and  wrote  to  him  when  the  loading 
was  about  to  commence,  and  when  the  vessel  was  about  to 
nil,  on  each  occasion  mentioning  his  expectation  of  sending 
bill  of  lading  at  an  early  date.  On  the  7th  January,  L.  received 
from  the  master  of  the  vessel  the  bill  of  lading  of  the  cargo 
ddiTend)le  at  Bristol  to  the  order  of  L.  or  assigns  paying  the 
freight  as  per  charter.  On  the  8th,  at  an  early  hour,  L.  called 
^  the  defendant's  counting-house  at  Bristol,  and  left  the  invoice 
^  an  unindorsed  bill  of  lading.  Later  in  the  day  he  called 
^Siin  and  saw  defendant,  and  a  dispute  having  arisen,  L., 
liotwithstanding  an  offer  by  the  defendant  to  accept  the  barley 
ttid  pay  cash  for  it,  took  away  the  bill  of  lading  from  the 
counter,  and  indorsed  it  for  value  to  the  plaintiffs.  The  defen- 
dant having  on  arrival  of  the  vessel  obtained  delivery  of  a 
pvtof  the  barley,  the  plaintiffs  brought  an  action  in  trover  for 
™  part  80  delivered. 

It  was  held  by  the  unanimous  decision  of  the  Court  of 
^^eqaer  that  no  property  in  the  barley  had  passed  to  the 
defendant  at  the  time  of  the  indorsement  of  the  bill  of  lading 
^^  the  plainti£b.  Parke,  B.,  in  giving  his  reasons  for  this  judg- 
ment, said  that  the  delivery  of  the  goods  on  board  ship  was  not 


SALE  OF  aooDs. 


a  delivery  of  them  to  ttie  deft-ndant,  but  a  delivery  to  the 
captain  of  the  vessel  to  be  cariicd  under  a  bill  of  lading,  and 
that  bill  of  lading  indicated  the  perwn  for  whom  they  were  to 
be  carried.     By  the  bill  of  lading  the  goods  were  to  be  csuried 
by  the  master  of  the  vessel  for  and  on  accoiiut  of  L.  to  1 
delivered   to   him  in  case  the  bill   of  lading   should   not   be 
assigned,  and   if  it  should,  then  to  the  assignee.     The  goods  J 
tlierefore  stili  continue  in  the  possession  of  the  master  of  the  j 
vessel,  not  as  in  the  case  of  a  common  carrier,  but  as  a  person  J 
carrying  them  on  the  part  of  L.     After  a  discus.sion  of  the  word  1 
appropriation  in  variou.s  seii.ses,  he  said  that  there  was  nothing 
which  amounted  to  an  appropriation  in  the  sense  of  that  terta  j 
which  alone  would  pass  the  property.     The  result  was  that  in 
this  action  of  trover  the  plaintiffs  claiming  under  L.  by  the 
indorsement  of  the  bill  of  lading  are  entitled  to  the  property: 
and  tliat  Mr,  Baker  has  hia   remedy  against  L.  for  the  non-.l 
fulfilment  of   his  contrart,  which  be  clearly  has  not  fulfilled.   , 
Baron  Alderi^on's  judgment  was  to  the  following  effect : — "Th©  j 
circumstances  of  the  case  clearly  show  that  when  the  cargo  was 
put  ou  board  the  vessel,  the  property  in  the  cargo  did  not  paae. 
The  vendor  at  that  time  chooses  a  certjiin  quantity  of  corn, 
which    he    intends  to  offer  to    the  party   in  pursuance  of  hia 
contract ;   but  he  keeps  it  as  his  property  in  the  meantime. 
Such  being  the  state  of  matters,  the  property  in  that  state, 
arrived  at  Bristol,  and  there  is  nothing  to  show  that  there  was 
any  transaction  which  amounted  to  an  agreement  between  the 
parties  to  alter  that  arrangement ;  therefore  the  property  did 
not  pass  at  all,  and  as  the  one  party  has  not  tendered  the  barley 
in  pursuance  of  his  contract,  the  other  party  has  his  action 
against  him." 


In  Van  Casteel  v.  Bfywker  (11  July,  1848,  2  Ex.  691),  coffee 
purchased  by  L.  &  Co.  on  their  own  credit  principally,  but 
partly  with  funds  supplied  by  B.  &  Co.  (the  bankrupts)  at 
Liverpool,  was  shipped  by  L.  &  Co.  ou  board  B.  &  Co.'s  ship. 
An  invoice  was  made  out  stating  the  eotfee  to  be  shipped  on 
account  and  risk  of  B.  &  Co.,  but  L.  &  Co.  procured  the  captain 
of  the  ship  to  sign  bills  of  lading  making  the  cofl'ee  deliverable 
to  their  own  order  and  assigns  freight  free.     One  of  the  bills 
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was  indorsed  in  blank  by  L.  &  Co.,  and  immediately  trans-        P^*^  V- 
mitted  by  them  by  post  to  the  bankrupts.     In  an  action  of  " » ' 


trover  (amongst  other  questions)  the  question  was  whether  the 
property  and  right  of  possession  had  passed  on  shipment  to 
R  &  Co.  Parke,  B.,  in  delivering  the  judgment  of  the  Court 
granting  a  new  trial,  stated  that  this  question  depended  on 
whether  the  coffee  was  put  on  board  to  be  carried  for  and  on 
account  and  risk  of  the  bankrupts,  or  not.  (If  it  was,  the 
tmnsitus  was  at  an  end,  the  ship  being  the  bankrupts*  own.) 
Upon  that  question  the  fonti  of  the  bill  of  lading  was  material, 
and  had  been,  in  the  cases  of  Ellershaw  v.  Mou/niac  (see  below) 
and  Wait  v.  Baker,  held  to  be  conclusive ;  but  notwithstanding 
the  form  of  the  bill  of  lading,  the  contract  of  carriage  may  have 
been  made  on  behalf  of  the  vendee,  and  it  was  a  question  for 
the  jury  to  be  decided  on  the  evidence,  looking  at  the  form  of 
the  bill  of  lading  (particularly  noticing  that  it  is  made  freight 
frw),  and  the  language  of  the  invoice,  and  the  immediate 
transfer  of  the  bill  of  lading  to  the  bankrupts,  and  other  facts, 
whether  the  goods  were  not  really  delivered  on  board  to  be 
carried  for  and  on  account  and  at  the  risk  of  the  bankrupts. 

On  the  new  trial  the  jury  found  that  the  goods  were  put  on 
hoard  for  and  for  account  of  L.  at  the  risk  of  the  buyer,  and  the 
Court  refused  to  set  aside  a  general  verdict  for  the  defendants 
entered  on  this  finding  (Benjamin  on  Sales,  2nd  ed.,  p.  298). 

In  the  case  of  Ellershaw  v.   Mayniac,  referred   to   in    the  mershaw  ?. 

last  case,  but   not  reported    until  afterwards,  6  Ex.  570,   an   ^«y'''«^- 

^essa  firm,  being  bound  by  contract  to  deliver  linseed,  put  a 

qiiantity  on  board  a  vessel  chartered  by  the  plaintiff  for  the 

PW-pose,  took  the  bills  of  lading  to  their  own  order  or  assigns, 

paying  freight  according  to  cliarter-party,  and  then,  being  in 

difficulties,  assigned  the  bill  of  lading  to  the  defendants.     The 

^W  were  of  opinion  that  there  was  not  such  a  delivery  of 

S^^^  as  to  vest  the   property  or  right   of  possession  in  the 

plaintiflf  J  the  circumstance  of  the  shippers  making  the  linseed 

^cliverable   to   order   by   bill   of  lading   clearly   showing   the 

^"^teatiou  to  preserve  the  right  of  property  and  possession  in 

^'^Gia^elves,  until  they  had  made  an  assignment  of  the  bill  of 

^*^g  to  some  otlier  person  ;  and  though  the  goods  might  have 
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**"  T-        been  parchased  with  an  intention  that  they  should  be  delivered 
1 '    to  the  plaintiff,  that  intention  was  never  executed. 

tniipuj.  In  Jenhjne  v.  Brovm  (18  Dec.  1849),   14  Q.  B.  496,   the    , 

form  of  the  action  was  in  trover,  and  the  question  was  in  whom  1 
the  property  and  right  of  poBsessiou  was  vested  after  the  I 
Ghipment. 

The  facts  were  that  K.  k  Co..  the  plaintiff's  agents  at  New 
Orleans,  had  purchased  corn  with  their  own  money  and  shipped 
it  for  Liverpool,  taking  the  bills  of  lading  deliverable  to  theif   , 
own  order.     They  drew  bills  of  exchange  on   the  plaintiff  for 
the  price,  and,  according  to  what  is  stated  to  have  been  i 
common  practice  at  New  OrlcanM,  sold  the  bills  of  exchange) 
and  indorsed  to  the  purchaser  the  bills  of  lading  giving  him 
authority  to  sell  the  corn  if  the  bills  of  exchange  were  not   | 
paid.     K.  &  Co.  then  advised  the  plaintiff  of  the  shipment  and   \ 
of  the  delivery  of  the  bills  of  exchange,  requesting  him  to   i 
accept  them,  and  adding,  "  bilk  of  lading  as  before  accompany  ' 
the  draft."     In  the  letter  also  was  enclosed  the  invoice  which  | 
stated  that  the  com  was  "  consigned  to  order,  by  order,  and  for  I 
account  and  risk  "  of  the  plaintiff.     The  bills  of  exchange  were 
nut  paid. 

The  jntige  at  the  trial  told  the  jury  that  no  property  in  the 
corn  had  passed  to  the  plaintiff,  except  upon  the  condition  of 
his  paying  the  bills  of  exchange.  On  motion  for  a  new  trial, 
before  Coleridge,  Wightman  and  Erie,  Justices,  the  legal  effect 
of  the  transaction  was  stated  in  the  judgment  as  follows : — 

"  Although  K.  &i  Co.  bought  the  corn  in  question  abroad  as 
agents  for  the  plaintiff,  yet  as  they  paid  for  it  with  their  own 
money,  it  became  their  property ;  and  after  shipment,  the 
cargo  continued  their  property,  as  there  is  no  evidence  of  an 
intention  that  it  should  pass,  and  as  the  taking  of  a  bill  of 
lading  deliverable  to  their  own  order,  is  nearly  conclusive 
evidence  that  it  did  not  pass.  By  delivering  this  bill  of  lading, 
indorsed  to  the  defendants,  as  a  security  for  the  payment  of  the 
bills  of  exchange  drawn  on  the  plaintiff  for  the  value  of  the 
cai^o,  and  giving  power  to  sell  in  case  of  failure  of  payment 
(the  bills  of  exchange  having  been  purchased  by  the  defendant), 
they  pasted  to  the  defendants  for  value  a  special  property  in 
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tbe  cargo ;  and  by  afterwards  sending  the  invoice  with  the  bills       P^^t  v. 
of  exchange  and  letters  of  advice  to  the  plaintiff  they  passed  to 
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him  the  general  property  in  the  cargo  subject  to  this  special 
property.  Under  this  arrangement  the  plaintiff's  right  of  pos- 
Msrion  would  not  arise  till  the  bills  should  be  paid." 

Turner  v.  Trtisteea  of  Liverpool  Docks  (May  20, 1851),  6  Ex.  Turner  ▼. 
S4S,  was  a  case  in  the  form  of  an  action  for  detinue,  in  which  Liverpool  Dochs, 
the  question  was  fully  considered  of  the  consignor's  right  to 
make  a  conditional  delivery  of  goods  on  board  the  consignee's 
own  sbip,  and  the  mode  in  which  such  a  conditional  delivery 
nay  be  effected. 

R  &  Co.  of  Liverpool  send  M.  &  Co.  of  Charlestown  a 
eonrignment  of  goods  by  B.  &  Co.'s  own  ship  Cliarlotte,  and 
leqoest  M.  &  Co.  to  buy  cotton  for  the  homeward  voyage  which 
they  do,  and  advise  departure  of  ship  sending  abstract  of 
bvoice  of  cotton  "  shipped  by  M.  &  Co.  on  board  the  Charlotte 
ftr  Liverpool  by  order  and  for  account  and  risk  of  B.  &  Co.  there, 
aad  addressed  to  order."  M.  &  Co.  further,  on  23d  Oct.  1847, 
write  inclosing  invoice  and  stating  as  follows : — "  The  bank,  to 
thorn  our  drafts  on  you  were  sold,  required  the  delivery  of  bill 
of  lading,  which  we  thought  it  best  to  comply  with,  and  thereby 
<>htaioed  the  very  highest  rate  of  exchange  that,  &c."  The 
uvmce  itself  so  far  differed  from  the  abstract  of  it,  that  instead 
^"addressed  to  order,"  it  had  the  words  "and  to  them  con- 
««neA"  The  bill  of  lading  was—"  Shipped,  &c.,  by  M.  &  Co. 
'  *  •  unto  order  or  to  our  assigns,  he  or  they  paying  freight 
^^ivg  heimg  owner's  property,** 

It  was  contended  by  the  plaintiffs,  who  were  the  assignees  in 
"**^kniptcy  of  B.  &  Co.,  that  by  delivery  of  the  goods  on  board 
**^^  Ixmkrupts'  own  ship,  specially  appointed  for  the  purpose  of 
^^8^K  ^01^6  those  goods,  and  such  delivery  being  made  to 
^^  maater,  who  was  the  banki-upts*  agent  to  receive  them, 
^^  absolute  property  vested  in  the  bankrupts,  the  sale 
heing  completed  by  the  acceptance  of  the  order  and  the  terms 
^  the  invoice ;  and  that  the  terms  of  the  bill  of  lading,  by 
^Mch  tbe  goods  were  to  be  delivered  at  Liverpool  to  order  or 
^^^'^  (M.  k  Co.'b)  assigns,  did  not  prevent  such  absolute  property 
nesting  it-ihe  bankrupts,  more  especially  as  it  was  stated  that 
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no  freight  was  to  be  paid  for  the  cotton,  being  owner's  property, 
which  was  inconsieteDt  with  the  property  remaining  in  M.  it  Oo. 
It  was  also  further  cootended  for  the  plaintidJ^  that  the  captain 
had  DO  power  to  bind  the  baokniptti  b;  the  special  terma  of 
the  bill  or  lading,  and  llkat  the  delivery  must  be  taken  to  be 
absolute  to  the  vendors. 

On  the  part  of  the  defendant,  it  was  contended  that  M.  i  Co. 
had  never  [parted  with  the  property  in  the  goods  to  the  bank- 
rupts, but  had  roserviMl  it  uotil  they  were  paid  their  purchaae 
money,  notwithstanding  the  terms  of  the  invoice,  and  the 
statement  in  the  bill  of  lading  that  no  freight  was  payable  for 
the  cotton. 

The  Court  were  of  opinion  that  the  defendants  were  entitled 
to  judgment  "  There  is  no  doubt,"  they  said,  ■  that  a  delivery 
of  goods  on  board  the  purchaser's  on-ti  ship  i»  a  delivery  to  him 
iinlesft  the  vendor  protects  himself  by  special  terms  restricting 
the  effect  of  such  delivery.  In  the  present  case  the  vendors  by 
the  termii  of  the  bill  of  lading,  made  the  cotton  deliverable  at 
Liverpool  to  their  order  or  assigns ;  and  there  was  not  there- 
fore a  deliveiy  of  the  cotton  to  the  purchasers  as  owners  though 
there  was  a  delivery  on  board  their  ship.  The  vendors  still 
reserved  to  themselves  at  the  time  of  delivery  to  the  captain, 
the  JUS  d'ufponendi  of  the  goods  without  which  it  may  be 
assumed  that  the  vendors  would  not  have  delivered  them  at 
all."  They  considered  that  the  only  effect  of  the  form  and 
expression  of  the  invoice  or  bill  of  lading  was  to  indicate  the 
terms  on  which  the  goods  were  to  be  carried,  and  that  the 
operative  terms  of  the  bill  of  lading,  and  the  teiTns  of  the  tetter 
of  M,  &  Co.  of  23d  October  clearly  showed,  notwithstanding 
the  invoice  and  the  expression  in  the  bill  of  lading  as  to 
"  owner's  property,"  that  M.  &  Co.  had  no  intention  when  they 
delivered  the  cotton  on  board,  of  parting  with  the  dominion 
over  it,  or  vesting  the  absolute  property  iu  the  bankrupts.  As 
to  the  captain's  power  to  receive  the  goods  on  the  special 
terms,  they  decided,  without  prejudging  the  quesiion  whether 
the  owners  as  such  might  have  been  entitled  to  freight  as  on  a 
qvAintuin  vxeruit,  that  "  as  M.  &  Co.  delivered  the  cotton  on 
board  upon  special  terms  which  the  captain  was  not  bound  to 
accept,  but  without  which  they  would  not  have  delivered  them 
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and  which  would  preserve  to  themselves  the  control  over  them, 
the  bankrupts  cannot  treat  the  delivery  to  their  captain  as  a 
delivery  to  them  as  their  property,  when  it  was  expressly 
agreed  that  they  were  not  to  be  delivered  to  the  bankrupts  but 
to  the  order  of  the  vendors ;  and  the  want  of  authority  of  the 
master  to  accept  them  on  such  terms  will  not  have  the  effect  of 
vesting  the  property  absolutely  in  the  bankrupts."  ^ 


Part  V. 
§2. 


In  Key  v.  Cotesworth  (8th  May,  1852),  7  Ex.  595,  the  Key  ▼. 
defendants  (C.  &  Co.),  who  were  the  London  agents  of  Messrs.  ^ 
K.  &  Co.  of  Glasgow,  had  at  K.  &  Co.'s  request,  written  to  the 
plaintiff  (M.  &  Co.  of  Madras),  opening  a  credit  in  their  favour 
to  enable  them  to  execute  an  order  by  K.  &  Co.  for  Madras 
handkerchiefs  **  for  the  cost  of  which  as  produced  you  may 
draw  on  us  at  the  customary  date  on  forwarding  bills  of  lading 
to  our  order  and  timely  orders  for  insurance."  In  the  course  of 
business  so  inaugurated  the  plaintiffs  shipped  goods  on  the  9th 
of  October.  1847,  stating  in  the  invoice  that  the  goods  were 
"  consigned  to  Messrs.  C.  &  Co.  (the  defendants)  on  account  and 
risk  of  Messrs.  K.  &  Co.  Glasgow.'*  The  plaintiff  took  the  bill 
of  lading  "  unto  Messrs.  C.  &  Co.  or  to  their  assigns  they 
paying  freight,  &c.,**  and  sent  it,  accompanied  by  the  invoice, 
in  a  letter  to  the  defendants  to  this  effect : — "  By  desire  of 
Messrs.  K.  &  Co.  we  have  pleasure  to  hand  you  herewith  invoice 
and  bill  of  lading  for,  &c.  .  .  .  shipped  in  the  Essex  to  your 
care,  and  we  have  as  usual  drawn  upon  you  at  6  months  for 
the  equivalent  of  the  amount  of  invoice,  £  ,  which  will 
doubtless  meet  with  due  honour.  We  leave  the  insurance  to 
be  effected  on  your  side." 

The  goods  arrived   and    were  received   by   the  defendants, 
under  the  bill  of  lading  and  sold  by  them,  but  Messrs.  K.  &  Co. 


*  In  Ogle  v.  Atkinson^  5  Taunt. 
759,  the  captain  after  receiving  the 
goods  on  board  the  plaintiff's  ship 
as  plaintiff* 8  own  gwds,  was  in- 
duced to  sign  bills  of  lading  to 
order,  by  a  fraud  of  the 
shippers,  who  represented  it  as 
immaterial.  The  fact  of  delivery 
on  board  the  plaintiff's  own  ship 
was  in  that  case  hold  conclusive  of 


the  ownership.  An  instance  of  the 
simple  circumstance  of  goods  put 
on  board  the  purchaser's  own  ship 
under  a  bill  of  lading  making  them 
deliverable  to  the  purchaser  or 
assigns,  and  where  of  course  the 
property  passed,  is  to  be  found  in 
the  case  of  Schotsmans  y.  Lane,  and 
IVAw.  By.  Co.,  L.  B.  2  Ch.  332. 
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having  failed,  the  defendants  refused  to  accept  the  bills  of 
exchange.  The  plaiutife  claimed  the  price  of  the  goods  on  the 
grouDds,  first,  that  they  were  entitled  to  Btop  them  m  transitu 
as  not  having  reached  Messrs.  K.  &  Co.  (a  ground  which  could 
not  be  suppurted  a§  there  is  no  suggestion  that  the  defendants 
were  mere  fonvai-ding  agents);  and  secondly  that  the  plaintiffs 
delivered  the  goods  subject  to  a  condition,  which  was  not 
fulfilled,  namely,  that  the  defendants  should  accept  the  bills. 

The  judge  at  the  trial  ruled  that  the  sale  to  K.  ^  Co.  was 
absolute  and  not  conditional ;  that  the  property  vested  in  them 
upon  the  delivery  on  board  the  ship  and  the  transmission  of 
the  bills  of  lading  to  the  defendants:  and  that  the  p!aiDti& 
could  not  maintain  the  action  against  the  defendants,  who  had 
received  the  goods  and  disposed  of  them  under  the  authority  of 
K.  &,  Co.  The  Court  (in  a  judgment  delivered  by  Parke,  B.J 
decided  that  this  ruling  was  coiTcct ;  and  they  observed,  "  If  it 
had  been  the  intent  of  the  vendors  to  preserve  the  right  in  the 
property  until  the  bill  drawn  against  it  was  accepted,  he  ought 
to  have  transmitted  the  bill  of  lading  indorsed  in  blank  to  aa 
agent,  to  be  delivered  over  only  in  case  the  acceptance  took 
place.  Having  delivered  them  without  that  qualification  the 
property  vested  in  K.  k  Co.  or  the  defendants  as  their  agents." 

In  Broi&ti  V.  Hare  (1858,  1859,  3  H.  &  N.  484  ;  4  H.  &  N. 
822),  the  plaintiEFs,  who  were  mei-chants  at  Rotterdam,  con- 
tracted through  a  broker  named  Goolden  at  Bristol,  to  sell  to 
the  defeodaDts,  who  were  merchants  at  Bristol,  ten  tons  best 
re6ned  rape-oil  "  to  be  shipped  free  on  board  at  Rottei'dam  in 
September,  1857,  at  £48  15a.  per  ton,  to  be  paid  for,  on 
delivery  to  the  defendants  of  the  bill  of  lading,  by  bill  of 
exchange  to  be  accepted  by  the  defendants  payable  three 
moolhs  after  date,  and  to  be  dated  on  the  day  of  shipment  of 
the  oil"  On  the  7tb  of  September  the  plaintiffs,  having  beea 
requested  by  defendants  to  send  part  of  the  oil  by  the  first 
vessel  from  Rotterdam,  which  was  the  Sophie,  advised  that  five 
tona  of  the  oil  would  he  shipped  on  the  following  day.  On  the 
8th,  the  plaintiffs  shipped  on  board  the  Sophie  (a  general  ship) 
five  tons  of  the  oil,  taking  the  bill  of  lading  "  unto  shippers' 
order  or  their  assigns,"  and  they  on  same  day  indorsed  one  of 
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the  bills  to  the  order  of  the  defendants,  ma^le  out  an  invoice 
"  by  order  of  Goolden  for  account  of  Hare,"  and  wrote  to  Goolden 
enclosing  the  bill  of  lading,  the  invoice,  and  a  bill  of  exchange 
drawn  on  the  defendants  in  accordance  with  the  contract  The 
following  day,  the  9th,  the  Sophie  was  run  down  in  the  Channel 
and  the  oil  totally  lost.  The  plaintiffs*  letter  arrived  in  due 
course  on  the  10th.  On  the  11th  Goolden,  who  knew  of  the 
loss,  left  with  the  defendants  the  bill  of  lading  and  invoice,  and 
the  bill  of  exchange  for  acceptance.  Two  hours  later  the 
defendants,  having  in  the  meantime  heard  of  the  loss,  returned 
the  documents,  saying  they  were  not  liable  to  pay  for  the  oil. 
The  remaining  five  tons  were  shipped  by  another  vessel,  arrived 
in  course  and  were  duly  paid  for. 

The  plaintiffs  brought  their  action  for  not  accepting  the  bill 
of  exchange,  and  for  goods  sold  and  delivered.  They  obtained 
a  verdict,  the  jury  intimating  their  opinion  that  according  to 
mercantile  usage,  the  risk  of  the  loss  was  on  the  defendants. 

It  was  held  by  a  majority  of  the  Court  of  Exchequer  (Pollock, 
C.B.,  Martin  and  Channell,  BB.,  dissentiente  Bramwell,  B.) 
that  the  property  in  the  oil  had  vested  in  the  defendants,  and 
that  the  plaintiffs  were  entitled  to  recover  on  both  counts. 

Bramwell,  B.,  considered  that  there  was  no  delivery  or 
appropriation.  That  there  clearly  was  none  by  the  mere  act  of 
the  plaintiffs  in  putting  the  oil  on  board :  nor  by  the  taking  of 
the  bill  of  lading,  which  was  taken  in  the  shippers'  own  name : 
nor  by  the  indorsement,  which  it  remained  in  their  power  to 
erase  or  alter.  Whether  the  property  vested  by  the  bill  of 
lading  so  indorsed  being  sent  to  Goolden  depended  on  whether 
Goolden  was  in  any  way  the  agent  of  the  defendants,  and  Baron 
Bramwell  thought  he  was  not. 

The  judgment  of  the  majority  after  stating  the  facts  and 
mentioning  the  cases  of  Wait  v.  Baker,  Turner  v.  Liverpool 
Docks  and  Van  Caateel  v.  Bowker,  proceeded  : — "  We  think 
they  are  all  distinguishable.  If  at  the  time  the  oil  was  shipped 
at  Rotterdam,  the  plaintiffs  had  intended  to  continue  the  owner- 
ship, and  had  taken  the  bill  of  lading  in  the  terms  in  which  it 
was  made  for  the  express  pui-pose  of  continuing  the  ownership 
and  exercising  dominion  over  the  oil,  they  would  in  our  opinion 
have  broken  their  contract  to  ship  the  oil  free  on  board,  and  the 
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property  would  not  have  passed  ;  hut  if  when  tliey  sliipped  the 
oil  they  intended  to  perform  their  contract  and  deliver  it  free 
on  board  for  the  defendants,  we  think  they  did  perform  it,  and 
the  property  in  the  oil  passed  from  them  to  the  defendants.  If 
when  the  bill  of  lading  was  made  out,  they  of  purpose  and 
design  biid  the  oil  made  deliverable  to  "  shippers'  order  "  for  an 
advantage  and  benefit  to  themselves,  it  would  l>e  a  differont 
case ;  but  if  they  had  no  object  in  the  matter, — and  they 
clearly  had  none,  for  upon  the  same  day  they  indorsed  it 
specially  to  the  defendants,  and  ti-ansmitted  it  to  Bristol — wo 
think  it  exactly  the  same  thing  as  if  the  bill  of  ladmg  had 
originally  been  made  out  deliverable  to  defendants. 

"It  was  said  that  so  long  as  the  bill  of  lading  was  in  the 
hands  of  the  plaiiitifi's  or  of  their  agent,  Mr.  Gooiden,  they  had 
the  control  over  the  oil,  and  no  doubt  they  had  to  a  certain 
extent,  but  they  would  have  had  precisely  the  same  control 
whether  the  hill  of  lading  was  made  out  deliverable  to  the 
defendanta'  or  to  the  plaintiffs'  order  and  indorsed  by  them  to  j 
the  defendants.  It  is  clear  that  it  was  intended  by  the  contract  J 
that  the  plaintiffs  should  have  the  control ;  for  the  delivery  of 
the  bill  of  lading  to  and  the  acceptance  of  the  bill  of  exchange 
by  the  defendants  were  to  he  contemporaneous  acts,  and  the 
plaintiffs  or  tlieir  agent  were  not  bound  to  deliver  the  bill  of 
lading  until  they  received  the  acceptance. 

"  In  all  the  cases  cited  on  behalf  of  the  defendants,  the  bills  of 
fading  were  designedly  and  of  purpose  made  out  to  shippers' 
order  to  prevent  the  property  passing,  and  enable  the  vendor  to 
retain  the  possessionand  control  of  the  goods.  Thb  distinguishes 
them  from  the  present  case." 

On  appeal  to  the  Exchequer  Chamlier  this  judgment  was 
unanimously  affirmed.  "The  contract  was  for  the  pui-chase  of 
unascertained  goods,  and  the  question  has  been,  when  the 
property  passed.  For  the  answer  the  conti^act  must  be  resorted 
to;  and  under  that  we  think  the  property  passed  when  the 
goods  were  placed  'free  on  board"  in  performance  of  the 
contract  .  .  .  The  real  question  has  been  on  the  intention 
with  which  the  bill  of  lailing  was  taken  in  this  form  ;  whether 
the  consignor  shipped  the  goods  in  performance  of  his  contract 
to  place  them  free  on  board ;  or  for  the  purpose  of  retaining 
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a  control  over  them  and  continuing  to  be  owner  contrary  to  tlie 
eontxact,  as  in  the  case  of  Wait  v.  Baker,  and  as  is  explained 
in  Turner  v.  The  Ti^usteea  of  the  Li  vet-pool  Dock^  and   Van 
CaMeel  v.  Bowker,     The  question  was  one  of  fact,  and  must  be 
taken  to  have  been  disposed  of  at  the  trial ;  the  only  question 
before  the  Court  below  or  before  us  being,  whether  the  mode  of 
taking  the  bill  of  lading  necessarily  prevented   the   property 
from  passing.     In  our  opinion  it  did  not,  under  the  circum- 
stances, and  therefore  the  judgment  must  be  affirmed." 

Jw/ce  V.  Swan  (1863,  17  C.  B.  N.  S.  84)  was  a  case  where  in  /oy«  v.  Swan. 
answer  to  a  letter,  26th  February,  1863,  advising  the  approach- 
ing despatch  of  a  cargo  from  Liverpool  to  Londonderry,  the 
shippers  received  from  the  intended  consignee  and  vendee  a 
letter,  which    was   ultimately   construed   by  the    Court   as   a 
granbling  assent  to  the  price  charged ;  and  the  shipper,  not 
feeling  sure  of  the  meaning,  and  as  a  precautionary  measure  in 
case  the  cargo  should  not  be  accepted,  took  tlie  bill  of  lading  in 
disown  name.     The  consignee,  notwithstanding  his  letter,  had 
insured  the  goods ;    and  on  Saturday,   the  7th  of  March,  in 
conversation    with    S.    (a   partner   of  the   shipper's  firm    who 
•as  then  in  Ireland)  said  that  he  was  quite  willing  to  take  the 
^ijo.     On  Monday  the  9th,  he  received  from  S.  the  bill  of 
Wing  duly  indorsed,  and  accepted  a  bill  of  exchange  for  the 
P'loe  of  tlie  cargo.     On  the  same  day  news  aiTived  that  the 
•**ip  had  been  wrecked  on  the  evening  of  Saturday  the  7th. 
The  question  was   whether   the   consignee   had  an  insurable 
^^^terest     It  was  decided  that  he  had.     For  this  it  would  have 
"®©ii  doubtless  sufficient  to  show  that  the  goods  were,  under 
^Dtoct,  at  his  risk.     But  the  decision  goes  to  the  extent  that 
^"ey  became  his   property  upon  shipment,  this   having   been 
cleariy  the    intention    of    both,    unless    the    letter    of    26th 
*®bruary  meant   refusal  to   accept   the   shipment   which    the 
^-^^rt  held  it  did  not.     The  primd  facie  intention  as  appearing 
^y  the  form  of  the  bill  of  lading  was  thus  controlled  by  the 
^  ^«r  evidence  of  the  real  intention. 

.  ^^n  Moakes  v.   Nicolson,  1865,  19  C.  B.  (N.  S.)  200,  the   Moakcsv. 
^U^mstances   were   these : — Pope,   a    London    coal-merchant. 
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when  at  Hull,  entered  into  a  verbal  contract  with  one  Joaso 
there  for  the  purchase  of  a  cargo  of  steam-coal  to  be  shipped  on 
boanl  a  vessel  chartered  by  Pope.  The  terms  of  the  sale,  aa 
found  by  a  jury  at  the  trial,  were  for  cash  ttgainst  bill  of 
lading  in  the  lianda  of  Ifie  seller's  agent  in  Loudon.  The 
vessel  being  loaded  and  ready  to  sail,  Josse  wrote  to  Pope 
advising  him  thereof,  and  enclosing  his  account  with  an 
invoice  and  bill  of  lading.  The  bill  of  lading  had  been  made 
out  iu  triplicate ;  one  copy  was  xtamped  and  retained  by  Josso, 
and  the  copy  sent  to  Pope  was  unstamped.  By  the  bill  of 
lading  the  coals  were  deliverable  "  unto  Pope  or  order  on  being 
paid  freight,  &c." 

Pope  not  having  paid  for  the  coals,  the  defendant,  who  was 
Josse's  agent  in  Loudon,  served  the  captain  of  the  vessel  on  her 
arrival  at  Oravesend  with  a  notice,  purporting  to  stop  the  gooda 
in  transUu.,  and  requiring  him  to  deliver  them  to  Josse  or  the 
defendant  as  his  agent.  The  coals  were  claimed  on  the  other 
band  by  the  plaintiff  who  had  bought  and  paid  for  them  (as  it 
appeared  at  the  trial)  before  the  cargo  waa  completed,  and  who 
produced  the  bill  of  lading  which  had  been  sent  to  Pope. 

It  was  held  by  the  Court  of  Common  Pleas  (Erie,  C.J., 
Byles  and  Keating,  JJ.),  that  the  intention  of  the  contract, 
according  to  the  finding  of  the  jury  which  appears  to  have 
been  warranted  by  the  evidence,  was  that  the  coals  were 
only  to  vest  in  Pope  upon  payment  by  him  of  cash  against 
the  bill  of  lading ;  and,  this  condition  not  having  been 
complied  with,  the  property  was  never  divested  out  of  Joase. 
And  Moakea,  not  having  in  any  way  acted  on  the  faith  of 
the  bill  of  lading  which  had  been  sent  to  Pope,  was  in  no 
better  position  than  his  vendor.  If  he  had  been  induced  to 
purchase  or  to  pay  for  the  coals  by  means  of  the  bill  of  lading 
which  Josse  had  with  some  want  of  caution  placed  in  Pope's 
hands  the  case  would  have  been  different,  but  as  it  was  the 
plaintiff  had  merely  purchased  from  Pope  his  right  to  a  quantity 
of  coals  not  specifically  ascertained,  and  in  regard  to  which 
(although  subsequently  ascertained  in  specie)  no  act  had  been 
done  to  transfer  the  property. 

In  Skej^ttrd  v.  Harrison  (1869, 1871,  L  R.  4  Q.  B.  196,  493 ; 
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H.  of  L.  Ap.  116),  the  material  facts  were  these : — The 
idntiff  who  carried  oq  business  as  a  cotton  and  general 
lerchant  at  Manchester  under  the  name  of  S.  &  Co.,  bad 
arious  dealings  witb  P.  &  Co.,  who  were  merchants  at  Per- 
lambuco.  In  1867,  under  orders  of  the  plaintiflf,  P.  &  Co. 
sarchased  a  quantity  of  cotton.  At  this  time  P.  &  Co.  had 
Funds  of  the  plaintiff's  in  their  hands,  but  were  directed  not  to 
apply  these  to  the  cotton  purchases,  P.  &  Co.  accordingly 
TOte,— "  We  shall  value  upon  you  forwarding  bill  of  lading." 
And  subsequently  they  advise  as  follows : — **  We  beg  now  to 
inclose  invoices  of  339  bales  cotton  per  Capellu,  costing 
dE1616  8«.  Sd.,  and  208  ditto  by  La  Plata,  costing  £883  78.  Id. 
¥e  have  drawn  upon  you,  as  per  note  at  foot,  for  the  same,  to 
"which  we  beg  your  protection.  We  are  afraid  the  Capella  will 
not  be  able  to  take  the  other  200  bales,  therefore  it  will  be 
well  to  insure  per  steamer  or  sailing  vessels.  .  .  .  The  bills  of 
lading  will  be  handed  to  you  by  Messrs.  G.,  P.,  &  Co."  G.,  P., 
4  Co.  were  the  agents  in  Liverpool  of  Messrs.  P.  &  Co. 

The  invoices  were  made  out  **  on  account  and  risk  of  Messrs. 
S.&Co.**  The  bills  of  lading  for  the  two  tots  so  advised  were 
Knt  to  Q.,  P.,  &  Co.,  and  sent  ^  on  by  them  to  the  plaintiff  in  a 
letter  inclosing  bills  of  exchange  for  the  price  and  requesting 
his  acceptance.  These  bills  of  exchange  were  duly  accepted 
Md  paid,  and  the  goods  received  under  the  bills  of  lading.  A 
dispute  however  arose  as  to  the  quality  of  some  of  the  cotton. 

The  remaining  200  bales  above  referred  to  were  shipped  by 
Messrs.  P.  &  Co.  by  defendant's  steamer,  the  Olinda.  On 
12th  November,  1867,  P.  &  Co.  write, — "  Enclosed  please  find 
invoice  and  bill  of  lading  of  200  bales  cotton,  shipped  per 
OJiWa,  costing  £861  28.  7d!.,  and  which  we  hope  may  prove 
correct  and  satisfactory.  We  have  advanced  the  captain 
^^  6«.  6cJ.,  as  per  receipt  enclosed.  .  .  .  We  have  therefore 
4^wn  upon  you  for  £916  95.  Id,  draft  No.  935  favour  of 
^•»P.,  &Co.,  to  which  we  beg  your  protection."  The  bill  of 
lading,  which  was  made  out  to  shipper's  order,  was  however  not 
^lit  in  this  letter,  but  in  another  letter  to  G.,  P.,  &  Co.,  who, 
®^  receiving  it  sent  it  on  to  the  plaintiff  in  a  letter  saying, — 
"OurPemambuco  letters  to  12th  ult.,  are  just  to  hand,  and  we 
**8  to  enclose  bill  of  lading  for  200  bales  cotton,  shipped  by 
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Messre.  P.  &  Co.,  per  OtiTida,  S.S.,  on  your  account.  We  hand 
also  the  draft  on  your  good  selves,  for  cost  of  the  cotton  to 
which  we  beg  your  protection,  £916  9s.  Id."  The  plaiotiff 
refused  to  accept  the  billa,  alleging  that  the  former  bills  were 
in  excess  of  price  and  also  that  some  of  the  parcels  had  been 
disconform  to  order.  He  however  kept  the  bill  of  lading  and 
sent  it  to  his  broker  with  instructions  to  obtain  the  cotton. 
G.,  P.,  &  Co.  having  demanded  the  cotton  under  a  duplicate 
bill  of  lading  and  indemnified  the  defendants,  the  latter  refused 
to  deliver  to  the  plaintiff,  and  an  action  was  brought  accoi'diugly 
for  conversimi  of  the  cotton. 

The  question  whether  the  plaintiff  was  entitled  to  recover 
depended  on  whether  the  right  to  the  possession  of  as  well  as 
the  property  in  the  cotton  had  passsed  to  the  plaintiff.  For 
even  if  the  properly  had  passed,  if  the  right  to  the  possession 
had  not  vested  in  the  plaintiff,  they  could  not  have  succeeded 
iu  the  action. 

In  the  Queen's  Bench,  Cockburn,  C.J.,  considered  the 
authorities  conclusive  to  show  that  where  the  consignor  sends 
the  bill  of  lading,  to  an  agent  in  this  country  to  be  by  him 
handed  over  to  the  cousiignee,  and  accompanies  that  wiih  bdla 
of  exchange  to  lie  accepted  by  the  consignee,  he  indicates  the 
intention  that  the  handing  over  the  bill  of  lading  and  the 
acceptance  of  the  bill  or  bills  of  exchange  should  be  concurrent 
parts  of  one  and  the  same  transaction.  Ke  thought  it  a  possible 
view  that  where  a  foreign  agent  buying  goods,  at  once  ships 
them  on  account  and  at  the  risk  of  his  principal,  and  calls  upon 
the  principal  to  insure  the  goods,  the  property  would  at  once 
pass  to  the  consignee  (aa  the  risk  certainly  would).  But  whether 
the  property  passed  or  not  he  considered  the  consignor  entitled 
to  impose  conditions  on  the  delivery  uf  possession,  and  that  he 
effectually  did  impose  such  conditions  by  the  course  he  took. 

Mellor,  J.,  came  to  the  conclusion  that  it  was  the  intention 
of  the  consignors,  in  sending  the  bill  of  lading  indorsed  in  blank 
accompanied  by  the  bill  of  exchange  to  their  i^ents,  to  retain 
the  righl  ofp}-opei-ty  until  the  bill  was  accepted.  And  that  the 
agents  in  sending  to  the  plaintiff  the  bill  of  lading  accompanied 
by  the  bill  of  exchange  for  acceptance,  did  so  in  the  confidence 
that  he  would  not  keep  the  bill  of  lading  without  accepting  the 
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1  of  exchange  ;  and  that  on  the  plaintiff  so  acting,  the  defen-        I*^»*  V. 

lilts  were  entitled  on  the  orders  of  the  consignor's  agents,  to  ^ 1 — -^ 

fuse  delivery  to  the  plaintiff. 

Hannen  and  Hayes,  JJ.,  concurred,  the  latter  indicating  an 
pinioD  that  the  property  as  well  as  the  right  to  the  possession 
^mained  with  the  consignors. 

In  the  Exchequer  Chamber  the  judgment  of  the  Queen's 
Bench  was  confirmed  by  the  Court,  consisting  of  Kelly,  C.B., 
WiDes,  J.,  Channel],  B.,  Montague  Smith,  J.,  and  Cleasby,  B. 
The  three  first  named  agreed  that  the  intention  was  only  to 
tnosfer  the  property  conditionally.  Montague  Smith,  J.,  was 
ef opinion  that  the  judgment  of  the  Queen's  Bench  should  be 
iffirmed.  Cleasby,  B.,  expresses  a  doubt,  but  did  not  formally 
diaient  from  the  judgment  of  the  rest. 

Before  stating  the  judgments  on  appeal  to  the  House  of  Jua  ditponendi. 
Lords  in  this  case,  I  must  explain  the  meaning  of  a  phrase 
wbich  I  have  hitherto  avoided  as  unnecessarily  multiplying 
expressions  to  denote  the  same  idea.  The  expression  jus 
iiBpmendi  properly  denotes  the  property  (general  or  special) 
iooompanied  by  the  right  of  possession,  but  is  sometimes  in- 
correctly applied  to  the  latter  right  alone.  The  expression  also 
ooQveys  a  caution  against  the  assumption  that  the  property  is 
necessarily  accompanied  by  the  risk.  Reservation  of  the  JTis 
digponendi  merely  means  imposing  a  condition  precedent 
«fwi  ihi  transfer  of  the  property. 

On  the  appeal.  Lord  Chelmsford  (L.  R.  5  H.  L.  123),  after  Shepherd  r, 
recounting  the  facts,  said, — "  The  question  is,  whether  under  ^      j  ^ 
^C8e  circumstances  the  plaintiff  was  entitled  to  the  possession  House  of 

f  ,  .  .  ^  Lords,  1871. 

w  the  goods.  The  question  with  regard  to  the  property  may 
P^Aaps  be  a  different  question  ;  but  the  question  now  is, 
whether  he  was  entitled  to  have  the  possession  of  the  goods  on 
^^  production  of  the  bill  of  lading,  and  whether  the  defendants 
"^  liable  to  an  action  of  trover  for  refusing  to  deliver  the  cotton 
^  Mm,  and  for  delivering  it  to  P.  &  Co."  After  referring  to 
Ae  cases  of  Walley  v.  Montgomery,  Coxe  v.  Harden,  and 
Bootes  V.  Kicolson,  he  observed  that  in  Mr.  Benjamin's 
^'^se  on   Sale,  a  book  which  he  referred  to  as  very  ably 
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written,  the  authorities  on  the  subject  of  reaeiTation  of  the  jua 
disjponendl  are  all  collected,  and  the  wholt  matter  is  eimimed 
up  clearly  and  distinctly  in  the  following  passage : — "  The 
following  seem  to  be  the  principles  establiahed  by  the  foregoing 
authorities  :  firat,  where  goods  are  delivered  by  the  vendor,  in 
pursuance  of  an  order,  to  a  common  caiTier  for  delivery  to  the 
buyer,  the  delivery  to  the  carrier  piisses  the  property,  he  being 
the  agent  of  the  vendee  to  receive  it,  and  the  delivery  to  him 
being  equivalent  to  a  delivery  to  the  vendee;  secondly,  where 
goods  are  delivered  on  board  of  a  vessel  to  be  carried,  and  a  bill 
of  lading  is  taken,  the  delivery  by  the  vendor  is  not  a  delivery 
to  the  bnyoi',  but  to  the  uiptaiu  aa  bailee  for  delivery  to  the 
person  indicated  by  the  bill  of  lading  as  the  one  for  whom  they 
are  to  be  carried.  This  principle  runs  through  all  the  cases 
and  is  clearly  enunciated  bj  Baron  Parke  and  by  Mr.  Justice 
Bylcs  in  Wait  v.  Baker  (2  Ex.  I)  and  Moakes  v.  NicoUon  {19 
0.  B.  N.  S.  290)." 

Loixl  Wfsthury  (p.  12H),  said  that  the  effect  of  P.  &  Co. 
delivering  the  cotton  to  the  captain  of  the  OUnda,  and  taking 
from  him  the  ordinary  bill  of  lading  to  their  own  order  was,  in 
law  and  according  to  mercantile  iiaage,  that  they  controlled  the 
possession  of  the  captain,  and  made  the  captain  accountable  to 
deliver  the  cotton  to  the  holder  of  the  bill  of  lading.  "  The  bill 
of  lading  was  the  symbol  of  property,  and  by  taking  the  bill  of 
l^ing  they  kept  to  themselves  the  right  of  deahng  with  the 
property  shipped  on  board  the  vessel.  They  also  kept  to  them- 
'selvea  the  right  of  demanding  possession  from  the  captain. 
They  had  therefore  all  the  incidents  of  property  vested  in 
themselves.  Now  that  was  by  no  means  inconsistent  with  the 
special  terms  of  the  shipment,  namely,  that  the  cotton  was 
shipped  on  account  of  and  at  the  risk  of  the  buyers.  That  is 
perfectly  consistent  with  the  property,  as  evidenced  by  the  bill 
of  lading,  remaining  in  the  possession  of  the  vendors  of  the 
cotton  in  question. 

"  Then  if  that  be  so,  it  is  incumbent  on  the  buyers  to  adduce 
circumstances  to  control  the  legal  effect  of  that  transaction, 
and  to  show  that  the  evidence  of  ownership  and  of  the  right  to 
deal  with  the  property  consequent  on  the  authority  of  the  bill 
of  lading,  are  controlled  by  other  facts,  and   that  it  was  not 
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intended  to  retain  the  right  of  possession,  and  the  interest  in 
the  property  shipped,  and  the  right  of  disposing  of  it,  in  the 
holder  of  the  bill  of  lading.  Undoubtedly  the  obligation  to 
show  this  lies  upon  the  individual  who  contradicts  what 
would  otherwise  be  the  ordinary  legal  conclusion  from  that 
transaction/' 

Then,  after  commenting  on  the  circumstances  and  the  mode 
in  which  the  documents  were  transmitted,  he  concludes : — "  I 
think  the  truth  of  the  case  was  this,  that  the  two  documents 
were  originally  intended  to  be  dependent  the  one  on  the  other, 
and  that  they  were  sent  together  under  the  conviction  and  in 
the  confidence  that  the  bill  of  exchange  would  be  accepted  and 
returned  to  the  sender  in  consideration  of  the  bill  of  lading. 
That  however  was  not  done,  and  therefore  I  take  it  that  the 
bill  of  lading  acquired  in  that  manner  gave  no  right  of  property 
to  the  present  appellant  (the  plaintiff),  and  that  the  judgment 
of  the  Court  below  was  therefore  correct,  and  ought  to  be 
aflSrmed.'* 

Lord  Colonsay  thought  that  the  plain  meaning  and  intention 
of  the  parties  was,  that  the  bill  of  lading  should  be  retained 
only  if  the  bill  of  exchange  were  accepted,  and  therefore  it  was 
incumbent  on  the  plaintiff,  if  he  meant  to  refuse  the  acceptance 
of  the  bill  of  exchange,  to  return  also  the  bill  of  lading ;  and 
was,  therefore,  clearly  of  opinion  that  the  judgment  of  the 
Court  below  was  correct. 

Lord  Cairns  said  that  in  order  to  succeed  the  plaintiff  must 
show  that  at  some  period  or  another  the  property  in  this  cotton 
passed  to  him,  and  that  the  first  question  necessary  to  ask 
was, — When  did  the  property  pass  to  the  plaintiff?  "  In  the 
invoice  the  goods  are  described  as  being  shipped  on  account 
and  at  risk  of  the  plaintiff.  But  along  with  the  invoice  a  bill 
of  lading  was  taken  from  the  captain  making  the  cotton  de- 
liverable not  to  the  plaintiff,  but  to  the  shipper  on  board.  It 
is  perfectly  well  settled  that,  in  that  state  of  things,  the  entry 
upon  the  invoice  stating  the  goods  to  be  shipped  on  account 
and  at  the  risk  of  the  consignee  is  not  conclusive,  but  may  be 
overruled  by  the  circumstance  of  the  jus  dlsponeiuli  being 
reserved  by  the  shipper  through  the  medium  of  the  bill  of 
lading."     He  had  no  doubt  that  by  what  was  done  at  Pernam- 
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buco  the  intention  of  the  shipper,  which  was  communicated 
the  consignee  by  the  letter  informing  him  that  the  bills 
lading  and  bills  of  exchange  had  been  transmitted  togeth 
to  the  agent  of  the  shipper  in  Liverpool,  was  that  the  shippo 
of  the  cotton  should  remain,  and  that  they  did  remain  masta 
of  the  property.  Then  as  to  whether  there  was  any  change  c 
property  made  by  what  was  done  at  Liverpool,  he  thought  tin 
"  when  one  merchant  in  this  country  sends  to  anotheri  iinda 
circumstances  like  the  present,  a  bill  of  lading  and  a  Inll  d 
exchange,  it  is  not  at  aU  necessary  for  him  to  say  in  worii: 
We  requre  you  to  take  notice  that  our  object  in  enclosing  then 
bills  of  lading  and  bills  of  exchange  is,  that  before  you  use  tin 
bills  of  lading  you  shall  accept  the  bills  of  exchange.  Meidunli 
know  perfectly  well  what  they  mean  when  they  express  then- 
selves,  not  in  the  language  of  lawyers,  but  in  the  language  ol 
courteous  mercantile  communication  ;  and  I  do  not  thmk  thai 
any  merchant  in  England  receiving  a  bill  of  lading  and  abiDd 
exchange  under  these  circumstances,  when  he  came  to  refled 
on  the  matter,  would  feel  any  doubt  that  he  could  not  rettti 
the  one  without  accepting  the  other.  ...  I  think  the  ooft 
elusion  come  to  in  the  Courts  below  was  perfectly  right  I 
believe  that  what  was  done  in  Pemambuco  did  not  vest  ih 
property  in  the  plaintiff,  and  that  what  took  place  in  Liveipofl 
did  not  vest  the  property  in  him,  but  that  the  proper*; 
remained  in  the  shippers  ;  and  the  action  therefore,  in  d; 
opinion,  ought  to  fail" 

Garbaron  r.  In  Oarbaron  V.  Kreeft  (1875,  L.  R.  10  Ex.  274),  the  questioi 

^^•^ '  was  whether  the  property  had  passed  to  the  defendant  as  pui 

chaser,  in  400  tons  of  iron  ore  shipped  at  Cartagena  on  board! 
vessel  called  the  Trowbridge, 

The  defendant  bought  from  one  M.  all  the  ore  of  a  cortaii 
mine  in  Spain,  to  be  shipped  by  M.  f.o.b.  at  Cartagena,  oi 
ships  to  be  chartered  by  defendants  or  by  M.  .  .  .  "  You  (M. 
binding  yourself  to  load  the  said  vessels  chartered  by  you  whei 
they  arrive  on  your  side,  and  also  such  vessels  as  we  n*! 
charter.  Payment  for  the  ores  to  be  made  by  your  drafts  ujw 
us  at  14  days  date  if  drawn  against  B./L,,  at  3  months  date  - 
drawn  against  charter ;  if  the  latter  mode  of  payment  is  :idopte 
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m  are  bound  to  send  us  with  advice  of  each  draft  an  attested 
^rtificate  that  the  quantity  of  ore  drawn  for  is  actually  in 
Lock ;  and  that  this  ore  is  to  be  considered  our  property,  &c." 
n  March,  1872,  when  the  Trowh'idge,  one  of  the  ships  char- 
lered  by  the  defendants^  arrived  at  Cartagena,  the  payments 
that  had  been  made  exceeded  in  amount  the  price  of  all  the 
ore  shipped  and  to  be  shipped  in  all  the  vessels  chartered  and 
not  loaded ;  so  that  had  M.  shipped  ore  on  the  Trowbridge,  he 
would  have  been  entitled  to  no  payment  from  the  defendants 
in  respect  of  it     He  had  ore  which  he  could  and  ought  to  have 
80  shipped,  taking  bills  of  lading  to  the  order  of  the  defendants. 
Instead  of  doing  this,  he,  on  the  8th  of  April,  and  before  any 
ore  was  put  on  board  the  TrowbHdge,  picked  a  quarrel  with 
the  defendants,  telegraphed  to  them  that  he  would  not  load  the 
Troubridge  on  their  account,  and  though  they  telegraphed  to 
him  threatening  him  if  he  did  not,  he  loaded  the  Trowbridge 
and  took  bills  of  lading  making  the  shipment  to  be  by  one  S. 
(a  fictitious  name),  and  the  cargo  deliverable   to   S.'s  order. 
He  then  indorsed  S.'s  name  and  his  own  on  the  bill  of  lading 
and  pledged  it  to  the  plaintiffs.     By  the  terms  of  the  charter- 
party  the  captain  was  to  sign  bills  of  lading  as  presented.     The 
question  was  whether  the  plaintiffs  or  defendants  were  entitled 
to  the  cargo,  and  according  to  the  judgment  delivered,  this 
depended  on   whether  the   property  in  the   ore  had  become 
divested  out  of  M.  and  vested  in  the  defendants,  either  by  the 
operation  of  the  contract  itself,  or  by  tlie  acts  of  M.  in  placing  it 
on  board  the  chartered  ship. 

Bramwell,  B.,  after  stating  the  facts  to  the  above  effect,  and 
after  observing  that  notwithstanding  the  terms  of  the  contract 
^  to  the  property  passing  on  payment  being  made,  it  was 
^njpossible  that  any  quantity  of  ore  which  had  not  been  specifi- 
^y  ascertained  should  become  the  property  of  the  defendants, 
*^d  after  referring  to  Ogle  v.  Atkinso^i,  as  showing  that  the 
**king  of  the  bill  of  lading  to  shipper's  order  would  not  have 
divested  the  property  out  of  the  defendants  if  it  had  passed 
*<^  them,  said  that  the  question  was  reduced  to  this: — "Did 
*he  property  pass  on  actual  shipment,  the  shipper  having  no 
'^nt  to  ship  except  to  pass  the  property,  and  having  no  right 
^  detain  possession  for  any  lien  for  the  price  or  otherwise,  but 
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^R*o  ^'       taking,  when  he  does  take  it,  a  bill  of  lading,  deliverable  othCT- 

» ^    wise  than  to  the  defendants,  to  whom  it  ought  to  have  been 

made  deliverable  ? "     Then,  after  commenting  on  EUerdiaw  ?. 
Mdgniac,  Turner  v.  Liverpool  Docks,  Falke  v.  Fletcher,  M 
C.  B.  (N.  S.)  400,   Wait  v.  Baker,  and  Moakes  v.  NicoU(m, 
he  said  : — *'  The  cases  seem  to  me  to  show  that  the  act  of  ship-  i 
ment  is  not  completed  till  the  bill  of  lading  is  given ;  that  if 
what  is  shipped  is  the  shipper's  property  till  shipped  on  account 
of  the  shipowner  or  charterer,  it  remains  uncertain  on  whose 
account  it  is  shipped,  and  is  not  shipped  on  the  Iatter*8  accoiini 
till  the  bill  of  lading  is  given  deliverable  to  him."     He  there- 
fore gave  judgment  for  the  plaintifiFs. 

Cleasby,  B.,  also  gave  judgment  for  the  plaintiffs,  stating  the 
effect  of  the  authorities  as  follows  (p.  285) : — "  The  delivering 
of  goods  contracted  for  on  board  a  sbip  when  a  bill  of  lading  ii 
taken  is  not  a  delivery  to  the  buyer,  but  to  the  captain  as 
bailee  to  deliver  to  the  person  indicated  by  the  bill  of  ladingi 
and  this  may  apply  equally  when  the  ship  is  the  ship  of  the 
vendee."  He  also  considered  that  the  clause  in  the  charter- 
party  which  authorised  the  captain  to  sign  bills  of  lading  u 
presented,  if  it  did  not  give  the  bond  Jide  holder  of  the  UH 
of  lading  a  title  by  estoppel  against  the  defendant,  muA 
strengthened  the  conclusion  that  M.  acted  throughout  with 
reference  to  the  power  so  reserved  to  him. 

Kelly,  C.  B.,  gave  judgment  for  the  plaintiffs  on  the  eole 
ground  that  the  authority  given  by  the  defendants  by  the  tentf 
of  the  charter-party  created  an  estoppel  in  favour  of  the  b0^ 
fide  holder  of  the  bill  of  lading.  He  however  considered  th«t 
the  ore  became  the  property  of  Kreeft  as  soon  as  he  had  ac- 
cepted beyond  the  amount  of  the  price,  and  it  had  been  seper 
rated  from  the  bulk  of  the  stock — so  that,  but  for  the  estojqpely 
the  property,  in  at  least  the  ore  put  on  board,  would  ha^ 
passed  to  Kreeft. 

It  does  not  however  appear  whether  there  was  any  act  ot 
separation  from  the  stock  by  M.  before  he  intimated  that  he 
would  not  ship  for  the  defendants,  and  if  there  was  it  does  not 
appear  that  such  act  was  in  pursuance  of  any  term  of  the 
contract.  The  judgment  of  the  majority  appeal's  therefore  to  b® 
the  one  more  in  harmony  with  the  authorities.     The  case  ^ 
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distinguishable  from  Ogle  v.  Atkinson  in  this,  that  it  is  there 
stated  by  the  consignors  that  the  captain  of  the  ship,  which  was 
the  plaintiff's  own,  received  the  goods  on  behalf  of  the  plaintiff, 
and  as  being  the  plaintiff's  own  goods.  In  Oarbaran  v.  Kreeft 
on  the  other  hand  it  does  not  appear  that  there  was  any  express 
understanding  on  the  part  of  the  captain  as  to  the  purpose  of 
the  shipment. 

In  Ogg  v.  Shuter,  the  CJourt  of  Appeal  (Nov.  23,  1875, 1  C.  P.  Ogg  v.  Shuur. 
D.  47,  50)  laid  down  the  following  principle  as  to  the  nature  and 
extent  of  the  right  which  has  been  called  the  jus  disponendi : — 
"  We  think  this  much  is  clear,  that  where  the  shipper  takes 
and  keeps  in  own  on  his  agent  s  hands  a  bill  of  lading  in  this 
form  (i.e.,  deliverable  to  his  own  order)  to  protect  himself,  this 
is  efiectual  so  far  as  to  preseiTe  to  him  a  hold  over  the  goods 
until  the  bill  of  lading  is  handed  over  on  the  conditions  being 
fulfilled,  or  at  least  until  the  consignee  is  ready  and  willing  and 
oflers  to  fulfil  these  conditions,  and  demands  the  bill  of  lading. 
And  we  think  that  such  a  hold  retained  under  the  bill  of  lading 
is  not  merely  a  right  to  retain  possession  until  those  conditions 
are  fulfilled,  but  involves  in  it  a  power  to  dispose  of  the  goods 
on  the  vendee's  default,  so  long  at  least  as  the  vendee  continues 
in  default."     Where  the  bill  of  lading  has  been  dealt  with  by  MirabUa  r. 

•  11        ImperuU 

the  vendor  merely  to  secure  the  contract  pnce  (as  where  he  ouoman  Bank. 
sends  forward  the  bill  of  lading  with  a  bill  of  exchange  at- 
tached with  directions  that  the  bill  of  lading  is  not  to  be 
delivered  to  the  purchaser  until  acceptance  or  payment  of  the 
bill  of  exchange),  then  upon  payment  or  tender  by  the  purchaser 
of  the  contract  price,  there  is  a  performance  of  the  condition 
subject  to  which  the  appropriation  is  made,  and  the  property 
does  upon  such  payment  or  tender  pass  to  the  purchaser 
{Mirabita  v.  Imperial  Ottoman  Bank,  L.  R.  3  Ex.  D.  164, 
C.  A.). 

The  points  decided  by  the  cases  above  referred  to  in  regard  Summary  of 
to  the  transfer  of  property  on  shipment  of  goods  may  be  shortly  renting  to 
stated  as  follows  :-  '^^^ 

1.  The  determining  circumstance   is  the  intention  of  the 
shipper :   the  critical  epoch  is  the  completion  of  the  act  of 
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^1*2  ^'       shipmeDt  by  the  shipper  obtaining  the  captain's  signature  to 

^ 1 the  bill  of  lading.     This  principle  runs  through  all  the  aba?e 

cases,  and  is  further  illustrated  by  the  case  of  FaZke  v.  Fletdief, 
18  C.  B.  (N.  S.)  400. 

2.  The  intention  may  be  to  create  a  conditional  appropiiatioff 
of  the  goods  shipped,  to  the  fulfilment  of  the  order  or  contnc^ 
and  a  conditional  transfer  of  the  property  and  right  of  possession 
in  the  same  goods,  and  this  intention,  if  expressed  in  accordance 
with  mercantile  usage,  will  receive  eflFect  {Shepherd  v.  HarnBtm; 
Ogg  V.  Shuter;  Mirdbita  v.  ImpeHal  OttoTrum  Bank). 

3.  The  intention  of  the  contract  or  order  under  which  tke 
shipment  takes  place  is  important  not  only  to  show  tk 
authority  for  the  shipper's  acts,  but  also  to  assist  in  inferring 
the  intention  of  those  acts  {The  Constantia ;  Wilmhwrd  t. 
Bowke ;  Brown  v.  Hare ;  Moakea  v.  Nicolson).  The  contnck 
is,  however,  not  conclusive,  as  the  shipper  may  have  intended  to 
break  it,  and  in  that  case,  if  he  is  not  divested  independentljof 
the  shipment,  the  shipment  will  not  divest  him  {Ellenshavf  t. 
Magniac;  Brandt  Y,Boultby;  Wait  v.  Baker;  Oarbaront^ 
Kreeft.) 

4.  Primd  facie  the  intention  of  the  shipper  in  delivering  the 
goods  on  board  is  that  they  should  be  carried  by  the  captaiatf 
bailee  for  the  pei"son  indicated  by  the  bill  of  lading  :  and  this 
whether  the  ship  is  a  general  ship,  a  ship  chartered  by  the 
consignee  ;  or  even  the  consignee's  own  ship  {Wait  v.  Ba^l 
Moakea  v.  NicoUon;  Turner  v.  Liverpool  Deck  Co.;  Oar- 
baron  V.  Kreeft). 

5.  If  however  the  shipper  of  goods  from  abroad  takes  the 
bill  of  lading  to  his  own  order  ;  or  (what  is  practically  the  same 
thing)  to  blank  order,  and  immediately  endorses  and  sends  it  to 
the  consignee,  it  is  presumed,  if  consistent  with  the  contract 
and  other  circumstances,  that  he  intended  the  same  thing  as  if 
he  had  taken  the  bill  of  lading  in  the  name  of  the  consignee  at 
once  {Walley  v.  Montgomery ;  Van  Casteel  v.  Bowker ;  Brovn^ 
v.  Hare). 

6.  If  A.  (the  shipper  from  abroad)  having  executed  an  order 
of  B.  (a  merchant  in  this  country)  for  the  purchase  of  goods 
takes  the  bill  of  lading  to  shipper's  order,  and  sends  it  indorsed 
to  his  own  agent  in  this  country,  and  the  latter  sends  it  to  R 
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in  a  letter  enclosing  a  bill  of  exchange,  and  requesting  that  the 
same  be  returned  accepted  ;  the  presumption,  founded  on  mer- 
cantile usage,  is  that  the  acceptance  of  the  bill  of  exchange  is  a 
condition  precedent  to  the  vesting  in  B.  of  the  right  of  pro- 
perty and  possession  under  the  bill  of  lading  {Sliepherd  v. 
Harrison  ;  Ogg  v.  Shuter). 

7.  But  no  such  presumption  arises  from  a  request  by  the 
foreign  merchant  to  the  protection  of  his  drafts  in  a  letter  sent 
direct  to  the  merchant  on  whose  ordei*s  the  goods  were  pur- 
chased, and  enclosing  the  bill  of  lading  indorsed  or  unindorsed 
{Coxe  V.  Harden;  Kay  v.  Coteswm^th;  Exp,  Banner,  re 
Tappenbeck,  24  W.  R  476) ;  unless  the  latter  expressly  refers 
to  an  indorsed  bill  of  lading  sent  to  his  own  agent  {Brandt  v. 
Boultby). 

8.  The  foreign  shipper  may  also  create  a  special  property  in 
the  goods  by  taking  the  bill  of  lading  in  his  own  name,  and 
endorsing  it  to  a  purchaser  of  a  bill  of  exchange  for  the  price  ; 
and  this  appears  to  be  adopted  at  New  Orleans  as  the  mode 
by  which  the  merchant  there  protects  himself  in  making  pur- 
chases with  his  own  money  upon  orders  from^abroad  {JenJcyns  v. 
Brovm). 

9.  Where  buyer  and  seller  are  both  in  this  country,  the  pre- 
sumption of  an  intention  to  transfer  the  property  unconditionally, 
arising  from  the  seller  sending  the  bill  of  lading  direct  to  the 
buyer,  is  easily  rebutted  by  evidence  of  circumstances  showing 
that  the  intention  was  to  transfer  the  property  subject  only  to 
a  condition  precedent  (Moakes  v.  Nicolson),  And  the  bill  of 
lading  taken  in  the  consignees'  name  but  not  delivered  creates 
no  presumption  of  an  intention  to  transfer  the  property  un- 
conditionally (Sheindan  v.  New  Quay  Co,,  4  C.  B.  N.  S.  618). 

10.  If  the  bill  of  lading  is  taken  in  the  shipper's  name  for  a 
collateral  purpose  not  inconsistent  with  the  intention  to  pass 
the  property  at  once;  and  the  iutention  at  once  to  pass  the 
property  pursuant  to  the  contract  is  clearly  shown,  the  primd 
fojcie  intention  as  appearing  from  the  bill  of  lading  will  be 
overcome  {Joyce  v.  Swan), 

The  effect  of  a  contract  to  purchase  a  "  carsro  "  of  goods  of  a  I'""**"*  <>* 

a  **careo.** 

certain  description  to  be  shipped  on  board  a  certain  vessel,  was 
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^1*^2  ^        ^^^  ^"^^y  considered  in  the  case  of  Anderaon  v.  Morice,  whm 

"" * — -^   an  appeal  to  the  House  of  Lords,  through  an  equal  division  rf 

opinion  amongst  the  Law  Peers,  resulted  in  the  affiimance  oft 
decision  of  the  Court  of  Exchequer  Chamber  (reversing  the 
decision  of  the  Court  of  Common  Pleas),  to  the  effect  thai  thi 
plaintiff,  who  was  the  purchaser  under  the  contract,  had  do 
insurable  interest  in  the  cargo. 

ilf^r**  ""■  "^^^  ^^®  ^^  reported,  L.  R  10  C.  P.  58,  609  ;  and  1  App.  Ci 

713.  The  contract,  which  was  dated  2nd  February,  1871,  and 
signed  by  brokers,  was,  as  follows : — 

"  Bought  for  acct.  of  Messrs.  Anderson  &  Co.  (the  plaintiff's 
firm),  of  Messi*s.  6.  &  Co.,  the  cargo  of  new  crop  Rangocm  lioe 
per  Sunbeam,  710  register,  No.  6254  in  Veritas,  at  9«.  1J4 
per  cwt.  cost  and  freight,  expected  to  be  Mai'ch  shipment,  but 
contract  to  be  void  should  vessel  not  anive  at  Rangoon  before 
April,  1871.  Payment  by  seller's  draft  on  purchase  of  ni 
months'  sight,  with  documents  attached.  Brokerage  ^  per 
cent." 

On  the  3rd  of  Febniary  the  plaintiff  effected  insurance  witk 
the  defendant,  ''at  and  from  Rangoon  to  any  port  or  placed 
discharge  in  the  United  Kingdom  or  Continent,  by  the  Sunbeami 
warranted  to  sail  from  Rangoon  on  or  before  the  1st  of  April 
on  rice,  as  interest  may  appear :  amount  of  invoice  to  be  deemed 
the  value  :  average  payable  on  eveiy  500  bags." 

The  Sunbeam  arrived  at  Rangoon,  in  ballast,  on  the  3rd  of 
March,  and,  on  the  6th,  began  to  load  with  rice.  On  the  30th 
of  March,  there  being  8878  bags  of  rice  already  on  board,  and 
the  remainder  of  the  intended  cargo,  consisting  of  about  400 
bags  more,  having  been  taken  alongside  in  lighters,  she  filled 
and  sunk.  Subsequently  the  captain  signed  bills  of  lading  in 
respect  of  the  rice  which  had  been  actually  placed  on  board. 
Messrs.  B.  &  Co.  drew  bills  of  exchange  for  the  price  mentioned 
in  the  bills  of  lading  which  were  accepted  and  paid  by  the 
plaintiff  after  he  had  notice  of  the  sinking  of  the  vessel  and 
the  rice. 

An  action  having  been  brought  by  the  plaintiff  against  the 
underwriters,  upon  the  policy,  the  question  was  whether  tbe 
plaintiff  had  an  insurable  interest  in  the  rice  on  board. 

The  Court  of  Common  Pleas,  consisting  of  Coleridge,  CJ< 
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Brett  and   Denman,  JJ.,  gave  judgment  to  the  effect  that,         ^^RJ  V. 

although  by  the  terms  of  the  contract  the  plaintiff  purchased V-^ — ^ 

and  therefore  undertook  to  accept  "  the  cargo  per  Sunbeam,'^ 
and  was  entitled  to  reject  a  part  cargo  if  ofifered  him ;  yet  the 
purchaser  might  have  elected  to  treat  what  was  on  board  as  a 
cargo,  and  have  insisted  upon  its  actual  delivery :  and  that  such 
right  gave   the   purchaser  an   insurable  interest   in   the  rice 
actually  on  board.     "From  the  fact,"  they  say,  "of  the  ship 
being  designated  in  the  contract,  and  thereby  agreed  by  both 
buyers  and  sellers  to  be  the  recipient  of  the  rice  to  be  appro- 
priated to  the  contract,  we  are  of  opinion  that  there  was  such 
an  appropriation  of  the  rice  on  board  to  the  contract  as  to 
prevent  the  sellers   from   withdrawing  that   rice   without  the 
consent  of  the  buyer.     We  think  that  the  executory  contract 
as  to  any  rice  had  become,  as  to  the  rice  which  was  on  board,  a 
contract  attaching  to  that  specific  rice.     We  agree  that   that 
does  not  determine  the  question  whether  the  property  in  the 
rice   had   passed  to   the   purchaser.      Although    the   plaintiff 
could  not  have  b^en  forced,  if  the  ship  had  sailed  and  arrived 
with  only  so  much  of  a  full  cargo  on  board  as  was  shipped  and 
lost,  to  accept  so  much  as  was  on  board,  yet  we  are  of  opinion 
that  he  would  have  had  the  legal  option  of  requiring  actual 
delivery  of  it.     The  sellers  could  not  have  withdrawn  what  was 
on  board  without   breaking  their  contract  with  the  plaintiff. 
They   could   not,    if  the  ship  had  arrived,  have  defended  an 
action  for  non-delivery  on  demand,  by  saying  that  they  were 
not  bound  to  deliver  what  had  arrived  on  board  the  Sxmheam, 
because  their  agents  had  not  shipped  or  had  been  prevented 
from  shipping  an   entirely  full  cargo.     The  purchasers  might 
have  elected  to  treat  what  was  on  board  as  a  cargo,  and  have 
insisted  upon  its  actual  delivery." 

On  appeal  to  the  Exchequer  Chamber  (before  Bramwell,  B., 
Blackburn  and  Lush,  JJ.,  Pollock  and  Amphlett,  BB.,  and 
Quain,  J.),  the  judgment  of  the  Court  of  Common  Pleas  was 
reversed,  all  the  judges,  with  the  exception  of  the  last  named, 
concurring  in  the  reversal,  though  on  somewhat  different 
grounds.  , 

Mr.  Justice  Quain  considered  (chiefly  on  the  ground  that  the 
price  was  to  include  "cost  and  fi-eight,"  without  mention  of 
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^fi*o  ^*  "  insurance  ")  that  the  contract  was  to  be  construed  as  impljir^ 
^-^ — T -^  a  special  term  that  the  rice  was  to  be  at  the  risk  of  the  pur- 
chaser as  soon  as  placed  on  board.  He  does  not  however 
appear  to  have  thought  that  the  propeity  in  any  portion  of  the 
rice  had  passed,  nor  does  he  appear  to  have  agreed  with  tk 
theory  of  the  Court  below  as  to  a  specific  appropriation  of 
the  bags  on  board. 

Blackburn  and  Lush,   JJ.,  who  delivered  a  joint  deciaon, 
stated  that  all  the  judges  agreed  in  thinking  it  was  the  plaJB 
intention  of  the  parties  to  the  contract,  that  from  the  time  the* 
lading  was  complete,  at  least,  the  rice  was  to  be  at  the  risk  of 
Anderson,  and  that  it  was  not  material  to  consider  whether  he 
would   have   had   the    full    property  before  the   drafts  we» 
accepted.     "  But,"  they  continued,  "  there  remains  the  disputed 
question  whether  each  separate  bag  was  at  the  risk  of  Andenoi 
from  the  time  it  was  put  on  board  the  Sunbeam,  or  whether 
it  remained  at  the  risk  of  the  seller  until  the  whole  intended 
loading  was  complete,  and  the  shipping  documents  were  readf, 
or  at  least  everything  was  done  to  enable  them  to  make  ont 
the  shipping  documents  ?     This,  we  think,  depends  entirely  on 
the  intention  of  the  parties  to  the  contract,  as  appearing  from 
it."     Then   after  observing  that  it   was  quite  competent  for 
parties  to  make  special  terms  as  to  the  passing  of  the  risk, 
whether  a  condition  precedent  for  payment  being  made,  or  for 
the  passing  of  the  property,  had  been  fulfilled  or  not,  they  cite 
the  passage  above  quoted  (p.  229,  supra)  from  Blackburn  as  to 
the  presumption  of  intention  with  regard  to  transference  of  the 
property:    and    they   continue: — "Now   the   completing  the 
lading  so  that   the   shipping  documents  could   be   made  dot 
seems  to  us  a  thing  to  be  done  by  the  vendor  for  the  purpose 
of  putting  the  goods  into  a  deliverable  state,  or,  to  substitute 
the  language  of  Sir  C.  Cresswell,^  an  act  to  be  done  by  tb 
seller  for  the  benefit  of  the  buyer,  to  place  the  goods  in  a  stfi^^ 
to  be  delivered,  and,  therefore,  "  until  he  has  done  it  the  p<^ 
perty  does  not  pass."     They  accordingly  held  the  prvmd  fa^ 
rule  of  construction  to  be  that  the  parties  intended  that  t>^ 
risk  should  become  that  of  the  buyer,  Anderson,  when, 

*  Eeferring  presumably  to  Gilmore  v.  Supple,  11  Moo.  P.  C.  p.  561- 
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not  until,  the  whole  lading  was  complete,  so  as  to  enable  the        ^t^n^' 

shippers  by  getting  the   shipping  documents,  to   call  on  the   "^ 1 — -^ 

buyer  to  accept  and  pay  for  tlie  cargo ;  and  they  held  that  there 
was  nothing  in  this  contract  to  rebut  the  presumption  that 
such  was  the  intention.  They  proceed  to  discuss  the  pro- 
position of  the  Court  below  that  the  putting  the  bags  of  rice 
on  board  the  Sunbeam  "  was  such  an  appropriation  of  the  rice 
on  boai'd  to  the  contract  as  to  prevent  the  sellers  from  with- 
drawing that  rice  without  the  consent  of  the  buyer,"  and  they 
show  that  the  proposition  involves  reasoning  in  a  circle.  If  it 
was  the  intention  that  a  bag  once  placed  on  board  should  not 
be  removed  without  the  consent  of  the  buyer,  it  was  the 
intention  that  the  placing  on  board  should  be  an  appropriation 
and  vice  versd.  They  then  discuss  the  application  of  Sparkea 
V.  Marshall  and  show  very  clearly  the  distinction  between  the 
cases.  They  point  out  that  the  judgment  in  that  case  pro- 
ceeded on  the  ground  that  the  letter  mentioning  the  particular 
vessel  by  which  the  shipment  was  being  made  (a  shipment 
which  was  in  due  course  completed  before  the  letter  was  acted 
on)  was  an  appropriation  by  the  seller,  assented  to  by  the 
buyer  (by  his  instructing  his  agent  to  effect  the  insurance) ;  and 
in  regard  to  the  short  shipment  and  misrepresentation  as  to 
the  port  of  destination,  they  observe, — "  It  may  be,  though  it 
is  not  quite  clear,  and  the  Court  did  not  determine  it,  that  these 
facts  gave  Sparkes  a  right  to  undo  the  appropriation  to  him 
and  to  divest  the  interest  already  vested  in  him,  but  he  never 
did  so.  The  decision  we  think  involves  the  position  that  the 
underwriters  had  no  right  to  call  upon  Sparkes  to  exercise,  for 
their  benefit  after  the  loss,  his  right,  if  he  had  it,  to  undo  and 
divest  an  interest  vested  in  him  before  the  loss.  But  this  is  a 
very  different  proposition  from  saying  that  the  assured  had  a 
right,  after  the  loss,  to  vest  in  himself  a  right  not  vested  in  him 
before  the  loss,  and  so  to  incur  a  liability  to  pay  at  the  under- 
writer's expense.     We  do  not  think  he  could  do  so." 

The  judgment  concuned  in  jointly  by  Bramwell,  Pollock, 
and  Amphlett,  BE.,  though  less  elaborate  in  argument  was 
practically  to  the  same  effect.  "By  the  contract,"  they  say, 
"between  the  plaintiff  and  the  sellers  of  the  rice,  the  plaintiff 
was  to   have  the  cargo  of  the  Sunbeam,   and  pay  for  it  by 
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acceptances  at  six  months  with  the  bills  of  lading  attached  It 
is  manifest,  therefore,  that  until  the  cargo  was  completed,  and 
the  bills  of  lading  could  be  given,  the  plaintiff,  by  the  men 
bare  words  of  the  contract,  was  not  liable  for  its  price,  and  hij 
no  property  in  any  part  of  it  that  might  be  on  board,  except 
contingently  on  the  cargo  being  completed.  The  cargo  new 
was  completed.  But  it  was  suggested  that  as  the  completki 
of  the  cargo  became  impossible  through  no  default  of  theseOen^ 
there  arose  by  implication  a  right  on  their  part,  not  expreani 
by  the  mere  bai*e  words  of  the  contract,  to  be  paid  by  the  buyer 
for  so  much  as  had  been  loaded.  For  this  contention  we  see 
no  gi'ound  in  reason  or  principle.  The  plaintiff  also  was  is  no 
default,  and  there  is  no  reason  why  the  loss  of  the  gooda  in 
which  he  certainly  had  no  property  but  for  the  loss,  should  M 
on  him." 

On  the  appeal  in  the  House  of  Lords,  Lords  Chelmsford  and 
Hatherley  gave  their  opinions  in  favour  of  affirming  the  dedsm 
of  the  Exchequer  Chamber.  Lords  O'Hagan  and  Selbome  ga^e 
opinions  to  the  contrary,  Lord  O'Hagan  on  the  ground  taken  hj 
the  Court  of  Common  Pleas,  and  Lord  Selbome  on  similir 
grounds  to  those  stated  in  the  opinion  of  Mr.  Justice  Qoain. 
The  result  was  that  the  opinions  of  the  Law  Peers  beii^ 
equally  divided,  the  judgment  of  the  Exchequer  Chamber 
stood  affirmed. 

It  may  be  mentioned  that  Lord  O'Hagan's  opinion  was 
influenced  by  the  circumstance  that  the  Sunbeam  had  been 
chartered  by  the  plaintiff,  and  thought  "that  the  partial 
delivery  to  the  plaintiff  in  a  vessel  which  the  contract  had 
made,  pro  hoc  vice,  the  sole  recipient  of  his  cargo,  may  be 
taken  to  have  passed  the  property  in  the  portion  so  delivered. 
In  support  of  this  view  he  cited  the  cases  of  Aldridge  t. 
Johnson,  7  E.  &  E.  885.  where  the  purchaser  having  bought  a 
quantity  out  of  a  heap  of  barley  was  to  send  sacks  for  it,  which 
the  vendor  was  to  fill  and  send  off ;  and  where — ^sacks  having 
been  sent  for  a  part,  and  those  filled  and  sent  off — it  was  held 
that  the  property  vested  in  the  part  which  had  been  put  in  the 
sacks  :  and  also  the  similar  case  of  Langton  v.  HigginSj  4H.A 
N.  402,  where  oil  of  peppermint,  part  of  a  crop  bought,  was  pot 
into  bottles  sent  by  the  purchaser.  The  analogy  however  cannot 
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be  stated  without  begging  the  qtiestion.  The  ship  was  sent  to 
receive  the  cargo  according  to  the  contract ;  and  the  question 
is  whether  the  act  of  putting  a  particular  bag  on  board  is  an 
act  in  fulfilment  of  the  contract  and  authorised  by  the  pur- 
chaser, or  a  mere  act  by  the  seller  in  preparation  for  fulfilling 
the  contract.  The  effect  of  the  decision  of  the  Exchequer 
Chamber  is  to  hold  the  act  to  be  one  of  the  latter  category. 
On  the  whole,  I  venture  to  think  the  weight  of  argument, 
as  well  as  of  numbers,  is  on  the  side  of  the  decision  which 
ultimately  stood  affirmed. 

Another  class  of  cases  which  deserve  separate  consideration  Shipbuilriing 
is  that  of  a  contract  for  building  a  ship.  n  rac  . 

It  is  usual  in  such  contracts  to  stipulate  for  the  payment  of 
the  price  by  instalments  payable  at  certain  stages  in  the  ad- 
vancement of  the  work,  and  also  that  the  building  is  to  be  done 
under  the  superintendence  of  the  purchaser's  agent ;  and  it 
was  laid  down  as  law  in  Woods  v.  RusaeU  (5  B.  &  Aid.  943,  946) 
that  where  such  stipulations  were  made,  the  payment  of  the 
instalments  had  the  effect  of  specifically  appropriating  to  the 
buyer  the  ship  in  progress  under  the  contract,  subject  to  the 
vendor's  lien  for  the  remaining  instalments.  The  subsequent 
cases  of  Clarke  v.  Spence  (4  A.  &  E.  448),  and  Wood  v.  Bdl  (5 
K  &  B.  772,  6  E.  &  B.  355),  were  decided  on  this  principle.  AH 
the  cases  proceed  on  the  principle  that  the  whole  question  is,  what 
was  the  intention  of  i)arties  ;  and  these  stipulations  were  held 
to  give  rise  to  a  presumption  that  the  property  was  intended  to 
pass.  It  is  however  much  the  more  convenient  course  that  the 
passing  of  the  property  should  be  expressly  stipulated  for,  and 
it  is  now  very  commonly  expressly  stipulated  in  such  contracts 
that  the  ship  during  the  progress  of  the  work,  and  the  materials 
(so  soon  as  they  are  identifiable)  whether  fitted  into  the  ship  or 
not,  shall  be  the  property  of  the  purchaser. 

In  the  absence  of  such  an  express  stipulation  as  last  mentioned, 
the  question  of  property  in  the  Ttiaferiala  was  somewhat  difficult. 
In  Woods  V.  Russell  (5  B.  &  Aid.  943)  it  was  decided  that  the 
property  in  a  rudder  and  cordage  which  had  been  bought  for 
the  ship,  had  passed  to  the  purchaser  as  part  of  the  ship.  In 
Wood  V.  Bell  (5  K  ii:  B.  772,  6  E.  &  B.  355)  the  question  was 
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consiiloroii  with  regard  to  a  variety  of  things  and  materials  be- 
or  destined  for  the  ship.  In  the  judgment  of  the 
Eicheqiier  Chamber  delivered  by  JervU,  U.J.,  as  reported  in 
the  Law  Journal  (which  appears  the  more  complete  report)  the 
criterion  ia  laid  down  as  follows : — The  conti'a*;t  ia  for  the  purchase 
of  a  ship,  not  for  the  purchase  of  everything  in  use  for  the  making 
of  a  ship.  I  agree  that  those  things  which  have  been  fitted  to 
and  formed  part  of  the  ship  would  pass  even  though  at  the  moment 
they  were  not  attached  to  the  vessel,  hut  1  do  not  think  that 
those  things  which  had  been  merely  bought  for  the  ship  and  in- 
tended for  it  would  pass  to  the  plaintiff.  Nothing  that  has  notgone 
through  the  ordeal  of  being  approved  as  part  of  the  ship  passes  in 
ray  opinion  under  the  contract."  Acconiing  to  this  decision, 
the  judgment  in  Waoda  v.  Russell  as  to  the  rudder  andcordage 
could  only  be  supported,  if  at  atl,  on  tho  ground  of  facts  which  ' 
ito  not  appear  in  the  report,  The  vessel  was  launched  within 
a  few  days,  and  it  is  not  improhabte  that  there  were  circum- 
stances showing  that  the  rudder  and  cordage  had  become  part 
of  the  ship.  But  the  mere  destination  is  not  sufficient  without 
a  special  term  in  the  contract  that  the  property  in  materials  ia 
to  ho  in  the  purchaser.  The  judgment  on  this  point  in  Wood 
v.  Bell,  is  in  accordance  with  Ex  parte  Aetburi/.  Tripp  v. 
Armitage,  and  the  other  cases  as  to  chattels  forming  part  of  the 
soil  referred  to  at  p.  8,  supiu.  In  regard  to  materials  intended 
for  the  ship,  the  question,  assuming  the  property  in  the  ship  to 
have  passed,  is  precisely  the  same  as  it  would  be  in  regard 
to  chattels  in  connection  with  a  contract  for  building  or  ex- 
ecuting works  upon  land,  such  as  a  contract  for  constructing  a 
railway,  &c. 

SECTION  III,— OTHER  QUESTIONS  OF  CONSTRUCTION  AND  EFFECT 
GOINQ  TO  THE  ESSENCE  OF  THE  CO.N'TItACT. 

Among  the  various  other  questions  which  may  arise  touching 
the  construction  and  effect  of  contracts  of  sale,  I  here  confine 
myself  to  those  which  go  to  the  essence  of  the  contract ;  that  is 
to  say,  those  which  relate  to  the  primary  objects  of  the  contract 
as  a  contract  of  sale. 

To  explain  the  bearing  of  several  of  the  cases  to  bo  here 
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commented  on,  I  must  anticipate  certain  points  as  to  the  obli-        p^m  V. 

Q   3> 

gations  arising  out  of  the  contract  of  sale,  and  breaches  of  the    ^ » ' 

contract 

In  every  contract,  where  the  consideration  for  the  promise 
made  by  the  one  party  (A.)  is  a  promise  by  the  other  (B.)  it  is 
a  condition  precedent  to  the  right  of  A.  to  exact  performance, 
that  B.  has  perfoimed,  if  the  time  for  performance  is  past, — is 
ready  and  willing  to  perform,  if  the  times  for  performance  are 
concurrent, — or  is  willing  to  perform  and  not  incapacitated 
from  performing,  if  the  time  for  performance  is  future, — the 
promise  on  his  part.  It  becomes  therefore  important,  in  many 
cases,  to  consider  whether,  upon  a  true  constiniction  of  the 
contract,  the  promise  by  B.  goes  to  the  whole  consideration  for 
the  promise  by  A. ;  or  to  speak  more  accurately,  whether  A.  in 
making  the  promise  he  did,  is  to  be  presumed,  as  to  every  part 
of  what  he  undertakes,  to  have  relied  upon  the  performance  by 
B.  of  his  whole  promise.  For  instance,  in  the  case  of  a  simple 
sale  for  cash  of  goods  to  be  immediately  delivered,  the  delivery 
of  the  entire  parcel  on  the  one  side,  and  the  payment  of  the 
whole  price  on  the  other,  are  concun^ent  conditions.  Either 
would  be  presumed  to  rely  upon  the  delivery  of  the  whole,  or 
the  payment  of  the  whole  price  (as  the  case  may  be),  as  the 
consideration  for  the  whole  and  for  every  part  of  the  under- 
taking to  be  performed  on  his  part ;  and  neither  can  exact 
performance  from  the  other  without  offering  to  deliver  the 
whole  of  the  goods  or  to  pay  the  price  (as  the  case  may  be),  on 
his  own  part.  For  a  more  complete  exposition  of  the  subject 
of  concurrent  conditions  and  the  authorities  bearing  on  it,  I 
refer  to  Sir  E.  V.  Williams'  notes  to  Pordage  v.  Cole^  1  Wms. 
Saund.  319  n.,  and  the  notes  to  Cutter  v.  Powell,  2  Sm.  L.  C.  1. 
As  instances  of  concurrent  conditions  in  contracts  relating  to 
the  sale  of  goods  I  refer  to  Atkinson  v.  Smith,  14  M.  &  W.  695  ; 
Withers  v.  Reynolds,  2  B.  &  Ad.  882  ;  Bankart  v.  Bowers, 
L.  R  1  C.  P.  484. 

If  one  of  the  parties  absolutely  refuses  to  perform  his  promise 
(being  a  promise  going  to  the  whole  consideration),  or,  which 
is  the  same  thing,  by  his  conduct  incapacitates  himself  from 
performing  it,  he  gives  the  other  a  right  of  action  without  any 
further  obligation   to  perform  his  own  part  of  the  contract. 

T  2 
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For  instances  may  be  mentioned  the  cases  of  Bowdell  f. 
Parsons  (10  East,  359),  where  a  person  having  agreed  io 
deliver  specific  goods  to  the  plaintiflF,  delivers  them  to  another; 
and  Short  v.  Stone  (8  Q.  B.  358),  where  a  person  having  agreed 
to  marry  the  plaintiff  has  maiTied  another. 

And  if  a  promisor,  in  the  like  case,  although  the  time  for 
performance  of  his  promise  has  not  arrived,  unequivocally  inti- 
mates his  intention  not  to  perform  his  promise,  the  promisee 
has  two  courses  open  to  him.  He  may  if  he  pleases  treat  the 
notice  of  intention  as  inoperative  and  await  the  time  when  the 
contract  is  to  be  executed,  and  then  hold  the  other  party 
responsible  for  all  the  consequences  of  non-performance ;  but 
in  that  case  he  keeps  the  contract  alive  for  the  benefit  of  the 
other  party  as  well  as  his  own,  he  remains  subject  to  all  his 
own  obligations  and  liabilities  under  it,  and  enables  the  otbtf 
party  not  only  to  complete  the  contract  if  so  advised  (notwith- 
standing his  previous  repudiation  of  it),  but  also  to  take 
advantage  of  any  supervening  circumstances  which  would 
justify  him  in  declining  to  complete  it.  On  the  other  hand, 
the  promisee  may,  if  he  thinks  proper,  treat  the  repudiation  rf 
the  other  party  as  a  wrongful  putting  an  end  to  the  contract^ 
and  may  at  once  bring  his  action  as  on  a  breach  of  it,  and  in 
such  an  action  he  will  be  entitled  to  such  damages  as  would 
have  arisen  from  the  non -performance  of  the  contract  at  the 
appointed  time,  subject  however  to  any  abatement  in  respect  of 
any  circumstances  which  may  have  afforded  him  the  means  of 
mitigating  his  loss  (Frost  v.  Knight,  L.  R.  7  Ex.  Ill;  affirming 
the  principle  of  Hochster  v.  De  la  Tour,  2  E.  &  B.  678). 


Delivery, 
receipt,  and 
acceptance. 


It  has  been  already  indicated  (p.  22G,  ante),  and  will  be 
further  explained  in  the  sequel  (p.  329,  post),  that  the  property 
which  is  transferred  by  the  immediate  operation  of  the  coa- 
tract  is  not,  speaking  generally,  immediately  accompanied  by 
complete  possession.  Whether  the  transaction  is  a  bargau* 
and  sale  or  merely  an  executory  contract,  some  acts  generally 
remain  necessary  to  give  full  effect  to  the  intended  transfer  of 
property,  by  placing  the  goods  into  the  possession  of  the  buyer 
and  out  of  that  of  the  seller.  I  shall  have  occasion  in  the 
sequel  to  analyse  more  fully  the  word  possession.    In  the  me^ 
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time  I  speak  of  such  a  change  of  possession  as  the  law  requires 
for  a  complete  perfoi^nance  of  the  obligations  expressed  or 
implied,  in  the  contract.  The  acts  necessary  for  this  are  de- 
livery by  the  seller,  and  receipt  and  acceptance  by  the  buyer. 
The  obligation  to  deliver  on  the  one  hand  and  to  receive  and 
accept  on  the  other  are  always  concurrent  conditions. 

The  word  "delivery,"  though  expressing  the  act  of  the  seller,  Tender, 
implies  the  fact  that  the   buyer  receives   the   goods..   If  the 
buyer  does  not  receive  them,  the  act  of  the  vendor  in  doing 
what  is  deemed  by  law  sufficient  in  that  respect  for  perform- 
ance of  the  contract  on  his  part,  is  termed  a  tenckr. 

In  the  absence  of  express  agreement  it  is  not  implied  that  Seller's  obliga- 
the  vendor  is  to  send  or  carry  the  goods  to  the  vendee.     It  is  jeUvery^^where 
sufficient  that  he  have  the  goods  so  disposed  that  the  vendee  ^^^  exprcsaly 

mentioned  in 

shall  have  the  right  of  access  to  and  control  over  them  (Saltei^  the  coutnict. 
V.  Woollamsy  2  M.  &  G.  650;  Wood  v.  Manlcjj,  11  Ad.  &  E. 
34 ;  Wood  v.  Tassell,  6  Q.  B.  234).  But  to  make  this  a  good 
tender  of  the  goods,  they  must  be  placed  at  the  buyer's  dis- 
posal in  a  manner  so  as  to  be  open  to  his  inspection,  and  it  is 
Dot  enough,  even  as  a  tender  of  goods  sold  in  specie,  that  the 
vendor  offer  to  permit  the  buyer  to  take  away  closed  packages 
alleged  to  contain  them  {Isho^wood  v.  Whitmore,  11  M.  &  W. 
347).  And  to  make  a  good  tender  of  goods  sold  in  genere 
there  must  be  an  opportunity  given  of  examination  to  see 
whether  they  correspond  with  the  contract  {Startwp  v. 
McDonald,  6  M.  &  G.  593,  G24 ;  Toulmin  v.  Hedlerj,  2  C.  &  K. 
157).  In  the  ordinary  case  of  goods  in  a  ivarchouse,  assuming 
tliat  opportunity  of  inspection  has  been  duly  allowed  {Lorynier 
V.  Smith,  1  B.  &  C.  1),  the  handing  over  of  a  delivery  order 
giving  the  buyer  the  immediate  right  to  require  the  warehouse 
keeper  to  attorn  to  him  in  respect  of  the  goods  is  a  sufficient 
performance  by  the  vendor  of  his  part  of  the  contract.  And 
although  the  goods  are  not  described  in  the  delivery  order  in 
the  same  terms  as  in  the  contract  of  sale,  yet  if  the  goods 
intended  by  the  order,  according  to  the  usage  of  warehouse 
keepers  who  issue  such  documents,  are  in  fact  goods  answering 
tlie  description  of  the  goods  sold,  the  contract  is  performed  by 
handing  over  the  order  (Moore  v.  Campbell,  10  Ex.  323). 
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If  tlie  contract  is  expi-efis  tliitt  tlie  seller  is  to  deliver  the 
goods,  this  ia  construed  to  moan  that  he  i»  to  carry  or  send 
the  goods  ;  but  if  he  places  tiit^m  in  the  hajids  of  a  common 
carrier  to  carry  them  to  the  buyer,  this  is,  in  the  ordinary  case, 
a  dehvery  within  the  meaniug  of  the  contract,  the  carrier  being, 
in  such  a  case  considered  as  the  agent  of  the  buyer  and  not  of 
the  fieUer  (Ellia  v.  Hunt.  3  T.  R.  404.  4G9  ;  Dav;es  v.  Peck,  8 
T.  R.  330 ;  Wait  v.  Baker.  2  Kjc.  1,  7  ;  Dunlop  v.  LembeH,  6 
CI.  4  Fin.  600,  C20).  The  vendor  must,  however,  in  such  a 
case  take  the  ordinary  precautions  to  make  the  carrier  re- 
sponsible, e.g.,  by  declaring,  where  necessary,  the  value  of  the 
goods  {Clarke  v.  Hutchins,  1+  East,  475).  If  the  vendor,  how- 
ever, espreaJy  agrees  to  deliver  at  a  certain  jjlace,  he  will  be 
assumed  to  undertake  the  rii-ks  of  carriage  to  that  place,  and  a 
carrier  taking  the  goods  on  liie  way  to  that  place  would  be 
presumed  to  be  his  agent,  and  tiuitlit^  buyer's  {Dunlopv.Lamb&rt, 
{■•  CL  &  Fin.  fiOO). 

Time  """"■'^  If  a  certain  time  is  allowed  by  the  contract  for  delivery  or 

delirei?,  ic.  payment  this  must  be  computed  exclusively  of  the  day  of  the 
contract ;  so  that  whero  a  contract  was  made  on  the  5th  of 
October  for  sale  of  goods  "  to  be  paid  for  in  two  months "  a 
writ  i.ssued  on  the  5th  of  December  in  an  action  for  payment 
was  held  to  be  premature  (WSb  v.  Faimiuner,  3  M.  A  W. 
473). 

The  effect  of  a  tender  to  the  buyer,  of  bulky  merchandise 
under  a  contract  of  sale  at  a  iate  hour  on  the  last  day  was  very 
fully  considered  in  the  Exchequer  Chamber  on  appeal  from  tlie 
Common  Pleas  in  the  case  of  Star/u}>  v.  McDonald  (fi  M.  &  G. 
593).  The  facts  on  which  the  decision  was  based  were  found  in 
the  form  of  a  special  verdict,  tliat  the  plaintiff  at  Jialf-past 
eight  on  tlie  evening  of  Satuixlay  (the  last  day)  tendered  the 
goods,  which  consisted  of  a  quantity  of  oil,  to  the  defendant : 
that  there  was  time  for  the  defendant  before  twelve  o'clock  at 
night  to  examine  and  weigh  and  to  receive  into  his  premises 
the  whole  of  the  oil :  and  that  the  defendant  refused  to  receive 
it,  alleging  that  the  hour  was  late  and  unreasonable.  They 
further  found  that  the  hour  was  by  reason  of  its  lateness  an 
unreasonable  and  improper  time  of  that  d&y  for  the  tender  and 
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lelivery  of  the  oil.     From  the  judgments  delivered  it  appears        ^^'o^' 
.hat  the  majority  of  the  Court  construed  this  verdict  as  mean-  r- — 

bg  that  the  defendant's  place  of  business  was  open  and  that  he 
las  found  there  at  the  hour  in  question ;  that  a  tender  was  then 
and  there  made  of  the  oil ;  and  that  having  regard  to  the  ap- 
pliances and  assistance  available  there  at  that  hour,  it  was  prac- 
ticable for  the  defendant  to  examine  weigh  and  receive  all  the 
oil  before  twelve  o'clock  at  night.  They  held  that  under  these 
circumstances  the  tender  was  good  ;  and  that  the  reasonable- 
ness of  the  hour,  in  any  other  sense  than  its  being  early 
enough  to  make  the  delivery  practicable  as  above  men- 
tioned, was  not  material.  Lord  Abinger,  C.J.,  differed  from 
the  opinion  of  the  majority,  holding  in  effect  that  the  facts 
found  were  not  such  as  to  lead  with  sufficient  certainty 
to  the  inference  that  the  delivery  at  that  hour  was  really 
practicable. 

As  to  particular  periods  of  time  a  "  month  "  both  by  mer- 
cantile usage  {Reg,  v.  ChaivtoTiy  1  Q.  B.  247,  250 ;  Webb  v. 
Faimaner,  3  M.  &  W.  473)  and  by  statute  (13  Vict.  c.  21,  s.  4) 
means  "calendar  month."  And  a  specified  number  of  days 
mean,  as  a  rule,  consecutive  days  including  Sunday  {Brovjn  v. 
Johnmi,  10  M.  &  W.  331). 

Where  the  contract  is  to  deliver,  but  nothing  is  said  about 
time,  a  reasonable  time  is  implied  {Ellis  v.  ThomsoUy  3  M.  «& 
W.  445). 

Where  the  contract  was  to  deliver  the  goods  "  forthwith  "  and 

Payment  to  be  in  fourteen  days,  it  was  held  that  the  delivery 

^as  to  be  a  condition  precedent  to  the  right  to  demand  payment 

(^amura  v.    Wood,  IG  Q.  B.  638).     "Forthwith"  is  however 

*  '''ord  to  be  construed  according  to  circumstances,  and  miay 

^^«0  a  reasonable  time   {Roberta  v.  Brett,  11  H.  L.  C.  33). 

^^''^ilarly  the  expression  "  as  soon  as  possible "  has  been  con- 

■^^^  with  reference  to  the  ability  of  the  seller  as  presumable 

^^^r  the  circumstances  {Atiivood  v.  E'titery,  1  C.  B.  N.  S.  110, 

^    compare  Hydraulic,  (fee,  Co.  v.  M'Haffie,  4  Q.  B.  D.  670). 

^fee  former  case  the  delay  was  owing  merely  to  other  orders 

l^and,  which  might  be  reasonably  presumed  as  in  contempla- 

^   of  both  parties.     In  the  latter  it  was  owing  to  the  seller 

^*^g  without  an  essential  workman   competent  for   the  job. 
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Part  V. 
§8. 


Buyer's  obliga- 
tions to  receive 
and  accept. 


Obligation  of 
buyer  to  pay 
price. 


which  the  buyer  did  not  and  could  not  be  reasonably  suppoBoI 
to  know  or  contemplate. 

The  obligations  of  the  buyer  to  receive  and  accept  m, 
assuming  all  conditions  precedent  to  have  been  performed  « 
the  part  of  the  seller,  correlative  with  the  obligations  of  tk 
seller  to  deliver.  If  the  contract  is  silent  about  delivery  it  ii 
incumbent  on  the  buyer  to  send  for  and  take  away  the  goock 
This  he  must  do  within  a  reasonable  time  after  request  by  tin 
seller ;  or  in  the  absence  of  such  request,  at  any  time,  delay  a 
his  part  being  in  that  case  no  excuse  to  the  seller  if  the  goodi  : 
are  not  forthcoming  (Greaves  v.  Ashlin,  3  Camp.  426  ;  Jmat 
Gibbons,  8  Ex.  920).  If  the  seller  is  by  the  contract  exprea^f 
bound  to  deliver  the  buyer  is  bound  to  receive  and  accept  upot 
tender  or  delivery  being  made  according  to  the  seller's  oUigif 
tions  as  above  explained. 

Where  nothing  is  said  in  the  contract  as  to  the  time  aod 
manner  of  payment,  the  obligation  implied  on  the  part  of  the 
buyer  is  to  pay  the  price  in  cash  immediately,  if  the  sale  is » 
bargain  and  sale  of  specific  goods;  the  seller  being  ready  and 
willing  to  deliver  them,  or  (if  the  goods  have  perished  since  the 
sale)  without  such  fault  as  he  would  be  accountable  for  as  in- 
voluntary bailee.     If  the  sale  is  executory  and  nothing  aiid 
about  delivery,  it  is  implied  that  payment  is  to  be  made  as 
soon  as  the   goods   are  appropriated  and  ready  for  delivery ; 
and  if  payment  is  to  be  made  on  delivery  then  it  is  due  as  soon 
as  the  goods  are  delivered  or  tendered. 

Where  payment  is  to  be  made  by  bill  or  other  negociable 
security,  the  giving  of  the  bill  immediately  operates  as  a  pajT' 
ment,  but  that  operation  is  (except  under  very  special  drcuia^ 
stances  or  terms  of  contract)  defeasible  in  the  event  of  tb^ 
bill  or  other  security  being  dishonoured  at  maturity. 


No  performance 
by  sending 
larger  or  smaller 
quantity,  kc. 


A  vendor  does  not  comply  with  his  contract  to  sell  and 
deliver  goods  by  a  tender  or  delivery  of  a  larger  or  smaD^^ 
quantity  than  that  contracted  for  {Hart  v.  Mills,  15  M.  &  ^^ 
85  ;  Cunliffe  v.  HannsoUy  6  Ex.  903  ;  Waddiiigton  v.  Olvm'» 
2  B.  &  P.  N.  R.  61) :  nor  by  sending  the  goods  mixed  up  witi* 
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goods  of  a  different  description  {Nicolson  v.  Bradjield  Union,       P^?'  v. 
L.  R.  1  Q.  B.  620)  ;  nor  even  by  sending  goods  which,  although    '^ r — -^ 


distinguishable,  are  packed  up  with  other  goods  which  the 
buyer  is  under  no  obligation  to  receive  {Morgan  v.  Oath,  3  H.  & 
C.  748,  and  in  the  Ex.  Ch.  28  L.  J.  Q.  B.  319). 

Where  there  is  a  written  contract  comprising  several  parcels  Several  pur- 
of  goods,  the  presumption  of  intention  is  that  each  part  of  the  ^^  one  time, 
order  is  dependent  on  the  other,  so  that  the  contract  is  con-  ^o^®*'^*^[  or  not 
strued  as  one  and  indivisible  {Elliot  v.  TJiomaa,  3  M.  &  W. 
170).     And  so  when  several   orders  are   given  verbally  to   a 
tradesman  at  one  time  the  presumption  is  that  there  is  only 
one  contract  {Baldey  v.  Parker,  3  D.  &  R.  220;  Champion 
V.  8hm%  1  Camp.  53).     But  at  an  auction,  each  bid  on  which 
the  hammer  falls,  is  a  separate  contract  {James  v.  Short,  1 
Stark.  426). 

Where  there  is  a  contract  for  sale  of  goods  in  terms  providing  Contmcu  for  the 
for  their  delivery  by  successive  deliveries  and  the  parcels  to  be  **^®  ®^  ?*^^  ^^ 

J      J  r  successive 

paid  for  separately,  there  has  been  much  controversy  on  the  tleiivories. 
question  whether  the  fulfilment  on  the  one  side,  so  far  as  relates 
to  one  or  more  of  such  deliveries,  goes  to  the  whole  considera- 
tion on  the  other  side,  so  that  the  failure  of  the  seller  or  buyer 
to  fulfil  his  part  in  respect  of  one  or  more  of  such  deliveries 
absolves  the  other  party  from  the  duty  of  tendering,  or  accept- 
ing and  paying  for,  the  goods  to  be  comprised  in  subsequent 
deliveries.  The  authorities  are  conflicting  and  require  a  minute 
review. 

Before  analysing  the  authorities  on  this  question  I  may  clear 
the  ground  by  observing,  that  if  one  of  the  parties  fail  in  per- 
formance under  such  circumstances  as  raise  the  presumption 
that  he  is  unwilling  or  unable  substantially  to  perform  his 
contract,  there  can  be  no  doubt  that  the  other  is  justified  in 
declining  further  performance.  So  if  the  buyer  fails  to  pay  for 
one  instalment  under  such  circumstances  as  justify  the  seller  in 
believing  that  he  will  be  unable  to  pay  for  instalments  to  be 
delivered  in  future,  the  latter  is  justified  in  declining  further 
performance  {Bloomer  v.  Berstein,  L.  R  9  C.  P.  588 ;  Mmyan 
V.  Bairn,,  L.  R.  10  C.  P.  15  ;  Ex  parte  Chalmers,  in  re  Edwards, 
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Iloare  v.  Rennie, 


Jonassohn  v. 
Young. 


Bradford  v. 
WiUuuM. 


L.  R.  8  Ch.  289).     This  is  however  not  the  raiio  decidendi  ef 
the  cases  now  to  be  analysed. 

In  Hoare  v.  Rennie  (5  H.  &  N.  19),  the  defendantB  hd 
agreed  to  buy  from  the  plaintiffs  667  tons  of  iron  to  be  sbippei 
from  Sweden  in  the  months  of  June,  July,  August,  aal 
September,  and  in  about  equal  portions  each  montL  In  Jon 
(as  it  is  stated  in  the  plea  which  was  demurred  to)  the  plaintift 
shipped  twenty-two  tons  only,  and  the  defendants  having  anep* 
tained  that  no  more  had  been  shipped  in  that  month,  gavenotw 
that  they  would  not  accept  the  twenty-two  tons  or  any  fu/rAtf 
shipments.  It  was  held,  on  demurrer  to  the  defendants'  plo^ 
that  the  breach  at  the  outset  on  the  part  of  the  plaintifi  ii 
failing  to  make  the  proper  shipment*  in  June,  was  well  pleaded 
in  bar  to  their  recovering  in  the  action. 

In  Jonassohn  v.  Young,  4  B.  &  S.  296,  there  was  an  agra* 
ment  by  plaintiff's  to  sell  to  defendants  as  many  coals  of  i 
certain   description   as   one  steam   vessel  to   be   sent  by  the 
defendants  could   fetch   in   nine  months  from  Sunderland  to 
London.     A  plea  to  the  effect  that  the  plaintiffs  broke  the 
contract  by  delivering  on  the  first  voyage  a  cargo  of  infenor 
coal,  was  successfully  demurred  to.     The  ground  of  judgment 
was  that  the  plea  only  showed  a  breach  as  to  part  of  the  con- 
sideration.    Crompton,   J.,   observed^  that    Hoare  v.  Rennvc^ 
belonged  to  a  class  of  cases  in    which  the  breach  allied  in> 
the  plea  is  an  entire  frustration  of  the  contract.    I  have  already 
shown  that  this   was   not   the  ratio  decidendi  of  Hoare  v- 
Rennie  ;  although  the  facts  in  that  case  might  have  justified 
a  decision  on  the  ground  here  suggested. 

I  must  here  in  the  order  of  time  mention  a  case  of  Bradford^ 
v.  WilliamSj  reported  L.  R.  7  Ex.  259,  which  though  not  pre- 
cisely in  point  on  the  question  now  under  discussion,  has  bee^ 
subsequently  referred  to  {per  Baggallay,  L.J.,  in  Honck  ^" 
Muller,  7  Q.  B.  D.  102)  as  a  case  in  which  the  principle  (^^ 
Hoare  v.  Rennie  was  adopted.  Bradford  v.  Williams  was  th^ 
case  of  a  charter-party  under  which  a  coasting  vessel  belongs - 
ing  to  defendants  was  to  perform  repeated  voyages  betwee^^ 
certain  places.  After  some  voyages  had  been  made  under  th.^ 
contract,  the  plaintiffs  in  effect  declined  to  go  on  for  a  perioncJ 
of  a  month,  and  the  Court  (on  demurrer)  decided  that  th 
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refusal  went  to  the  root  of  the  contract  and  entitled  the  de-        ^^**  V. 
fendants  to  decline  further  performance.  "^^ » ' 


In  Simpson  v.  Crippin  (L.  R.  8  Q.  B.  14),  the  contract  was  ^^?^*  ""• 
that  defendant  should  supply  plaintiflF  with  from  GOOO  to  8000 
tons  of  coal  to  be  delivered  into   the  plaintiflf's  waggons  at 
defendant's  colliery  in  equal   monthly   deliveries   during  the 
period  of  twelve  months.     During  the  first  month  the  plaintiff" 
sent  waggons  to  receive  only  158  tons,  and  the  defendants  on 
account   of  this   failure   to   take  a  fair  proportion  under  the 
contract,  gave  notice  that  the  contract  was  cancelled.     It  was 
held  by  a  majority  of  the  Court  of  Queen's  Bench  (Blackburn 
and  Lush,  JJ.)  that  they  were  not  entitled  to  cancel  the  con- 
tract ;  Mellor,  J.,  dissenting  on  the  ground  merely  that  the 
Court  was  bound  by  the  decision  of  the  Court  of  Exchequer  in 
the  case  of  Hoare  v.  Rennie  (5  H.  &  N.  19),  which  he  thought 
undistinguishable.     In  his  judgment  in  Sivipaoii  v.  Crippin, 
Blackburn,  J.  (L.  R.  8  Q.  B.  17),  says  : — "  No  sufficient  reason 
has  been  urged  why  damages  would  not  be  a  compensation  for 
the  breach  by  the  plaintiffs,  and  why  the  defendants  should  be 
at  liberty  to  annul  the  contract ;  but  it  is  said  that  Hoare  v. 
Rennie  is  in  point,  and  that  we  ought  not  to  go  counter  to  the 
decision  of  a  Court  of  co-ordinate  jurisdiction.     It  is  however 
difficult  to  understand  upon  what  principle  Hoare  v.  Rennie 
was  decided.     If  the  principle  on  which  that  case  was  decided 
is  that  wherever  a  plaintiff  has  broken  his  contract  first  he 
cannot  sue  for  any  subsequent  breach  committed  by  the  defen- 
dant, the  decision  would  be  opposed  to  the  authority  of  many 
other  cases.     I  prefer  to  follow  (the  doctrine  contained  in  the 
notes  to)  Poi'dage  v.   Cole,  1  Wm.  Saund.  319Z."      Lush,  J., 
also  observed  that  he  could  not  undei-stand  the  judgments  in  • 

Hoare  v.  Rennie.  "The  Court,"  he  said,  "must  have  inter- 
preted the  contract  in  that  case  as  if  time  were  of  its  essence  ; 
there  are  no  words  here  which  import  such  a  condition.  If  the 
parties  intended  that  a  breach  of  this  kind  should  put  an  end 
to  the  contract,  they  ought  to  have  provided  for  it  by  express 
stipulation." 

In  Freeth  v.  Bui^\  L  R.  (9  C.  P.  208),  there  was  a  contract  Pruth  v.  Burr. 
for  the  sale  of  250  tons  pig  iron,  half  to  be  delivered  in  two, 
remainder  in  four  weeks ;    payment,   net   cash  fourteen   days 
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Brandt  t. 
Lawrence, 


Rt  titer  V.  <S«/a. 


after  delivery  of  each  parcel.  Notwithstanding  repeated 
demands  by  the  buyer  (plaintiflp)  for  delivery,  the  veod* 
(defendant)  had  only  delivered  125  tons  at  the  end  of  oi': 
months.  This  the  plaintiff  refused  to  pay  for,  claiming  to  at 
off  the  payment  for  loss  on  non-delivery  of  the  remainiiy^ 
quantity ;  but  he  still  urged  delivery  of  the  remainder  whkk 
the  defendant  refused  to  make,  contending  that  the  plaintiff  bal 
exonerated  him.  The  Court  (Lord  Coleridge,  C.J.,  Keating  ml 
Denman,  JJ.),  decided  in  the  plaintiff's  favour  on  the  gromil 
that  his  refusal  to  pay  was  not  an  intimation  of  an  intentiai 
altogether  to  refuse  to  perform  his  contract.  Lord  Coleiidgi 
(as  Crompton,  J.,  did  in  Jonasaohn  v.  Young),  tried  to  explani 
Hoare  v.  Rennie  on  the  theory  that  the  non-deliveiy  them 
was  considered  to  be  evidence  of  an  intention  wholly  to  abandon 
the  contract.  In  other  words  he  dissented  from  the  true  ftrito 
decidendi  of  Hoare  v.  Rennie, 

In  Brandt  v.  Lawrence  (1  Q.  B.  D.  344),  there  were  two  con- 
tracts, each  for  the  purchase  by  defendant  of  4500  qrs.  (mow 
or  less)  of  oats  "  shipment  by  steamer  or  stearners  iraiag 
February."  The  plaintiff  shipped,  in  February,  on  board  ooe 
steamer  4501  qrs.  to  answer  the  first  contract,  and  1139  qn.  to 
answer  in  part  the  second  contract.  He  also  shipped,  but  too 
late,  on  board  another  steamer,  a  sufficient  quantity  to  answer 
the  remainder  of  the  second  contract.  As  a  supplement  to  the 
facts  as  stated  in  the  report  it  should  be  added  (see  fif 
Cotton,  L.J.,  in  Renter  v.  Sala,  4  C.  P.  D.  250)  that  it  was  t 
term  of  the  contract  that  payment  was  to  be  made  in  cadi  oa 
receipt  of  and  in  exchange  for  shipping  documents.  It  wai 
held  by  the  Court  of  Appeal  (Mellish,  James,  and  Baggallaj, 
L.J  J.)  that  the  defendant  was  bound  to  accept  the  1139  qrs.  ia 
part  fulfilment  of  the  second  contract. 

Renter  v.  Sala,  4  C.  P.  D.  239,  was  a  decision  of  the  Court  of 
Appeal,  in  an  action  for  damages  for  non-acceptance  of  twenty- 
five  tons  of  pepper  under  a  contract  for  sale  of  pepper  by  plains 
tiffs  to  defendants  upon  the  following  terms: — "Twenty-fite 
tons  (more  or  less)  Penang  black  pepper,  October  ^r  November 
shipment  from  Penang  to  London,  per  Sailing  vessel  or  vessels, at 
.  ...  to  be  landed  and  worked  as  usual  at  sellers'  expense. 
The  name  of  the  vessel  or  vessels,  marks  and  full  particulars  to  be 
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declared  by  the  buyer  in  writing  within  sixty  days  from  date  of        ^^^  ^- 

bill  of  lading. .  .  .  Prompt  three  months,  for  final  day  of  landing.     " r -^ 

Deposit  £20  per  cent.,  and  difference  on  presentation  of  weight 
notes.  No  discount"  Within  the  stipulated  time  the  plaintiffs 
declared  three  parcels  of  pepper,  which  had  been  all  shipped 
by  one  vessel  under  three  separate  bills  of  lading ;  two  of  these 
parcels,  consisting  together  of  about  twenty  tons,  under  bills  of 
lading  dated  29th  November,  and  the  remaining  parcel,  about 
five  tons,  under  bill  of  lading  dated  11th  December.  Through- 
out the  case,  as  reported,  it  is  assumed  as  admitted,  that  the 
twenty  tons  came  within  the  description  of  an  October  ^ 
November  shipment,  but  that  the  five  tons  did  not.  The  Court 
of  Appeal  by  a  majority  (Thesiger  and  Cotton,  L.JJ.,  diss. 
Brett,  L. J.)  decided  (affirming  the  judgment  of  Coleridge,  C.J.) 
that  the  defendants  were  not  bound  to  take  the  twenty-five 
tons  of  pepper,  or  any  part  thereof. 

The  judgment  of  Coleridge,  C.J.,  who  had  tried  the  case  without 
a  jury,  was  on  the  ground  that  the  plaintiffs  not  having  declared 
the  whole  of  the  pepper  according  to  the  contract  within  the 
stipulated  time,  had  not  fulfilled  their  part  of  the  contract. 

The  judgment  of  Lord  Justice  Thesiger  was  rested  on  the 
ground  that  the  plaintiff  had  tendered,  or  made  a  final  election, 
communicated  to  the  buyer,  to  appropriate  the  whole  of  the 
twenty-five  tons  as  the  goods  to  be  delivered  in  performance  of 
the  contract. 

Lord  Justice  Cotton's  judgment  rested,  in  effect,  on  the  same 
ground  as  that  of  C.J.  Coleridge.  In  regard  to  the  contention 
that  the  contract  was  divisible  by  reason  of  the  words  "  per 
vessel  or  vessels,"  he  pointed  out  that  Brandt  v.  Lawrence  was 
distinguishable,  because  in  that  case  the  seller  shipped  in  a 
vessel  a  portion  of  the  oats,  and  tendered  it  to  the  buyer  with 
a  view  to  the  supply  of  the  entire  quantity,  and  the  whole  of 
the  oats  in  that  vessel  were  oats  which  complied  with  the  con- 
ditions of  the  contract  as  to  quality  and  time  of  shipment,  and 
the  seller  had  therefore  under  the  contract  a  right  to  ask  for 
the  price  in  cash  for  this  pai*t  of  the  entire  quantity  in  exchange 
for  the  bill  of  lading.  He  further  pointed  out  that  the  plaintifib 
in  the  case  immediately  under  consideration  had  not  severed  the 
twenty-five  tons  of  pepper  in  the  only  way  contemplated  under 
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Fab*  y.        the  contract  by  shipping  it  in  different  vessels ;  but  shipped  k 
"• * "   one  vessel  twenty-five  tons  of  which  they  contended  the  ddoh 


dants  were  bound  to  take  the  whole. 

Lord  Justice  Brett's  judgment  proceeded  on  the  view  that  tin 
appropriation  of  the  twenty  tons  which  were  in  accordance  will 
the  contract  was  capable  of  being  severed  from  the  attemptel 
appropriation  of  the  five  tons  which  were  not :  and  therefcHre^m 
his  view,  the  question  was  whether,  if  the  plainti£b  had  tendenl 
the  twenty  tons  only,  not  being  able  to  tender  according  to  OQi> 
ti'act  any  five  tons  to  make  up  the  twenty-five  tons,  the  deCsih 
dants  could   have  refused   to  accept  the  twenty  tons.    After 
analysing  the  cases    of    Jonasaohn   v.    Yov/ng,    Simpson  t. 
CrippiUy  and  Brandt  v.  Lawrence,  he  deduced  from  tlien 
(4  C.  P.  D.  256)  the  following  general  principle  : — "Where  ia 
a  mercantile   contract   of  purchase  and  sale   of  goods  to  bl 
delivered  and  accepted  the  terms  of  the  contract  aUow  dia 
delivery  to  be  by  successive  deliveries,  the  failure  of  the  sdkr 
or  buyer  to  fulfil  his  part  in  any  one  or  more  of  those  deliveriflt 
does  not  absolve  the  other  pai-ty  from  the  duty  of  tendering  or 
accepting  in  the  case  of  other  subsequent  deliveries,  although  te 
contract  was  for  the  purchase  and  sale  of  a  specified  quantity  of 
goods,  and  although  the  failure  of  the  party  suing  as  to  one  or 
more  deliveries  was  incurable,  in  the  sense  that  he  never  coold 
fulfil  his  undertaking  to  accept   or  deliver  the  whole  <tf  tli« 
specified  quantity.     The  reasons  given  are  that  such  a  bretcb 
by  the  party  suing  is    a   breach  of  only  a   part  of  the  coii.- 
sideration    moving    from    him ;   that   such   a  breach   can  be 
compensated  in  damages  without  any  necessity  for  annullini|I 
the  whole  contract ;  that  the  true  construction  of  such  contnc^ 
is  that   it  is  not   a   condition  precedent   to  the  obligation  to 
tender  or  accept  a  part ;  that  the  other  party  should  have  been 
or  should  be  always  ready,  and  willing,  and  able  to  accept  or 
tender  the  whole." 

An   unrepoi-ted  decision  of  the  Queen's  Bench  Division  in 
EngUhart  v.  Boaanquet  (mentioned  in  the  report  of  HofnA  t. 
MuUer,  7  Q.  B.  D.  100)  followed  Hoare  v.  R&nnie, 
Honcky.Muller.       So  Standing  the  authorities,  the  case  of  Honck  v.  M^ 

came  before  the  Court  of  Appeal     It  was  there  decided  on  the 
1st  of  April,  1881,  and  is  reported,  7  Q.  B.  D.  92. 
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rhe  action  was  for  damages  for  refusing  to  deliver  one- third        ^^^\^' 

2000  tons  of  iron  in  December,  1879,  and  one-third  of  such • ^ 

m  in  January,  1880,  according  to  the  terms  of  the  following 
ntract : — 

"  MiDDLESBOROUGH,   ETC. 

"Sold  to  J.  HoNCK,  Esq.,  &c.,  London. 

« 200O  tons  No.  3  G.  M.  B.  Middlesbro'  pig  iron  at  428.  per 
QD,  lo.b.  maker's  whaif  here. 

*  Delivery  November,  1879,  or  equjilly  over  November, 
}eoember,  and  January  next  at  6d.  per  ton  extra. 

"  Payment,  net  cash  here  against  bills  of  lading. 

"Fees,  conservancy  dues  payable  by  shipper. 

"Under  this  contract  buyer  and  seller  alike  shall  be  free 
bom  any  liability,  should  they  be  unable  to  receive  or  deliver 
•wing  to  strikes  or  other  combinations,  or  to  accidents  or  such 
Eke  unavoidable  circumstances,  and  the  contract  shall  be  pro- 
longed for  a  period  corresponding  to  the  duration  of  the  inter- 
npdons  arising  from  any  of  the  above  causes. 

"  (Signed)    per  pro.    E.  C.  Muller, 

"  T.  C.  Davison." 

« 

The  following  is  the  material  correspondence : — 

"  MiDDLESBOROUGH,  November  I7th,  1879. 
"John  Honck,  Esq.,  London. 

"Dear  Sir, — I  beg  reference  to  contract  of  27th 
Oct  for  2000  tons  pig  iron,  according  to  which  you  have  the 
^'calty  to  take  the  whole  in  November,  or  one-third  in  each 
month,  November,  December,  and  January.  Will  you  be  good 
enough  to  inform  me  what  quantity  you  wish  to  take  this 
iDonth  over  and  above  the  minimum  quantity  of  G66  tons  due 
this  month,  and  kindly  send  me  your  delivery  instructions. 

"  I  am,  yours  truly, 
"(Signed)    per  pro.     E.  C.  Mt^LLER, 

"  T.  C.  Davison." 


"  5,  Union  Court  Chambers,  Old  Broad  Street, 
London,  E.C.,  Nov.  22nd,  1879. 

'E.  C.  MttLLER,  Esq. 

*'Deab  Sib, — I  am  sorry  I  was  out  on  the  several 
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^^/*8^'        occasions  of  your  calling  here  this  week,  for  it  would  htie 
given  me  pleasure  to  have  a  talk.     Mr.  Honck  asks  me  to 
he  will  be  obliged  if  you  will  defer  shipping  any  of  his  int] 
until   December,  so  allowing  him  to  take  delivery  of  all  U' 
December  and  January. 

"(Signed)        Caleb  BLOOMEa" 

"  MiDDLESBRO',  Dec.  1, 1879L 
"  Mr.  John  Honck. 

"  Dear  Sir,— I  beg  to  refer  you  to  my  (letter)  of  174 

ult.  to  which  I  have  received  no  reply.     I  have  since  thai 

written  several  times  also  to  your  broker,  Mr.  Caleb  Bloomer, 

pressing  for  orders  for  delivery  of  your  iron,  but  could  elidt  no  I 

satisfactory  reply.    You  ought  to  have  taken  delivery  of  a  lugB 

portion  of  your  iron  during  last  month,  and  as  you  have  fgdkd 

to  do  so,  I  have  been  put  in  a  very  awkward  position  witfc 

regard  to  your  whole  contract ;  in  fact,  I  cannot  keep  any 

contract  on  my  books  which  is  not  executed  properly.    I  uad 

therefore  give  you  notice  that  I  have  removed  from  my  booh 

and  cancelled  the  contract  for  2000  tons  No.  3,  which  yoa  IumI 

with  me.    I  do  this  in  order  to  protect  myself  from  any  farther 

loss  in  the  matter. 

"  I  remain,  yours  truly, 

"  (Signed)         E.  C.  Mt)LLER.' 


"  London,  2nd  Decbr.,  1879. 
"  E.  C.  MILLER,  Esq. 

"Dear  Sir, — Yours  to  hand  in  due  course.    My 

reason   for   not   replying    to    yours    of    the   17th   was  tbt 

Mr.  Bloomer,  my  broker,  did  so ;  and  as  the  end  of  the  month 

drew  on  prices  hardened ;  hence,  the  reason  I  did  not  give 

shipping  orders.     I  am  therefore  at  a  loss  to  see  your  reasoD 

for  saying  you  have  cancelled  my  contract  to  prevent  farther 

loss.     In  fact,  I  will  not  allow  such  a  thing  to  be  done. 

"  My  iron  is  under  oflfer,  and  I  expect  it  to  be  accepted ;  yoa 

must,  therefore,  accept  notice  that  I  hold  you  responsible  for 

any  loss  in  any  case.     You  will  have  shipping  orders  in  a  few 

days. 

"  Yours  truly, 

"  (Signed)        John  Honck." 
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Tbe  defendant  replied  to  this  by  saying  he  should  stand  by        I*\»t  ^- 
his  letter  of  the  1st  December,  and  he  continued  to  insist  upon   ' * ^ 


the  contract  being  cancelled. 

The  decision  of  the  majority,  Lords  Justices  Bramwell  and 
Baggallay,  against  the  dissent  of  Lord  Justice  Brett,  was  to  the 
effect  that  the  defendant  was  justified  in  his  refusal  (in  Decem- 
ber) to  deliver  any  iron  under  the  contract.  Owing  to  the 
diversity  of  views  expressed  it  is  necessary,  in  order  to  arrive 
if  possible  at  the  ratio  decidendi,  to  state  the  judgments  in 
some  detail. 

Lord  Justice  Bramwell  thought  the  meaning  of  the  contract  Judgment  of 

Lord  Justice 

to  be  that  the  plaintiff  had  the  option  to  have  the  2000  tons  in  BramwelL 
November,  or  in  equal  portions  in  November,  December  and 
January  ;  that  unless  he  elected  in  November  in  time  to  have  the 
whole  delivered  in  November  if  he  so  elected,  or  in  time  to  have 
one-third  delivered  in  November,  if  he  elected  to  have  the  iron 
in  three  deliveries,  he  had  no  cause  of  action  ;  and  that  he  did  not 
elect  He  then  went  on  to  consider  the  case  on  the  assumption 
(though  he  thought  otherwise)  that  the  plaintiff  elected  to  have 
the  iron  in  three  equal  quantities  in  November,  December  and 
January  :  and  on  this  aspect  of  the  case  the  grounds  of  his  judg- 
ment are  fairly  represented  by  the  following  extracts : — ^"The  case 
for  the  plaintiff  is,  that  by  the  contract,  or  what  was  done  under 
it,  he  was  to  take  and  was  entitled  to  have  666f  tons  in  each  of 
the  months  of  November,  December  and  January.  That  though 
he  (the  plaintiff)  broke  his  contract  in  not  taking  the  666 §  tons 
in  November,  and  though  the  defendant  at  once  gave  notice  he 
would  not  go  on  with  the  contract,  he  (the  plaintiff )  had  a  right 
to  insist  on  the  December  and  January  deliveries.  In  other 
words,  the  plaintiff  says,  that  having  agreed  to  take  2000  tons 
he  has  a  right  or  power  to  demand  and  take  1333^  and  no 
more.  I  cannot  think  so.  I  think  that  contention  is  contrary 
to  law  and  justice  alike.  I  think  that  where  no  part  of  a 
contract  has  been  performed,  and  one  party  refuses  to  perform 
the  entirety  to  be  performed  by  him,  the  other  party  has  a  right 
to  refuse  to  perform  any  part  to  be  performed  by  him.  .  .  . 
Suppose  a  contract  to  supply  bread  to  a  workhouse  for  a  year 
from  the  1st  of  January,  and  the  contractor  says  he  will  supply 

and  does  supply  none  in  January,  can  he  insist  on  supplying  in 

u 
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'^Y'a^'        the  other  eleven  months?  .  .  .  The  party  to  a  contract  so  broiiaii 

"^ » has  a  right  not  to  rescind  the  contract,  for  rescission  is  the  set 

both  parties,  but  a  right  to  declare  he  will  not  perform  a  part( 
of  his  contract,  viz.,  what  would  remain  to  be  performed  if  tke< 
party  had  performed  his  pai-t,  and  so  enabled  the  performaim^ 
the  whole.   If,  indeed,  the  contract  has  been  part  performed 
cannot  be  undone,  then  it  must  be  proceeded  with  withooi 
power  of  declaring  off.     If  in  this  case  the  plaintiff  had  taken  thrjj 
November  delivery,  but  had  refused  the  December,  the 
dant  would  have  been  bound  to  make  the  January  deliveiy..M 
It  is  asked  whether  every  trifling  breach  of  contract  is  attenM] 
with  this  consequence.     I  know  not ;  but  666f  tons  out  of 
are  not  a  trifle.     If  it  must  be  something  which  goes  to 
""  root "  of  the  contract,  as  was  said,  surely  one-third  of 
subject-matter  does.    The  case  of  Hoare  v.  Rennis  is  in  pQOfcj 
The  same  thing  was  decided  a  few  days  ago  in  EnglthaHft 
Boacmquet     It  was  there  held  that  on  a  sale  of  2000  km  i'\ 
sugar  to  come  in  two  ships,  when  the  flrst  ship  was  not  9ifi\ 
to  contract,  the  buyer  was  not  bound  to  take  the  other.    Bolift 
is  said  that  Hoare  v.  Rennie  has  been  overruled  hjSvmftBfH^ 
Crippivi.    That  is  not  so.     That  decision  was  quite  right  Oft 
case  was  distinguishable  from  Hoare  v.  Bennie,  for  the  oostaA 
had  been  part  performed  and  could  not  therefore  be  undoes 
...  It  has  never  yet  been  held  that  a  man  may  break  Ui 
contract,  render  the  performance  of  the  whole  impoesiUe^iii 
though  nothing  had  been  done  under  it,  insist  on  the  p^ 
formance  of  the  remainder." 
JadgiMnt  of  Lord  Justicc  Baggallay  agreed  with  Lord  Justice  Bramwel 

BaggaiUy!^        in  thinking  that  the  plaintiff  was  bound  under  the  oontnett* 

make  his  election  in  November,  and  that  not  having  done  sote^ 
had  no  cause  of  action.  He  proceeded  to  consider  the  esse  # 
the  assumption  of  the  correctness  of  the  construction  oontendrf 
for  by  the  plaintiff,  namely,  that  unless  he  made  an  electioati 
take  all  in  November,  the  contract  was  for  the  delivery  in  tlui* 
equal  portions  in  the  three  months.  Upon  tiiis  assomptiB^ 
also,  he  arrived  at  the  same  conclusion  as  Lord  Justice  BnamA 
"  Were  it  not,"  he  said,  "  for  the  authority  of  Simpeon  v.  (kit 
pin,  which  has  been  much  pressed  upon  us,  I  should  have  M 
no  doubt  as  to  the  propriety  of  holding  that  the  refusal  by  tkt 
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plaintiff  to  accept  the  first  portion  of  the  cargo  in  accordance        ^^"^  ^- 

with  the  provisions  of  the  contract  as  construed  by  himself,  was    '■^ • ^ 

a  sufficient  justification  for  the  defendant's  refusal  to  deliver  the 
remaining  portions.  It  is  to  my  mind  impossible  to  reconcile 
the  decision  in  Simpson  v.  CHppin  with  that  in  Hoare  v, 
Rennie,  except  in  the  manner  pointed  out  by  Lord  Justice 
Bramwelly  but  I  do  not  find  that  the  decision  in  Simpson  v. 
Onppvn  was  in  any  way  rested  upon  the  distinction  pointed 
out  by  the  Lord  Justice.  Indeed,  Mr.  Justice  Mellor  stated  in 
his  judgment  that  he  was  unable  to  distinguish  the  two  cases. 
If,  then,  the  decision  in  Simpson  v.  CHppin  is  to  be  considered 
as  conflicting  with  that  in  Hoare  v.  Rennie,  and  I  think  it  was  so 
considered  by  the  judges  who  decided  it,  I  am  bound  to  say,  that 
I  adopt  the  principles  enunciated  in  the  latter  case  as  being 
more  in  accordance  with  reason  and  justice  than  those  upon 
which  the  former  was  expressed  to  be  decided.'' 

The  effect  of  Lord  Justice  Brett's  judgment  will  appear  from  Judgment  of 
the  following  extracts  : — "  In  the  result,  this  case  seems  to  me  to  b^u.  "*  *^ 
be  a  contract  for  the  delivery  of  iron  at  three  different  periods  at  a 
price  per  ton.     The  action  is  for  non-delivery,  and  the  question 
is  whether  the  failure  of  the  plaintiff  to  take  the  first  delivery 
prevents  him  from  requiring  a  deliveiy  at  the  two  successive 
periods.  .  .  .  Now  such  a  contract  as  this  in  the  present  case, 
for  successive  deliveries  of  goods  at  a  sum  per  measure,  is  a 
somewhat  modem  kind  of  contract,  but  it  has  now  been  in 
existence  for  many  years.    It  has  been  frequently  considered, 
and  the  rule  with  regard  to  its  construction  seems  to  me  to  be 
this,  that  where  the  deliveries  are  to  be  so  made,  and  the  price 
of  each  to  be  so  determined,  then,  inasmuch  as  the  failure  to 
perform  one  of  the  deliveries  can  be  satisfied  by  damages,  the 
failure  in  respect  of  one  delivery  does  not  prevent  the  party 
from  having  the  other  deliveries.   That  is  the  doctrine  contained 
in  the  notes  to  Pordage  v.  Cole  (1  Wm.  Saund.  31 9i).      The 
courts  have  not  laid  down  that  doctrine  as  an  abstract  proposi- 
tion of   law,  but  they  have  gathered   it  from  the  course   of 
business  amongst  merchants,   that  where  merchants  have  so 
contracted  by  separating  the  price,  as  in  case  of  failure  of  one  of 
the  deliveries,  to  give  an  adequate  remedy  for  it,  it  is  not 
their  intention  that  such  non-delivery  should  put  an  end  to  the 
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contract.,  and  prevent  the  party  so  failing  from  having  a  right 
to  make  sabsequent  deliveries.  But  it  is  suggested  that  if 
there  is  a  faihire  in  the  first  delivery,  then  the  party  against 
whom  that  failure  is  committed  may  throw  up  the  contract. 
But  why!  Supposing  at  the  time  of  the  first  delivery  there  is 
no  difference  between  the  market  price  and  the  contract  price 
of  the  goods,  the  pei-son  against  whom  the  failure  is  made  suffers 
positively  no  loss.  But  at  the  time  of  the  second  delivery  the 
ilifference  between  the  market  price  and  the  contract  price  may 
be  enormous ;  yet  at  the  time  of  the  third  delivery  it  is  said,  if 
you  have  fulfilled  the  contract  as  to  the  first  delivery,  where  it 
did  not  signify  whether  you  did  or  not,  but  have  failed  in  the 
second  delivery,  where  it  was  of  the  utmost  consequence,  never- 
thelewt  you  can  insist  upon  the  third  delivery ;  but  if  you  liave 
failed  in  the  first  delivery  where  it  was  of  no  consequence  at  all. 
then  although  the  question  of  deliver)-  of  the  second  and  third 
in  of  the  utmost  consequence,  your  right  to  them  is  1o  be  of  no 
avail.  It  seems  to  me  that  such  a  conclusion  is  so  strained 
that,  with  the  greatest  posBible  respect,  I  should  say  as  matter 
of  business  it  is  absurd.  Then  is  one  bound  to  come  to  such  a 
conclusion  whon  one's  duty  is  to  apply  that  which  would  be  the 
conduct  of  alt  reasonable  merchants?  It  seams  lo  me  that  one 
is  not.  The  notes  to  Pordage  v.  Cole  seem  to  me  to  be  clear, 
and  to  make  no  distinction  whatever  as  between  the  first 
delivery  or  any  other.  The  case  of  Slmpuon  v.  C'rippin  dis- 
tinctly states  there  is  no  difference  with  regard  to  the  first 
delivery  or  any  other.  It  is  objected  to  that  case  that  the 
learned  judges  said  they  did  not  understand  the  case  of  Hoare 
V,  Rennie.  It  seems  to  me  not  that  they  meant  to  say  they  did 
not  understand  Hoare  v.  Jttnnie,  but  that  they  could  not 
understand  that  the  principle  of  law  was  rightly  applied  there. 
In  other  words,  they  meant  to  say  they  differed  from  Hoare  v. 
Sennie.  So  do  I,  for  the  reasons  I  have  given.  In  ray  opinion 
Hoare  v.  Rennie  was  wrongly  decided,  and  I  prefer  Simpson 
V.  Crippin;  I  prefer  what  Lord  Blackburn  said  in  that  last  case, 
viz.,  in  such  a  contract  as  this  the  doctrine  contained  in  the 
notes  to  Poi'dage  v.  Cole  ought  to  be  applied.  With  regard  to 
the  case  of  Eriglehart  v.  Bosanquet,  the  facts  there  seem  to 
have  been  exactly  like  those  in  Hoare  v.  Rennie,  and  therefore 
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he  judges  were  bound  to  follow  that  case.     But  in  the  Court        ^'l\^' 
iC  Appeal  we  are  not  bound  to  do  so,  and  I  prefer  the  doctrine  i 

laid  down  in  Siw^pson  v.  Crippin  by  the  judges,  who  to  my 
mind,  showed  that  in   their   opinion   Hoare  v.   Rennie  was 
wrongly  decided.     I  think  that  they  were  right  and  that  Hoare 
T.  Rennie  was  wrong." 

It  seems  hardly  possible  to  extract  from  these  judgments  a  Analysis. 
ratio  decidendi  which  can  be  said  to  have  the  authority  of  a 
decision  of  the  Court  of  Appeal.  In  Lord  Justice  Bramwell's 
jidgment  there  are  at  least  three  distinct  reasons  which  are 
more  or  less  mixed  up  as  the  grounds  upon  which  the  defendant 
vas  entitled  to  throw  up  the  contract.  First,  a  refusal  on  the 
'  pUintiff's  part  to  perform  the  contract  so  far  as  relates  to  an 
Kitire  month's  delivery.  Secondly,  failure  at  the  outset  in 
performance,  so  far  as  relates  to  the  first  monthly  quantity,  and 
\.  thereupon  an  immediate  repudiation  by  the  defendant  of  the 

I.  whole.  Thirdly,  failure  to  perform  a  pai*t  of  the  contract  of 
^  wch  large  comparative  amount  as  to  go  to  the  root  of  the 
L   whole. 

Ab  to  the  first  of  these  grounds  it  is  difficult  to  gather  how 
anything  like  a  refusal,  in  the  sense  of  an  antecedent  declara- 
tion  of  intention,  can  be  gathered  from  the  correspondence  in 
the  case.  The  idea  of  refusal  appears  founded  partly  on  the 
farm  which  the  plaintiff's  claim  takes  in  the  action ;  namely,  as 
»  daim  to  the  two-thirds  only.  But  that  is  only  an  ad  mission  that 
he  ig  precluded  by  his  own  failure  from  claiming  the  other  one- 
thiii  It  may  well  be  that  an  antecedent  refusal  to  perform  the 
WDtract  so  far  as  relates  to  a  substantial  part,  may  be  regarded, 
*t  the  election  of  the  other  party,  as  a  declaration  of  intention 
^  decline  further  performance  as  to  the  entirety  remaining  to 
°®  performed,  so  as  to  justify  the  other  in  throwing  up  the 
^tract  And  this  seems  to  be  the  ratio  decidendi  of  Brcul- 
JordY,  Williams.  But  it  is  difficult  to  see  anything  rn  the 
"Cta  of  the  case  in  point  raising  a  case  of  this  kind, 

As  to  the  third  of  the  above  grounds,  the  reasoning  of  Lord 
•^ce  Brett  appears  to  furnish  a  weighty  argument  to  the 
^trary.  The  argument  is  in  effect  this: — In  a  contract  of 
this  kind,  non  constat  that  the  comparative  importance  of  the 
put  of  the  contract  where  there  has  been  a  failure  is  to  be 
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Part  V.        measured  by  the  ratio  of  the  quantity  of  the  stipulated  inslat 

^ r ^   ment  to  the  whole  quantity  in  the  contract. 

The  second  of  the  above  grounds  is  apparently  the  tm 
ratio  decidendi  of  Hoare  v.  Rennie ;  but  Lord  Justice  Bun* ; 
Veil,  if  he  considered  this  ground  sufficient  for  the  dispool  rf 
the  case,  has  certainly  not  clearly  so  expressed  himself 

The  ratio  decidendi  of  Lord  Justice  Baggallay's  jadgmcDtii 
that  of  Hoare  v.  Rennie  pure  and  simple :  and  against  thii^at 
far  as  opinion  goes,  must  be  set  off  the  judgment  of  Lori  ; 
Justice  Brett,  as  well  as  of  the  no  less  weighty  opinion  of  tkft 
judges  who  decided  Simpson  v.  Crippin,  and  the  criticisiBtof 
Hoare  v.  Rennie  made  in  Jonaasohn  v.  Young  and  jPweAi; 
Burr. 
Unsatisfactory  I  shall  Only  add  one  remark  to  the  above  necessarily  kng 

a^t^oritL^on  analysis.  It  seems  to  me  clear  that  Hoare  v.  RennU  uA 
the  question  Simpson  V.  Crippin  are  irreconcilable  in  principle.  Tlia 
supra.  question  is  that  with  which  I  started  on  p.  281  supra:  9k 

question  as  to  the  presumption  of  intention  in  a  common  mA 
important  type  of  mercantile  contracts.  Of  this  questioii  tb^ 
authorities,  as  they  at  present  stand,  do  not,  as  it  appeaii  to 
me,  afford  a  complete  or  satisfactory  solution. 

De  oieaga  t.  I^   -^^  Olcaga  V.  West  Cumberland  Iron    and  Sud  Ckf- 

kindhZ^d  (*  Q-  ^-  ^-  ^"^^^^  *^®  plaintiflfe  who  were  merchants  at  Bilbm^ 
i;t€€l  Co.  undeitook  to  supply  the  defendant  at  Workington,  Cumber- 

land, with  about  30,000  tons  of  Sommorostro  ore  at  25i.  6i 
per  ton  cost,  freight,  and  insurance,  payment  to  be  made  If 
cash  on  delivery  of  each  shipment,  **  deliveries  to  be  made  t^ 
the  rate  of  from  800  to  1300  tons  per  month,  provided  we«rt 
able  to  procure  tonnage  at  or  under  the  rate  of  168.  6d.J^ 
ton.  No  responsibility  to  attach  to  us  should  we  be  prevait^ 
from  delivering  all  or  any  portion  of  the  ore,  through  aoj 
dangers  and  accidents  of  the  mines,  &c."  It  was  held  by  tk 
Queen's  Bench  (Cockburn,  C.J.,  Lush  and  Manisty,  JJ-)» 
that  there  was  a  material  distinction  between  the  delivei; 
clause  and  the  clause  by  which  the  seller  exempted  himseu 
from  responsibility.  The  effect  of  the  former  was  that  so  long 
as  freight  ranged  above  the  limit  the  seller  was  entitled  to 
withhold  delivery,  but  the  contract  for  the  quantity  undelivered 
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smained  in  force ;  and  the  seller  would  upon  freights  coming        ^^\  V. 
lown  be  entitled  and  bound  to  resume  the  monthly  delivenes,    ^ r ^ 


md  if  he  failed  to  do  so  the  buver  would  have  been  entitled  to 
tmj  in  against  him  and  sue  for  the  difference  between  the 
contract  price  and  the  then  market  price.     The  effect  of  the 
latter  clause  was  to  protect  the  seller  from  such  liability  and 
BOthing  more;  and  the  non-delivery  under  the  circumstances 
there  mentioned  is  not  a  suspension  of  performance,  but  a 
breach ;  although  one  for  which  the  buyer  is  not  to  hold  the 
leller  liable  in  damagea     The  result  was  that  the  seller  was 
entitled  to  deliver  the   quantities  which   he   withheld   while 
6eigfat8  were  above  the  limit,  but  not  those  which  he  was  pre- 
vented from  delivering  by  via  major. 

The  sale  of  goods  "  to  arrive  "  has  of  late  years  formed  an  Sale  of  goods 

impwtant  class  of  mercantile  contracts.  *  ^  *^"^®* 

Xoet  usually  a  contract  of  this  kind  relates  to  specific  goods, 

the  shipment  of  which  has  been  advised  by  mail  steamer  or 

telegraph. 
The  construction  and  effect  of  such  a  contract,  in  the  usual 

tenns,  have  been  established  by  numerous  cases.  A  sale  of 
joodg  "to  arrive  jper,  or  ex,  Argo,''  or  "  on  arrival  per  Argo,**  is 
construed  to  be  a  sale  of  the  goods  subject  to  a  double  con- 
dition precedent,  viz.,  that  the  ship  Argo  arHvea  in  port,  and 
tiiat  when  she  arrives  the  goods  are  on  board  {Lovat  v.  HaTnU- 
K  5  M.  &  W.  639 ;  Johnson  v.  McDonald,  9  M.  &  W.  600 ; 
fdle  V.  Thornton,  3  Camp.  274 ;  Boyd  v.  Siffkin,  2  Camp. 
26). 

When  the  sale  was  of  '*  all  the  oil  on  board  the  Thomas,  on 
rrivaly  to  be  delivered  by  the  sellers  with  all  convenient  speed, 
at  not  to  exceed  a  given  day ; "  it  was  held  that  the  arrival  of 
16  vessel  with  the  goods  in  time  for  delivery  on  that  day,  was 

condition  precedent,  and  by  noTi-arrival  (without  default  of 
16  vendors)  th^  agreement  became  void  (Alewyn  v.  Prior, 
ij.  &  M.  406). 

A  sale  of  goods  described  as  "  now  on  passage  from  Singapore, 
nd  expected  to  arrive  in  London  per,  &c.,"  has  been  construed 
I  an  absolute  engagement  that  the  goods  are  on  board,  or  in 
ther  words,  the  only  condition  of  the  contract  taking  effect  was 
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Part  V.        the  arrival  of  the  vessel  {Ooi^iasen  v.  Perrin,  27  L.  J.  CP. 

V — -^    29).     So  where  the  declaration   alleged  a  sale   of  goodB  hj 

sample  "  to  be  delivered  by  the  defendant  to  the  plaintiff  m 
safe  arrival  of  a  certain  ship  called  the  Countess  of  Elgin  im 
alleged  to  be  on  her  passage  from  Calcutta  to  Londoo,'*  tki 
construction  was  held  to  be  that  the  sale  was  conditioned « 
the  arrival  of  the  vessel  only  {Hall  v.  Rowson,  4  C.  B.  N.Sl 
85). 

But  where  a  sale  was  in  these  terms, — "  We  have  this  day  sold 
to  you  about  600  tons  more  or  less,  being  the  entire  pared  rf 
nitrate  of  soda  expected  to  arrive  at  port  of  call  per  Precwnor 

at  128.  9d.  per  cwt Should  any  circumstance  or  aoddeot 

prevent  the  shipping  of  the  nitrate,  or  should  the  vessel  bekst^ 
the  contract  to  be  void," — and  the  soda  which  had  been  pwr- 
chased  and  intended  for  shipment  was  destroyed  by  an  earth- 
quake at  the  port  of  lading : — the  contract  was  constnied  ai 
referring  to  a  particular  parcel  of  soda,  and  it  was  held  thiti  ^ 
this  parcel  having  been  destroyed  by  the  act  of  God,  the  profiw 
for  avoidance  of  the  contract  took  eflfect  {Smith  v.  Myers,  L.  R 
5  Q.  B.  429,  and  7  Q.  B.  139).  , 

In  sales  of  goods  "  to  arrive,"  if  the  ship  is  not  named  in  the 
contract,  but  the  vendor  undertakes  to  give  notice  of  the  name 
as  soon  as  known  to  him,  this  is  considered  as  an  essential  tenu 
of  the  contract,  and  therefore  the  giving  of  due  notice  of  the  Aip 
is  a  condition  precedent  to  the  vendor's  being  entitled  to  sue  oP 
the  contract  {Bu^ik  v.  Spence,  4  Camp.  329 ;  Graves  v.  Le^  (oia 
demuner),  9  Ex.  709).     In  the  latter  case,  when  tried  on  th^ 
merits,  it  appeared  that  notice  wi\s  given  to  the  broker  wh<^ 
acted  for  both  buyer  and  seller,  and  there  was  evidence  that  by 
the  usage  of  the  (Liverpool)  market  this  notice  was  considered 
sufficient ;   and  by  the  judgment  of  the  Court  of  Exchequer^ 
affirmed  by  the  Exchequer  Chamber,  this  was  upheld  as  a  good 
notice  {Greaves  v.  Legg,  11  Ex.  642 ;  2  H.  &  N.  110). 

The  term  *'  cargo,"  unless  there  is  something  in  the  contract 
to  give  it  a  different  signification,  means  the  entire  load  of  th« 
ship  which  carries  it.  And  under  a  contract  for  the  sale  of  • 
cargo  of  from  2500  to  3000  barrels  (seller's  option)  petroleana  ; 
where  3000  barrels  were  shipped  as  in  performance  of  the  wot- 
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tract,  and  300  more  were  placed  on  board  the  vessel  to  make        I*am  V. 
up  a  full  cargo,  and  the  buyer  refused  to  accept  the  3000  barrels 


80  shipped  ; — it  was  held  by  the  Court  of  Appeal  (Cockbum, 
C.J.,  James  and  Mellish,  L.JJ.),  unanimously  aflSrming  the 
judgment  of  the  Court  of  Exchequer  (Kelly,  C.B.,  Cleasby  and 
Amphlett,  BB.),  that  he  was  not  bound  to  take  them  (Borrow- 
man  v.  Drayton,  2  Ex.  1).  15.  See  also  Kreuger  v.  Blaiicky 
L.  R.  5  Ex.  179 ;  Vernede  v.  Weber,  1  H.  &  N.  311 ;  iieaior  v. 
Braddon,  2  C.  B.  N.  S.  324).  In  Tamvaco  v.  Lucas  (two  cases 
on  demurrer  reported  1  E.  &  E.  581,  592)  the  sale  was  of  a 
cargo  of  wheat  to  consist  of  "  about  2000  quarters,  say  from 
1800  to  2000  quarters,"  and  it  was  decided  in  eflfect  that, 
definite  limits  having  been  assigned  to  the  quantity,  the  con- 
tract would  not  be  fulfilled  by  a  tender  of  a  cargo  exceeding 
the  maximum  or  falling  short  of  the  minimum  limit. 

In  Ireland  v.  Livingstone  (L.  R  2  Q.  B.  99 ;  5  Q.  B.  516  ;  Uncertain  order. 
3  H.  L.  395)  there  w.vs  an  order  for  500  tons  cane-sugar  at  a 
certain  limit  as  to  price,  to  be  shipped  from  Mauritius,  "  fifty 
tons  more  or  less  of  no  moment  if  it  enables  you  to  get  a  suit- 
able vessel."  The  circumstances  of  the  market  in  Mauritius 
were,  as  the  buyer  knew,  such  that  so  large  a  quantity  as  500 
tons  could  not  be  procured  at  once.  The  person  receiving  the 
order  accordingly  bought  in  small  quantities  until  he  had  bought 
400  tons,  when  the  market  having  risen  above  the  price  named 
as  the  limit  he  shipped  that  quantity  and  no  more.  There  was 
much  difference  of  opinion  in  the  Couits  as  to  the  meaning  of 
the  order,  having  regard  to  the  circumstances ;  and  the  ultimate 
decision  of  the  House  of  Lords  was  that  the  parties  being  in  the 
relation  of  principal  and  agent,  and  the  agent  in  carrying  out 
an  order  of  doubtful  meaning  having  bond  Jide  adopted  one  of 
the  constructions  of  which  it  was  susceptible,^ he  must  be  con- 
sidered as  between  himself  and  the  principal  to  be  warranted 
in  what  he  did. 

For  want  of  a  better  place,  and  in  reference  to  the  construe-  *«  Alout,"  &c. 
tion  of  the  word  "  about,"  in  a  contract  of  sale,  I  here  further 
refer  to  the  cases  of  Cross  v.  Eglin  (2  B.  &  Ad.  106) ;  Cockerell 
V.  Aucomjyte  (2  C.  B.  N.  S.  440) ;  Mooi^e  v.  Campbell  (10  Ex. 
323)  ;  McConnell  v.  Mwrphy  (21  W.  R.  609).  In  the  caae  last 
mentioned  the  contract  was  for  sale  of  "  all  the  spars  manu- 
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factured,  &c.,  say  about  600."  The  word  "  say  "  in  coDDection 
with  "about"  was  Iteld  to  indicate  tlie  inteutioii  to  leave  con- 
eidurable  latitude  in  the  description,  and  a  tender  of  496  being 
all  that  bad  been  manufactured  was  held  a  Gubstantial  com-  . 
pliance. 

In  the  following  case,  the  difficulty  of  conatruction  arose  from 
reference  in  the  contract  to  a  bill  of  lading  not  before  either 
party  at  the  time,  and  the  terms  of  which  involved  an  un- 
expected result.  The  sale  was  of  a  cargo  on  board  a  certain 
vessel  "(18  it  eiands,  consisting  of  about  1300  quarters  .... 
com  at  the  price  of  30«.  per  quarter  free  on  board  including 
freight  and  insurance  to  a  safe  port  iii  the  United  Kingdom. 
The  quantity  to  be  taken  front  the  bill  of  huUng,  and  measure 
calculated  at  220  quarters=100  kilos.  Payment  cash  on  hand- 
ing shipment  documents  and  policy  of  insurance,  less  two  mo. 
int.  from  date."  This  was  construed  as  having  the  intention 
to  put  the  purchaser  in  place  of  the  vendor,  and  that  the  pur- 
chaser was  to  pay  according  to  the  quantity  named  in  the  bill 
of  lading  whether  that  quantity  ultimately  turned  out  to  be 
more  or  less  than  the  quantity  actually  delivered  {Covas  v, 
Bingham,  2  E.  &  B.  836).  The  hardship  of  the  case  was  that 
the  bill  of  lading,  while  specifying  a  (jiiantity  largely  in  excess 
of  that  found  on  board,  had  been  signed  by  the  master  guarding 
himself  by  the  term  "quantity  and  quality  unknown,"  so  that 
the  purchaser  was  probably  without  any  remedy  for  the  short 
quantity.  The  terms  of  the  bill  of  lading  were  however  equally 
unknown  to  the  vendor  at  the  time. 

In  a  contract  for  sale  of  goods  to  be  shipped  it  is  not  un- 
common to  stipulate  for  a  price  "to  cover  cost,  freight,  and 
insurance,  payment  by  acceptance  on  receiving  shipping  docu- 
ments." These  terms  are  well  understood  in  practice,  and  have 
been  explained  in  a  considered  opinion  delivered  by  Black- 
bum,  J.  (concurred  in  by  Hannen,  J.),  in  answer  to  questions  of 
the  House  of  Lords  in  the  case  of  Ireland  v.  LiHngetone  (L.  R. 
5  H.  L.  Ap.  406).  This  e;iplanation,  so  far  as  it  relates  to  a 
simple  transaction  of  sale,  is  as  follows  : — "  The  terms  at  a  price 
'to  cover  cost,  freight  and  insurance,  payment  by  acceptance 
on    receiving  shipping   documentB,'   are   very  usual,   and   are 
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perfectly  well  understood  in  practice.     The  invoice  is  made  out        ^^*'«^' 

debiting  the  consignor  with  the  agreed  price,  and  giving  him    "^ » ' 

credit  for  the  amount  of  the  freight  which  he  will  have  to  pay 
to  the  shipowner  on  actual  delivery,  and  for  the  balance  a  draft 
is  drawn  on  the  consignee,  which  he  is  bound  to  accept  (if  the 
shipment  be  in  conformity  with  his  contract),  on  having  handed 
to  him  the  charter-party,  bill  of  lading,  and  policy  of  insurance. 
Should  the  ship  arrive  with  the  goods  on  board  he  will  have  to 
pay  the  freight,  which  will  make  up  the  amount  he  has  engaged 
to  pay.  Should  the  goods  not  be  delivered  in  consequence  of 
a  peril  of  the  sea,  he  is  not  called  on  to  pay  the  freight,  and  he 
will  recover  the  amount  of  his  interest  in  the  goods  under  the 
policy.  If  the  non-delivery  is  in  consequence  of  some  mis- 
conduct on  the  part  of  the  master  or  mariners  not  covered  by 
the  policy,  he  will  recover  it  from  the  shipowner.  "In  substance, 
therefore,  the  consignee  pays,  though  in  a  different  manner, 
the  same  price  as  if  the  goods  had  been  bought  and  shipped 

to  him  in  the  ordinary  way If  freight  is  high,  the 

consignor  (being  the  vendor)  gets  the  less  for  the  goods  he 
supplies ;  if  fieight  is  low  he  gets  the  more.  But  inasmuch 
as  he  has  contracted  to  supply  the  goods  at  this  price,  he 
is  bound  to  do  so,  though,  owing  to  the  rise  in  prices  at 
the  port  of  shipment,  making  him  pay  more  for  the  goods, 
or  of  freight  causing  him  to  receive  less  himself,  because  the 
shipowner  receives  more,  his  bargain  may  turn  out  a  bad 
one.  On  the  other  hand,  if  owing  to  the  fall  in  prices  in 
the  port  of  shipment,  or  of  freight,  the  bargain  is  a  good 
one,  the  consignee  still  must  pay  the  full  agreed  price.  This 
results  from  the  contract  being  one  by  which  the  one  party 
binds  himself  absolutely  to  supply  the  goods  in  a  vessel  such  as 
is  stipulated  for,  at  a  fixed  price,  to  be  paid  for  in  the  customary 
manner,  that  is,  part  by  acceptance  on  receipt  of  the  customary 
documents,  and  part  by  paying  the  freight  on  deliveiy,  and  the 
other  party  binds  himself  to  pay  that  fixed  price.  Each  party 
there  takes  upon  himself  the  risk  of  the  rise  or  fall  in  price, 
and  there  is  no  contract  of  agency  or  trust  between  them,  and 
therefore  no  commission  is  charged."  The  opinion  then  goes  on 
to  state  the  effect  of  an  order  in  these  terms,  where  the  relation 
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Is   tbat  of  principal  and    agent,  and  in  this  relation  will  be 
reverted  to  in  the  part  of  this  work  on  agency. 


Sale  of  goods  by 
description. 


£zam])le8. 


Where  there  is  a  sale  of  goods  by  descHptian — that  is  to  uj, 
where  either  goods  in  gen^re  are  sold  under  a  certain  descrip- 
tion, or  where  the  sale  is  of  specific  goods  whose  character  ii 
presumably  only  known  to  the  buyer  by  the  description  ander 
which  they  are  sold  to  him  {e.g.,  bales  of  goods  specified  by 
marks  in  a  bill  of  lading  and  described  in  the  contract  as  beiog 
of  a  certain  kind) ; — it  is  of  the  essence  of  the  contract  that  the 
goods  furnished  shall  agree  with  the  description. 

The  following  may  be  mentioned  as  cases  illustratiog  the 
principle.  In  Tye  v.  Fenmore  (3  Camp.  462),  the  article  sold 
was  described  in  the  sale  note  as  "  fair  merchantable  sassafras 
wood,"  which  was  proved  to  mean  in  the  trade  the  roots  of  the 
sassafras  tree.  The  article  tendered  not  being  of  this  descrip- 
tion, but  timber  of  the  tree,  Lord  Ellenborough  held  that  it  was 
not  enough  for  the  plaintiff  to  prove  that  the  word  corresponded 
with  a  specimen  exhibited  before  the  sale,  and  that  it  wis 
immaterial  to  show  that  the  defendant  was  a  druggist  and 
skilled  in  the  nature  of  medicinal  woods.  In  Powell  v.  Harion, 
2  Bing.  N.  C.  668,  where  goods  were  sold  under  the  description 
"  Scott  &  Co.  75  barrels  mess  pork,'*  it  was  held  of  the  essence 
of  the  contract  that  the  article  should  be  of  the  manufacture  or 
brand  of  "  Scott  &  Co."  In  Barr  v.  Gibson  (3  M.  &  W.  390), 
the  subject  of  the  sale  was  a  "  ship,"  then  on  a  voyage.  At  the 
time  of  the  sale  the  ship  had  run  aground,  and  there  wib 
evidence  to  show  that  the  fabric  of  the  vessel  was  at  the  time 
sound,  and  if  the  appliances  had  been  at  hand  (which  they  were 
not)  she  might  have  got  off  and  floated.  The  state  of  things 
was,  however,  such  that  the  vessel  would,  in  a  question  of 
insurance,  have  been  considered  totally  lost.  It  was  held  that 
to  make  the  sale  valid  it  was  necessary  that  the  subject-matter 
should  come  within  the  description  of  "a  ship,''  and  that  if  it 
had  been  a  me7'e  wreck,  or  bundle  of  timber  and  cordage,  there 
would  have  been  no  contract ;  but  the  inference  drawn  by  the 
Court  from  the  facts  was  that  the  subject-matter  was  a  ship,  and 
that  the  contract  was  therefore  binding.     In  Gosling  v.  Kwg- 
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f(yrd  (13  C.  B.  N.  S.  447j,  the  article  sold  was  described  in  the        P^"  v. 
contract  as  "oxalic  acid,"  and  it  was  held  essential  that  the    '^ 1 — -^ 


thing  tendered  should  be  such  as,  in  a  mercantile  sense,  to  pass 
under  that  name.  And  although,  before  making  the  contract, 
the  purchaser  had  seen  the  bulk  of  the  goods  which  he  believed 
he  was  bargaining  for,  yet,  on  the  stuff  being  found  by  chemical 
analysis  to  be  so  impure  as  not  to  be  ''  oxalic  acid  "  in  a 
mercantile  sense  of  the  term,  the  purchaser  was  held  not  bound 
to  take  it. 

The  case  of  Hopkins  v.  Hitchcock  (14  C.  B.  N.  S.  65),  where 
an  order  for  iron,  described  as  *'  S.  &  H.  Crown,"  was  satisfied 
by  delivery  of  iron  marked  '*  H.  &  Co.,"  is  not  in  conflict  with 
any  of  the  cases  immediately  above  cited.  It  appeared  in 
evidence  that  S.  &  H.,  who  were  in  the  habit  of  stamping  their 
iron  with  a  crown,  had  transferred  their  business  to  H.  &  Co., 
who  disused  the  crown  mark  and  stamped  their  iron  "  H.  &  Co." 
The  jury  found  the  variation  in  mark  immaterial.  This  is 
merely  a  case  where  parol  evidence  was  admitted  to  explain  a 
description  not  applying  in  its  exact  terms  to  any  goods  known 
in  the  market. 

On  the  other  hand  where  goods,  open  to  inspection  in  bulk 
before  the  sale,  were  sold  by  auction  upon  conditions  that  the 
lots  were  to  be  taken  away  by  the  purchasers  "  with  all  faults, 
imperfections,  or  errors  of  description,"  by  a  certain  day,  and 
payment  to  be  made  before  delivety,  the  catalogue  also  stating 
that  the  goods  had  been  measured  to  the  yard's  end  ;  it  was  held 
that  a  purchaser  at  the  sale  was  not  entitled  to  measure  the 
goods  before  taking  them  away  and  paying  for  them  {Pettitt  v. 
Mitchell,  4  M.  &  G.  819).  The  contract  was,  in  effect,  construed 
as  a  sale  of  the  identical  goods ;  and  the  description  in  the 
catalogue  of  the  goods  as  being  of  certain  lengths,  with  the 
statement  that  they  had  been  fully  measui'ed,  did  not  make  it  a 
sale  by  desco^iption,  but  amounted  merely  to  a  representation 
or  warranty  that  the  goods  were  of  the  lengths  described,  giving 
a  claim  for  an  allowance  for  deficient  quantity  if  a  deficiency 
should  be  afterwards  ascertained. 

In  some  of  the  cases  above  referred  to,  and  in  many  others,  Distinguished 
there  is  a  confusion  of  language  by  the  introduction  of  the  word  properly"*"  ^ 
"  warranty,"  which  in  its  strict  and  technical  sense,  as  applied  to  ^  ^^^ 
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contracts  of  sale,  denotes  a  stipulation  as  to  quality  eottaterdU 
the  primary  object  of  the  bargain.  This  is  well  pointed  out  Ij 
Lord  Abinger  in  Chanter  v.  Hopkins  (4  M.  &  W.  399,  404):— 
"  If  a  man  offers  to  buy  peas  of  another  and  he  sends  him 
beans,  he  does  not  perform  his  contract,  but  that  is  not  i 
*  warranty/  there  is  no  warranty  that  he  should  sell  him  pen; 
the  contract  is  to  sell  peas,  and  if  he  sell  him  anything  dse  k 
their  stead,  it  is  a  non-performance  of  it."  Probably  this  eoa- 
fusion  of  language  is  explained  by  the  circumstance  thai  in 
many  cases  the  only  question  to  be  decided  is  whether  or  not 
the  stipulation  as  to  description  is  binding,  the  goods  in  the 
mean  time  having  been  so  disposed  of  (by  arrangement  or 
Otherwise)  as  to  render  it  immaterial  whether  the  stipnhtioi 
is  of  the  essence  of  the  contract  or  merely  collateral.  Fossiblf 
the  confusion  is  also  due  to  the  circumstance  that,  as  I  shall 
show  presently  in  regard  to  sales  by  sample,  the  buyer  mtf 
elect  to  take  the  goods  tendered  and  treat  the  description  as  a 
warranty. 

The  principle  above  stated  in  regard  to  a  sale  of  goods  tjf 
description  applies,  although  to  the  description  is  added  soma 
words  providing  for  a  latitude  as  to  the  quality  of  the  goods 
to  be  supplied.  Thus,  an  agreement  for  sale  of  **  foreign  n« 
fined  rape  oil  warranted  only  equal  to  samples  "  was  held  not 
complied  with  by  tender  of  oil  which  was  not  "foreign  refined 
rape  oil,"  although  equal  to  the  quality  of  the  sample  (NuM^> 
Oodts,  10  Ex.  191). 
AUm  T.  Lake.         In  Alien  V.  LaJce  (18  Q.  B.  560),  the  sale  was  of  turnip  seed 

described  on  the  face  of  the  sold  note  as  "  fourteen  quarters  of 
Skirvings  Swedes."    There  was  evidence  that  the  seed  was  of 
the  identical  crop  which  the  plaintiff  had  seen  in  bloom  and 
verbally  agreed  to  buy;  but  after  the  seed  was  sown  and  the 
plants  came  up  he  discovered  that  the  seed  was  of  a  different 
and  inferior  soi-t  irom  Skirvings  Swedes.  The  action  was  brought 
by  the  purchaser,  and  the  subject-matter  having  been  neces- 
sarily destroyed  before  the  discovery  was  made,  it  was  of  coune 
indifferent  whether  the  undertaking  that  the  seed  should  be 
Skirvings  Swedes  was  the  contract  itself  or  merely  collateral  to 
it     It  is  clear  however  from  the  opinions  delivered  that  the 
Court  considered  this  to  be  of  the  essence  of  the  contract^  and 
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that  the  purchaser  would  not,  from  the  first,  have  been  bound        P^"  V- 
to  accept  any  but  "  Skirvings  Swedes." 


In  Azema  v.  Caaella,  L.  R.  2  C.  P.  431,  677  (Ex.  Ch.)  the  ^^Z' 
sale  was  of  cotton  described  by  marks  "  expected  to  arrive  in 
London  'per  Cheviot  from  Madras.  The  cotton  guaranteed  equal 
to  sealed  samples  in  our  (the  broker  s)  possession.  Should  the 
quality  prove  inferior  to  the  guarantee,  a  fair  allowance  to  be 
made."  In  a  special  case  on  an  action  for  not  accepting  the 
cotton,  it  was  stated  (inter  alia)  that  there  was  at  the  time 
of  the  contract  different  kinds  of  Madras  cotton  known  in  the 
market  and  divided  into  Tinnevelly,  Northern  and  Western 
Coconada,  and  Coimbatore,  and  Salem,  each  of  which  was 
compared  with  a  standard  staple,  and  divided  into  different 
divisions  under  the  terms  "  ordinary,"  **  low  middling,"  "  good 
fair,"  and  "  fine,"  which  were  sold  at  different  prices ;  that  the 
sample  was  "  Long-staple  Salem ; "  that  the  cotton  tendered  was 
not  "  Long-staple  Salem,"  but  was  a  particularly  good  sample  of 
Western  Madras,  and  that  "  the  cotton  was  therefore  not  in  ac- 
cordance with  the  sample ; "  and  that "  Western  Madras  cotton  is 
inferior  to  Long-staple  Salem,  and  requires  machinery  for  its 
manufEkcture  different  from  that  which  is  used  for  Long-staple 
Salem.*'  By  a  judgment  of  the  Common  Pleas,  affirmed  by  the 
Exchequer  Chamber  without  hearing  the  defendant's  counsel,  it 
was  held  that  there  was  not  merely  inferiority  of  quality,  but  dif- 
ference of  kind,  and  that  the  defendants  were  not  bound  to  accept 
the  cotton.  In  effect  the  words  of  the  contract  above  quoted  were 
construed  to  contain  not  only  a  warranty  of  quality  but  also  (by 
implication)  a  description  of  the  cotton  sold,  as  of  the  kind  or 
denomination  of  cotton  to  which  the  sample  belonged. 

Somewhat  similar  to  the  last-mentioned  case,  though  less 
fully  considered,  was  the  case  of  Toulmin  v.  Hedley  (2  C.  & 
K.  157).  The  contract  was  to  deliver  "a  cargo  of  guano 
expected  by  ship  S.  .  .  .  Quality  warranted  equal  to  average 
imports  from  Ichaboe,  and  in  sound  merchantable  condition.'^ 
It  is  not  easy,  from  the  decision  which  merely  ordered  a  new 
trial,  to  gather  the  view  the  Court  took  of  the  construction  of 
the  contract.  But  they  appear  to  have  considered  that  the 
clause  expressed  as  a  warranty  was  intended  to  be  part  of  the 
description  of  the  goods  sold,  and  that  it  was  a  condition  pre- 
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cedent  of  the  buyer  being  bound  to  accept  the  cai^o  that  the 
stuff  turned  out  sound  and  merchantable,  and  with  not  mm 
than  an  average  (having  regard  to  the  peculiar  circumstaocei 
of  the  trade)  admixture  of  rubbish. 

With  the  case  of  Azema  v.  Gasella  may  be  contrasted  that  of 
Heyworth  v.  Hutchinson  (L.  R.  2  Q.  B.  447),  where  the  pur- 
chase was  also  of  specific  bales  (of  wool)  to  arrive,  *'  the  wool  to 
be  guaranteed  about  similar  to  samples  in  the  selling  broker'i 
possession."  The  wool  turned  out  of  a  quality  not  about  simihr 
to  sample,  but  there  was  no  evidence  pointing  to  its  being,  in  ft 
mercantile  sense,  a  different  kind  of  article  from  the  sampk; 
and  the  Court  held  that  the  clause  could  only  take  effect  as  t 
waiTanty.  At  the  hearing  before  the  Exchequer  Chamber  A 
Azema  v.  Casella,  it  was  pointed  out  by  Blackburn,  J.,  that  the 
two  judgments  were  perfectly  consistent. 


Implied  condi- 
tion that  goo<l8 
sold  by  descrip- 
tion shall  be 
merchantable. 


And  where 
expressly  fur- 
nished for  a 
certain  purpose, 
that  they  shall 
be  fit  for 
pur(H>se 
intended. 


Further,  under  a  contract  of  sale  of  goods  of  a  specified 
description,  which  the  buyer  has  no  opportunity  of  inspecting, 
and  so  far  as  relates  to  defect  not  discoverable  on  inspection,  it 
is  an  implied  condition,  of  the  essence  of  the  contract,  that  tlie 
goods  must  not  only  in  fact  answer  the  description,  but  must  be 
saleable  or  merchantable  goods  of  the  description  sold  (Oardifur 
V.  Gray,  4  Camp.  144 ;  Laing  v.  Fidgeon,  6  Taunt.  108 ;  Jonu 
v.  Just,  L.  R.  3  Q.  B.  197  ;  Macfarlane  v.  Taylor,  L.  R  1  Sc. 
Ap.  245  ;  Mody  v.  Gregson,  L.  R.  4  Ex.  49 ;  Randall  ?• 
Newson,  2  Q.  B.  D.  102). 

And  in  an  executory  contract  with  a  manufacturer  or  dealer 
who  undertakes  to  furnish  an  article  for  a  particular  purpose,  in 
such  circumstances  that  the  buyer  necessarily  trusts  to  the  judg- 
ment or  skill  of  the  person  supplying  the  article ;  there  is  an  im- 
plied stipulation  (which  I  think  is  of  the  essence  of  the  contract) 
that  the  article  supplied  shall  be  reasonably  fit  for  that  purpoee 
{Bro%vn  v.  Edgington,  2  M.  &  G.  279.  See  also  Bigge  v.  ParU'^ 
son,  7  H.  &  N.  955,  and  Beer  v.  Walker,  25  W.  R  880,  more 
particularly  refeiTcd  to  p.  326,  'post).  But  where  an  article 
of  a  known  description  is  ordered  of  a  manufacturer  and  the 
thing  described  is  supplied,  the  contract  is  satisfied  although 
the  article  is  found  unfit  for  a  purpose  for  which  the  boyef 
intended  it,  and  although  the  intention  so  to  use  it  was  stated 
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at  the  time  of  making  the  contract  {Chanter  v.  Hopkins,  4  M.        ^^"o^" 

&  W.  399).     And  exactly  on  the  same  principle  if  a  manufac-   ' * ^ 

turer  contracts  to  manufacture  goods  and  to  deliver  them  at  a 
distant  place,  and  if  (assuming  such  a  case  possible)  the  neces- 
sary result  of  the  transit  were  to  render  the  goods  which  were 
Bent  out  in  good  order,  unmerchantable  when  they  arrived,  the 
fact  of  their  arrival  in  such  an  unmerchantable  condition  would 
not  justify  the  buyer  in  refusing  to  accept  and  pay  for  them 
(Bull  V.  Robinson,  10  Ex.  342). 

A  sale  by  sample,  properly  so  called,  is  merely  a  particular  Sale  by  sample, 
case  of  a  sale  by  description.  The  goods  are  impliedly 
described  as  being  a  homogeneous  bulk,  out  of  which  the 
sample  has  been  drawn,  and  the  quality  of  which  is  therefore 
represented  by  the  sample.  If  it  turns  out  that  the  sample 
does  not  truly  represent  the  bulk,  the  purchaser  may  reject 
the  goods,  either  before  delivery,  or  (if  the  time  for  inspection 
as  agreed  on  is  subsequent  to  delivery)  after  delivery,  provided 
the  inspection  is  made  in  due  time,  and  the  rejection  intimated 
at  once.  But  in  either  case  the  purchaser  may  (if  he  does 
nothing  to  waive  his  objection)  accept  the  goods  tendered  and, 
treating  the  stipulation  as  collateral,  bring  his  action  upon  the 
warranty. 

This  is  at  least  the  practical  result  of  the  cases,  though  in 
Parker  v.  Palrnsr  (4  B.  &  Aid.  395),  it  is  expressly  stated  in 
the  judgment  of  C.J.  Abbott,  that  the  words  "  per  sample,"  in  a 
sale  of  this  kind,  are  not  a  description  of  the  commodity  sold, 
but  a  mere  collateral  engagement.  But  I  think  what  is  really 
decided  in  the  case  of  Parker  v.  Palmer  was  this,  that  the 
seller  having  under  the  circumstances  the  option  to  keep  the 
goods  (which  he  did),  and  to  treat  the  stipulation  as  a  warranty, 
there  was  suflBcient  ground  for  overruling,  after  verdict,  a  tech- 
nical objection  that  the  declaration,  by  omitting  the  words 
"  per  sample,"  was  at  variance  with  the  contract.  For  it  was 
admitted  that  the  buyer  might  have  rejected  the  goods,  and  I 
do  not  see  how  this  could  be  unless  the  stipulation  were  of  the 
essence  of  the  contract. 

It  would   be  quite  consistent  with  the  cases,  and  I  believe 
qiiite  correct,  to  lay  down  the  rule  as  to  the  option  in  broader 
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tornis ;  and  to  say  that  wlifere  goods  are  sold  by  a  descrip- 
tion (including  a  sale  by  sample),  on  which  the  biiyer  relies 
as  the  inducement  to  make  the  bargain,  or  where  the  goods 
are  supplied  expressly  for  a  certain  puipoae  in  such  circum- 
stances that  the  buyer  relies  on  the  judgment  or  skill  of  the 
furnisher,  the  buyer,  though  entitled  to  treat  the  description  or 
fitness  (as  the  case  may  be),  as  of  the  essence  of  the  contract, 
and  ao  to  reject  the  goods  if  not  answering  to  it,  may  elect 
(provided  he  does  nothing  to  waive  his  objection),  to  keep  the 
goods,  and  treating  the  description  (or  implied  stipulation  as  to 
fitness}  as  a  warranty,  bring  his  action  for  damages  accordingly. 
This  rule  seems  also  snpported  by  the  case  of  Lomi  v.  Tvcker, 
{4  Car,  &.  V.  15},  where,  as  a  jury  found,  the  buyer  was  induced 
to  buy  certain  pictures  for  £!)-i  by  a  representation  of  the 
sellers  that  they  were  originals  by  Poussiii;  and  in  an  action  for 
the  pi-ice,  the  buyer  hnving  kept  the  pictures,  the  seller  only 
recovered  a  sum  equal  to  their  value.  Lord  Tenterden  in 
putting  the  case  to  the  jury  said  that  if  the  buyer  had  not  kept 
the  pictures  he  would  not  have  been  bound  by  his  bargain.  As 
another  instance  of  the  exercise  of  a  similar  option,  I  refer  to 
Yaic^  V,  Pjpn  (6  Taunt  44(3).  where  the  sale  was  of  "prime 
bacon,"  and  the  buyer  having  kept  the  bacon  offered,  which  was 
affected  with  an  "average  taint,"  recovered  on  the  warranty. 
See  also  Johnson  v.  Lancashire  &  Ym-lshire  Ry.  Co..  3  C,  P. 
D.  499. 

The  principles  of  sale  by  sample  are  much  discussed  in  the 
case  of  HeiUmtt  v.  Hickaon,  L.  R.  {7  C.  P.  438),  the  case  of  a 
contract  for  shoes  for  the  French  army,  and  Coueton  v.  Chap- 
man (L.  R.  2  Sc.  Ap.  250),  a  Scotch  appeal,  arising  out  of  a  sale 
of  wine  by  sample.  In  both,  the  right  of  rejection  is  throughout 
assumed  as  a  necessary  incident  of  the  contract,  but  the  question 
in  both  cases  turned  upon  whether  the  goods  had  been  so  dealt 
with  or  accepted  as  to  put  an  end  to  the  right  of  rejection.  In 
the  opinion  of  Mr.  Justice  Brett  in  HeilbuU  v.  Hickeon  (L.  R. 
7  C.  P.  456),  it  is  said  that  a  contract  for  sale  by  sample  "  con- 
tains an  implied  term  that  the  goods  may  under  certain  circum- 
stances be  returned,"  This  seems  to  me  only  another  and  less 
direct  way  of  saying  that  it  is  a  condition,  or  implied  term  of 
the  essence  of  the  contract,  that  the  bulk  .shall  agree  with  the 
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imple  (see  M'MuUen  v.  Helberg,  4  L.  R.  Ir.  94,  and  per  Fitz-        ^^et  V 
lerald,  J.,  p.  100).  ^ K^ ' 


It  is  a  necessary  consequence  of  the  right  of  rejection  that 
;he  buyer  shall  have  a  reasonable  opportunity  of  inspecting  the 
Hulk,  and  the  refusal  by  the  vendor  to  allow  such  inspection  is 
I  breach  of  the  contract  entitling  the  buyer  to  treat  the  con- 
tract as  rescinded  (Lorymer  v.  Smith,  1  B.  &  C.  1). 

• 

In  many  cases,  which  are  not  properly  sales  by  sawpUy  a  Sale  with 
■ttnple  is  employed  by  way  of  a  stuTidard  for  comparison.  That  ^^^l^^^ 
18  to  say,  a  sample  is  taken  out  of  bulk  A,  being  goods  of  the  "^e"  ^  * 
deflcription  bargained  for,  and  the  goods  in  bulk  X  and  bulk  Y 
are  sold  guaranteed  equal  to  this  sample.  In  a  case  of  this 
kind  the  accordance  of  the  goods  with  the  sample  is  not  neces- 
«wily  of  the  essence  of  the  contract.  It  may  of  course  by  apt 
vords  be  made  so,  but  the  presumption  is  that  in  such  a  case  a 
mere  difference  of  quality  does  not  entitle  the  buyer  to  reject  the 
goods,  but  only  gives  him  a  claim  as  on  a  collateral  warranty 
(Hegmrth  v.  Hutchinson,  L.  R  2  Q.  B.  447).  ^  The  difference 
between  this  case  and  Azema  v.  Gasella,  L.R.  2  C.  P.  431,  has 
been  already  pointed  out.  It  will  be  observed  that  what  was  in 
ftat  case  held  as  description,  was  not  the  words  "  the  cotton 
gnaranteed  equal  to  sample,"  but  some  words  implied  such  as 
thoee  in  the  italics  which  follow  : — "  The  cotton,  namely  cotton 
of  (hot  description  known  as  Long-staple  Salem  of  which  we 
wt»  a  za/mple  in  our  possession,  guaranteed,  &c." 


luinenefls 


Where  the  sale  is  of  securities,  it  is  implied  as  part  of  the  Genuii 
description  by  which   they  are   sold,  that   they   are   genuine  iHK^ri^'^ 
•Unties  of  the  kind  specified.     So  where  the  subject  of  sale  tioninaaieof 

*      ^      ^  **  securities. 

^  *  bill  of  exchange,  it  is  implied  (as  of  the  essence  of  the 

^^tract)  that  the  bill  is  a  genuine  bill  drawn,  accepted  and 

indorsed  according  to  its  purport ;  and  if  the  signatures  turn 

<>ut  to  be  forgeries,  the  person  who  has  discounted  the  bill  can 

'^▼er  back  the  money  from  the  peraon  to  whom  he  paid  it ; 

there  being  in  effect  no  consideration  for  the  payment  of  the 

^'^^^y  (Jones  V.  Ryde,  6  Taunt.  488  ;   Westropp  v.  Solomon,  8 

^-  R  345  ;  Oumey  v.  Womersley,  4  E.  &  B.  133).     And  where 

***®  subject  of  the  sale  was  an  unstamped  bill  of  exchange, 

z  2 
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Va  purporting  to  be  a  foreigo  bill,  it  was  held  that,  being  in  fact  an 

■  '  inland  biU,  it  did  not  answer  the  description  uf  what  was  sold, 
and  that,  Ixjth  parties  having  been  ignorant  of  the  defect  at  the 
time  of  the  sale,  the  purchaser  could  recover  back  his  money 
(Govipertz  v.  BartUU,  2  E,  &  B.  S49).  And  where  persons 
conti-act  for  the  sale  of  certain  documents  purporting  to  he 
securities  of  a  certain  description  ;  there  being  at  the  time 
known  marketable  securities  of  this  description  ;  it  will  be 
presumed  that  the  parties  intend  to  contract  with  reference  to 
such  known  marketable  securities ;  and  if  the  particular  docu- 
ments turn  out  (owing  to  some  circumstance  unknown  to  the 
parties  at  the  time)  to  have  a  defect  rendering  them  nnmar- 
ketable,  the  contract  is  deemed  a  nullity  and  the  money  paid 
uuder  it  may  be  recovered  back  ( Young  v.  Cole,  3  Bing.  N.  C. 
7i!4<).  In  this  case  the  bonds  purported  to  be  "Qustemala 
Bonds,"  there  being  at  the  time  securities  of  this  description 
known  and  dealt  with  to  the  market ;— the  defect  was  the  want 
of  a  stamp,  and  this,  although  both  parties  were  at  the  time  of 
the  sale  ignorapt  of  the  circumstance,  rendered  the  bonds 
unmarketable. 

Saleofeoods   ^_        I   shall  now  cite  cases  as  to  Ihe  meaning   and   importance 
within  a  certain    <>f  the  description  of  goods  in  a  contract  for  sale,  as   "to  be 
'*■  skipped"  vjiikin  a  certain  dale.     It  has  been  already  shown 

(p.  300,  ante)  that  where  goods  shipped  or  intended  to  be 
shipped  are  expressly  described  in  a  contract  of  sale,  it  is  of  the 
essence  of  the  contract  that  the  goods  furnished  -shall  agree  with 
the  description.  As  to  the  importavce  of  these  words  "  to  be 
shipped,  &c.,"  it  is  therefore  enough  to  say  that  they  are  con- 
strued as  words  of  dencription.  That  they  are  so  construed  is 
assumed  throughout  the  cases  on  the  subject,  and  is  consistent 
with  the  olwervation  already  made  {p.  239,  8upra)  to  the 
effect  that  goods,  on  shipment,  became  invested  witli  a  new 
specific  character,  so  that  (generally  speaking)  tJieir  existence 
as  specific  identifiable  things  dates  from  the  shipment  and  no 
further  back. 

The  question  then  is ; — What  is  the  meaning  of  the  descrip- 
tion of  goods  as  "  to  be  shipped   in"  or  "during"  a  certain 
^  period? 
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Tu  Alexander  v.  Vanderzee,  L  R.  7  C.  P.  530,  the  defendant       ^ajut  v. 
oontracted  for  the  purchase  from  the  plaintiff  of  a  quantity  of 


maiae  **  fair  average  quality  of  the  season  and  port  of  shipment  '^^[^^/' 

when  shipped.     To  be  shipped  from,  &c by  three  or 

more  Ist  class  vessels For  shipment  in  June  and  [or] 

July,  1869  (old  style),  seller's  option." 

Two  cargoes  were  tendered  by  the  plaintiff  in  part  fulfilment 
of  the  contract ;  the  loading  of  which  (at  Ibraila)  had  com- 
menced on  the  12th  and  16th  May  respectively,  and  the  bills  of 
lading  were  dated  the  4th  and  6th  of  June  respectively.  Some- 
what less  than  the  half  of  each  cargo  had  been  put  on  board  in 
May.  The  defendant  rejected  the  offer  of  these  cargoes.  Th6 
case  was  tried  in  London  before  Mr.  Justice  Brett  and  a  jury. 
There  was  some  evidence  that  a  cargo  of  maize  shipped  in  May 
is  generally  more  liable  to  be  heated  than  a  cargo  shipped  in 
the  month  of  June.  It  was  submitted  for  the  defendant  that 
he  was  not  bound  to  accept  these  cargoes  under  the  contract, 
and  that  the  construction  was  for  the  judge,  and  not  for  a  jury  : 
but  notwithstanding  this,  the  judge  left  for  the  jury  to  say 
whether  the  shipments  were  June  shipments  from  Ibraila  in 
the  ordinary  business  sense  of  the  term,  and  the  jury  found  that 
they  were.  The  judge  thereupon  directed  the  verdict  to  be 
entered  for  the  plaintiff,  reserving  leave  to  the  defendant  to 
BW)?e.  The  ruling  of  the  judge  was  sustained  by  the  Cuuii,  of 
Common  Pleas,  and  the  question  then  came  before  the 
Exchequer  Chamber,  when  the  majority  of  the  Court  (Martin, 
«•!  Blackburn,  Mellor,  and  Lush,  JJ.)  concurred  in  thinking 
that  the  assistance  of  the  jury  was  rightly  called  in,  and  that 
their  finding  was  satisfactory.  Kelly,  C.B.,  however,  doubted 
^  indicated  an  opinion  that  the  construction  was  for  the 
JU(^  and  that  the  natural  meaning  was   that   the  cargoes  ^ 

•"^d  be  shipped  in  June  or  July,  and  not  partly  in  May, 
.  P^colarly  as  there  was  evidence  that  a  May  shipment  was 
"M»e  likely  to  heat. 

^  contract,  in  nearly,  but  not  quite,   similar  terms,  came  Shand  t. 
^^ider  discussion  in  Shand  v.  Bowea  (reported  1  Q.  B.  D.  470;  ^^'^ 
*Q«B.  D.  112;  and,  under  the  name  of  Bowes  v.  Shand,  2  Shand, 
^PP-  Ca.  455),  with  the  result  that  the  Court  of  ultimate  appeal, 
•inning  the  judgment  of  the  Queen's  Bench  Division,  and 
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reversing  that  of  the  Court  of  Appeal,  held  that  a  ooDtniet  Ar  I 
purchase  of  goods  "  to  be  shipped  ....  during  the  moothi  if  | 
March  ^  April  .  .  .  .  "   was  not  fulfilled  by  the  tender  of 
goods,  of  which  a  greatly  preponderating  quantity  had  been  jut 
on  board  (and  the  lading  of  three  out  of  the  four  paro^  eott> 
pleted  as  shown  by  the  bills  of  lading)  in  February,  and  o^ 
a  small  part  in  March  on  the  day  when  the  bill  of  lading  i» 
signed  for  the  last  parcel 

The   facts   were  these : — The   defendant  had  contracted  to 
purchase  from  plaintiffs  600  tons  rice  by  two  separate  contneli 
dated  17th  and  24th  March,  1874,  the  description  in  eacbcoip 
Iract  being  as  follows  : — "  The  following  Madras  rice  to  be  shippeJ 
at  Madras  or  coast  for  this  port  during  the  months  of  March  ^ 
April,  1874,  about  300  tons,  per  Eajah  of  Cochin.''    The  MO 
tons  filled  8200  bags,  for  which  bills  of  lading  were  given  ii 
four  different  parcels  on  the  2Srd,  24th,  and  28th  of  Febnuiji 
and  the  3rd  of  March.    All  the  bags  were  pvi  on  board  k 
February  except  fifty  bags  of  the  last  parcel,  which  were  pQ((* 
board  on  the  3rd  March,  the  day  when  the  last  bill  of  kdilif 
was  signed.     The  action  was  tried  before  Mr.  Justice  Brett  tfd 
a  juiy.    The  only  evidence  of  mercantile  usage  was  to  Ae 
effect  that  in  such  contracts  ''  shipped "  was  understood  to 
mean  "put  on  board."     The  learned  judge  left  the  questkttto 
the  jury,  as  he  had  done  in  Alexander  v.  Vanderzee, — ^"Vio 
the  cargo,  as  a  cargo,  a  shipment  in  March  ^  April  in  the 
ordinary  business  sense  of  the  term?" — adding  that  if  the 
question   were  for  him,  he  should  hold   it  sufficient^  if  the 
loading  had  been  conducted  consecutively,  with  ordinary  ani 
reasonable  dispatch,  and  was  completed  in  March  or  April,  so 
that  the  vessel,  so  far  as  the  loading  of  the  cargo  was  concened, 
might  sail  in  March  or  April.    The  jury  said  they  agreed  with 
the  construction  which  the  judge  had  put,  where  the  name  of 
the  vessel  is  given  in  the  contract    A  verdict  was  acoordingiy 
taken  for  an  agreed-on  sum,  and  judgment  entered  for  the 
plaintiffs,  with  leave  to  move. 

The  question  coming  before  the  Queen's  Bench  Division,  a 
judgment  was  delivered  by  Blackbum,  J.,  in  which  Mellor  and 
Lush,  JJ.,  concurred.  It  was  observed  in  this  judgment  tbftt 
if  the  sbiprneut  of  all  four  parcels  had  been  like  the  last,  com- 
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menced  in  February,  but  completed  and  the  bills  of  lading        ^^*\^' 

signed   in   March,  the   case  would  have  been   identical  with    "^ • ^ 

Alexander  v.  Vanderzee,  and  the  Court  would  have  been 
bound  by  the  judgment  of  the  Exchequer  Chamber  in  that  case. 
But  since  the  three  earlier  parcels  (constituting  nearly  nine- 
tenths  of  the  cargo),  were  in  every  sense  of  the  word  completely 
shipped  in  February,  and  the  defendants  were  entitled  to  have 
the  whole  quantity,  substantially,  shipped  in  March  or  April, 
the  defendants  were,  upon  the  undisputed  facts,  entitled  to 
judgment. 

The  judgment  of  the  Queen's  Bench  Division  was  taken  by 
the  plaintiff  to  the  Court  of  Appeal,  and  was  there  reversed  by 
a  unanimous  judgment  of  the  Court  (Kelly,  C.B.,  Mellish,  L.J., 
and  Brett  and  Amphlett,  JJ.A.)  delivered  by  Mellish,  L.J. 
"  The  real  question,"  they  say,  "  is  whether,  in  order  to  fulfil  a 
contract  that  600  tons  of  rice  should  be  shipped  in  March  or 
April,  it  is  necessary  that  the  whole  600  tons  should  have  been 
put  on  board  in  March  or  April,  or  whether  it  is  sufficient  that 
the  shipment  should  have  been  completed  in  March  or  April. 
This  seems  to  us  to  be  substantially  the  same  question  as  that 
which  was  decided  by  the  Court  and  jury  in  Alexander  v, 
Vanderzee.^'  Upon  the  authority  of  that  case  and  also  having 
regard  to  the  presumable  object  of  the  purchaser  in  making  the 
stipulation,  namely,  that  he  might  know  when  the  goods  were 
likely  to  arrive,  they  adopted  the  latter  altemativa 

In  the  House  of  Lords,  the  peers  present  being  the  Lord  Chan- 
cellor (Cairiu)  and  Lords  Hatherley,  O'Hagan,  Blackburn, 
and  Gordon,  the  decision  of  the  Court  of  Appeal  was,  again 
unanimously,  reversed ;  and  that  of  the  Queen's  Bench  Division 
restored.  I  shall  quote  from  the  judgment  of  Lord  Blackburn, 
which  is  substantially  in  agreement  with  that  of  all  the  Lords, 
as  being  the  most  weighty  and  instructive.  "  The  question," 
he  says,  *'  which  arises  in  this  case  is,  whether  the  rice  here 
tendered  was  shipped  within  the  period  stipulated  for  or  not. 
That  evidently  involves  in  it  two  questions:  first,  what  is 
meant  by  the  word  "  shipped  "  as  used  in  this  contract  ?  and, 
secondly,  the  question  of  fact  whether  the  things  which  are 
proved  in  evidence  to  have  taken  place  as  regards  these 
defendants  did  amount  to  a  shipping  of  the  rice  within  the 
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Fart  T.        roeaning  whicli  ought  to  be  put  upon  the  contract*    •  • 
the  absence  of  any  evidence  of  mercantile  usage  ...  it 
to  me  that  where  a  parcel  of  goods  is  begun  to  be  put  <a 
board  on  or  after  the  1st  of  March,  and  they  ai-e  all  finally  pal 
on  board  so  that  the  shipment  is  entirely  completed  before  tk 
31st  of  March,  and  nothing  then  remains  but  to  take  the  Ul 
of  lading  for  them,  there  can  be  no  doubt  that  that  is  a  Mank 
shipment;  the  whole  shipment  is  completed  in  that  moDtk 
But  there  would  be  a  good   deal  more  difficulty  in  sayiBg 
whether  it  was  a  March  shipment  or  not,  if  the  case  were  this: 
suppose  the  shipment  of  a  large  parcel  of  goods  goes  on,  as  one 
transaction,  which  occupies  several  days ;  suppose  for  exampk^   ! 
the  shipment  of  a  large  parcel  of  goods  which  may  take  ten 
days  or  so  to  put  on  board,  has  been  begun  before  the  end  of 
the  month  of  February,  and  has  been  proceeded  with  con- 
tinuously with  reasonable  dispatch,  and  in  the  ordinaiy  wayM 
a  matter  of  fair  dealing,  and  the  completion  of  the  shipment  ii 
in  March  although  the  commencement  was  in  February,  aal 
the  bill  of  lading  is  taken  in  March,  I  think  the  materiality  of 
the  bill  of  lading  would  merely  be  as  evidence  to  show  thattbe 
shipment  was  then  completed.     I  do  not  think  the  delayiDgof 
the  bill  of  lading  for  a  fortnight  would  make  the  date  of  tk 
shipment  a  fortnight  later.     I  think  the  material  thing  is  the 
completion  of  the  putting  it  on  board,  which  would  entitle  yon 
to  the  bill  of  lading;  but  the  bill  of  lading  would  be  8troD(( 
and  in  most  cases,  conclusive  evidence,  of  the  date  when  dte 
shipment  was  really  completed.     I  think,  in  a  case  of  the  loct 
I  have  supposed,  there  is  a  serious  and  grave  question,  whethff 
or  no  the  shipment  may  be  considered  as  being  made  partly  is 
one  month  and  partly  in  the  other,  or  whether  it  may  not  be 
considered  as  made  at  the  time  when  the  one  indivisible  trans- 
action of  putting  those  bags  of  rice  on  board  was  ended  aoi 
completed,  resulting  in  the  whole  parcel  being  on  board,  bo 
that  there  is  now  a  right  to  say :  We  have  shipped  this  caig<^ 
or  portion  of  cargo,  and  we  are  now  entitled  to  a  bill  of  lading* 

That  was  the  case  which  arose  in  Alexander  v.  Vandti'zee. 

•  ♦  *  »  • 

"  The  facts  are  here   that  the  great  bulk  of  this  rice  wa« 
put  on  board  during  the  month  of  February.     For  the  gi«*^ 
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bulk,  nine-tenths  of  it,  bills  of  lading  were  signed  in  the  month 
of  February.  With  regard  to  the  remaining  one -tenth,  a  large 
part  of  that  one-tenth  was  put  on  board  in  February,  but  a 
small  portion  amounting,  I  think,  to  four  tons,  was  put  on 
board  in  March,  and  the  bill  of  lading  of  the  last  parcel  was 
signed  in  March.  Under  these  circumstances  it  seems  to  me, 
that  putting  aside  the  mercantile  evidence  altogether,  or  having 
none,  it  is  quite  clear  that,  as  far  os  regards  those  uine*tenths 
which  were  put  on  board  in  February,  and  the  shipment  of 
which  was  completed  in  February,  as  was  indicated  by  the 
taking  of  the  bills  of  lading  then,  it  was  not  part  of  a  con- 
tinuous operation  eked  out  by  putting  on  board  four  more  tons 
in  March.  It  seems  to  me  that  it  was  so  completely  a  Feb- 
ruary shipment  that,  had  this  contract  been  slightly  diflferently 
worded,  and  had  it  said  'shipped  in  February'  instead  of 
saying  *  shipped  in  March  *~^  April'  the  defendants  clearly 
must  have  taken  this  as  a  February  shipment — they  could  not 
have  rejected  it.  I  think  that  equally  applies  to  the  present 
case ;  being  a  February  shipment  it  cannot  be  a  March 
shipment." 

The  net  result  is  that  the  decision  of  Alexander  v.  Vanderzee, 
although  questioned  (and  some  of  the  Lords  were  perhaps  more 
inclined  than  Lord  Blackburn  to  question  its  soundness)  is  not 
overruled,  and  if  another  case  on  all  fours  with  it  should  come 
before  the  Court  and  a  similar  verdict  be  given,  it  may  be 
sustained.  But  that  case  cannot  now  be  quoted  as  lapng 
down  any  general  rule  of  construction  so  as  to  make  the  point 
of  time  when  the  shipment  is  completed  and  the  bill  of  lading 
given  the  sole  criterion  whether  the  goods  answer  the  descrip- 
tion. On  the  contrary,  the  period  during  which  the  goods  are 
put  on  board  is  the  thing  to  be  looked  to,  but  whether  the 
whole  of  this  time  must  be  confined  within  the  month  named, 
or  whether  if  done  continuously  the  lading  may  be  looked  upon 
as  one  act  to  be  dated  from  the  time  of  its  completion,  is  left 
by  the  judgment  of  the  Lords  to  be  an  open  question,  upon 
which  however  the  former  alternative  seems  the  more  likely  to 
prevail. 

Where  the  contract  was  for  purchase  of  goods  "  to  be  dis- 
patched "  from  St.  Petersburg  not  later  than  Slst  July,  it  was 
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held  sufficient  that  the  goods  were  sent  off  in  lighters  by  tU 
day  (Bufk  v.  Spence,  4  Camp.  329). 

Where  a  sale  was  made  on  the  1st  of  May  of  goods,  to  b. 
paid  for,  according  to  the  invoice,  "in six  or  eight  weeks," id 
action  was  brought  for  payment  on  the  18th  of  July.  Hi 
judge  having  left  it  to  the  jury  to  say  what  was  the  &ir  b» 
cantile  meaning  of  the  expression  ''  from  six  to  eight  weeb;' 
they  found  that  the  action  had  not  been  brought  prematonlj; 
The  Court  of  Common  Pleas  on  the  authority  of  AUxanier  % 
Vanderzee  held  that  the  question  was  properly  left  to  tb 
jury,  and  sustained  the  verdict  {Aahforth  v.  Bedford,  L  S.  f 
C.  P.  20). 


Impossibility, 
ori{iinal  or 
Buperveuing. 


Implied  con- 
dition that 
performance  is 
possible. 


Kianiplcs. 


If  the  thing  expressed  to  be  promised  under  a  C0Qtnu^(if 
sale  or  otherwise)  is  physically  impossible,  quod  natura  fitii 
non  concedit,  the  contract  is  void  ;  and  if  after  the  makiiig  tf 
the  contract  the  thing  promised  has  become  impossible  thfoagk 
the  act  of  God,  the  obligation  is  at  an  end  (Benjamin,  2iiddl 
455,  459,  and  authorities  there  cited). 

In  the  former  case  the  contract  is  regarded  as  8im|dyiBMi- 
ingless;  in  the  latter  the  agreement  is  construed  as  subject  to 
an  implied  condition. 

This  implied  condition  is  perhaps  more  correctly  expreaei 
as  follows : — Where  the  continued  existence  and  fitness  of » 
ceitain  person  or  thing  is  a  necessary  condition  to  render  die 
performance  of  a  contract  possible,  it  is  an  implied  term  of  tke 
contract  that,  if,  by  some  force  or  cause  which  it  is  hsfiA 
human  skill  or  foresight  to  avert,  the  person  or  thing  shall  oeiM 
to  exist  or  to  be  in  a  state  of  fitness,  then  the  performance  so  fcr 
as  relates  to  the  period  subsequent  to  the  change  of  dToai^ 
stances  is  excused  on  both  sides. 

So  where  there  is  an  agreement  to  sell  and  deliver  a  honeoD 
a  fixed  future  day  and  the  horse  die  in  the  interval  (Benj.  ^ 
8up.,  WUlia/ms  v.  Hill,  Palm.  548).     So  where  a  music  haU  m 
let  for  a  particular  day,  and  meantime  burnt  down  accidentally 
{Taylor  v.  CcMweU,  3  B.  &  S.  826).     Where,  pending  a  omi- 
tract  of  personal  service,  one  of  the  parties  has  died  {Boad  ?« 
Firth,  L.  R.  4  C.  P.  1  ;  Farrow  v.  Wilson,  L.  R.  4  C.  P.  744; 
Whinciip  V.  Hughes,  L.  R.  6  C.  P.  78).    Where  an  eminent 
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aHiate  agreed  to  play  at  a  concert,  but  (without  fault)  was,        ^^?' ^* 
when  the  time  came  too  ill  to  do  so  {RobiTiaon  v,  Davison^  ^- — » ^ 


L.  R.  6  Ex.  269).  In  all  these  cases  the  performance  has  been 
excused.  And  where  work  was  agreed  to  be  done  by  one  party 
on  the  premises  of  the  other,  to  be  paid  for  on  completion, 
and  the  premises  were  destroyed  by  accidental  fire  in  such  a 
way  as  to  render  the  completion  of  the  work  impossible,  it  was 
held  by  the  Exchequer  Chamber  on  appeal  from  the  Common 
Pleas,  that  the  result  was  to  excuse  both  parties  from  the  further 
performance  of  the  contract  but  to  give  a  cause  of  action  to  neither 
{Appleby  v.  Myers,  L.  R.  2  C.  P.  651,  reversing  same  case  L.  R. 
1  C.  P.  615).  And  where  there  was  a  contract  for  the  sale  of 
200  tons  of  potatoes  oflF  a  certain  piece  of  land  which,  in 
ordinary  years,  was  amply  suflScient  to  produce  such  a  crop, 
but  owing  to  blight  only  produced  eighty  tons  which  were  de- 
livered, it  was  held  by  the  Court  of  Appeal,  affirming  the  deci- 
sion of  the  Queen's  Bench,  that'  the  vendor  was  excused  from 
the  performance,  so  far  as  relates  to  the  remaining  120  tons 
{Howdl  v.  Coupland,  L.  R.  9  Q.  B.  462 ;  1  Q.  B.  D.  258). 

And  if,  after  a  contract  has  been  entered  into,  the  performance  And  that  it 
becomes  legally  impossible,  or  is  prevented  by  an  act  of  State  be^iawfuL*^^* 
of  our  own  Government,  there  is,  by  similar  implication,  an 
excuse  from  further  performance  {Baily  v.  de  Crespigny,  L.  R. 
4  Q.  B.  180  ;  Newby  v.  Sharpe,  8  Ch.  D.  39). 

But  where  the  thing  agreed  to  be  done  is  not  in  itself  Mere  inability 
physically  impossible,  although  the  contractor  is  in  fact  unable  no  ei^us^^^ 
to  carry  it  out  {Kearon  v.  Pearson,  7  H.  &  N.  386 ;  Jones  v. 
St  John's  ColLy  L.  R.  6  Q.  B.  115),  or  where  the  law  or  act  pro- 
hibiting or  preventing  the  performance  is  that  of  a  foreign 
government  {Barker  v.  Hodgson,  3  M.  &  S.  267;  Kirk  v. 
Oibbes,  1  H.  &  N.  810),  he  is  not  excused ;  unless  indeed  both 
parties  have  become  incapacitated,  as  for  instance  where  the 
act  prevented  is  one  in  which  both  parties  ought,  according  to 
the  contract,  to  have  concurred  (see  Ford  v.  Cotesmortii,  L.  R. 
4Q.  B.  127,137;  5  Q.  B.  544). 

A  curious  case  decided    by  Jessel,  M.R.,  {In  re   Arthur,  jf  coTcnanting 
AHhur  v.  Wynne,  14  Ch.  D.  603)  was  this:— By  marriage  P^y^^afthe 

•^         '  '  .  option  of  per- 

settlement  (in  the  Scotch  form)  the  husband  assigned  to  his  forming  within 
marriage  trustees  two  policies  of  assurance  on  his  life  for  £5000  and  by  delay 
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each  expiring  at  a  date  about  two  years  after  the  marriage^ 
and  bound  himself  on  or  before  that  date  to  effect  a  new  poKej.; 
for  £10,000.  He  took  no  steps  to  effect  a  new  policy  until  tkj 
day  before  the  expiry  of  the  old  ones  ;  and  by  that  time  ii  ] 
consequence  of  a  then  recent  change  in  his  health,  his  life  Ui 
become  uninsurable.  The  Master  of  the  Rolls  held  that,  hmtf 
had  ample  time  within  which  he  might  have  fulfilled  the  ob- 
ligation, he  was  not  excused  from  it ;  and  decided  that  his  eMit 
was  liable  to  the  trustees  for  the  £10,000. 


Contract  con- 
ditional on  act 
of  third 
penon. 


If  a  sale  is  made  expressly  conditioned  upon  an  act,  or  fori  . 
price  to  be  fixed  by  reference  to  an  act  {e.g.,  the  taking  of  I  j 
valuation)  to  be  done  by  a  third  person,  that  is  considered  as  if 
the  essence  of  the  contract,  and  if  this  third  person  refote 
(without  default  of  either  party  to  the  contract)  ^  to  perfomi  tk 
act,  the  sale  cannot  take  effect  {ThurneU  v.  Balbimie,  ilLk 
W.  786). 

Where,  however,  an  agreement  was  made  in  the  followifig    j 
terms  : — "  Agreed  to  sell  my  horse  P.  to  J.  B.  for  the  sum  if 
£200,  provided  that  he  trots  eighteen  miles  within  one  hour: 
and  that  to  be  done  within  one  month  from  this  day,  and  J.  N. 
to  be  the  judge  of  the  performance  :  if  the  above  task  is  not 
performed  the  horse  is  hereby  sold  to  the  said  J.  B.  for  the  mm 
of  Is.y  which  he  has  this  day  paid  to  me."     In  an  action  &r 
delivery  of  the  horse,  it  was  held,  on  demurrer  to  a  plea  averring 
that  J.  N.  had  refused  to  act  as  judge,  that  the  agreeme&t 
meant  a  sale  of  the  horse  for  la.,  with  a  condition  subseqaeni 
that  there  was  to  be  a  fuiiher  payment  if  the  horse  perfonned 
the  task  assigned ;  but  as  it  was  essential  to  the  performanoe 
that  J.  N.  should  act  as  judge,  the  condition  failed,  and  th» 
extra  payment  could  not  be  required  as  a  condition  of  tk 
delivery  of  the  horse.     There  was  a  further  question,  whether 
the  contract  as  so  authorised  was  not  an  illegal  wager,  but  iK^ 
decision   on  that  point  was  given   at  this  stage  of  the  c» 
(Brogden  v.  Marriott,  2  Bing.  N.  C.  473). 


^  If  the  Bale  is  conditioned  upon 
something  to  be  done  which  be- 
comes impossible  by  default  of  one 
of  the  parties,  it  will  be  considered, 


as  against  the  defaulter,  that  tk* 
condition  is  fulfilled  {Maehu^- 
Dick,  H.  L.  on  appeal  from  Soot- 
land,  6  App.  Ca.  251). 


"SALE   OR   RETURN."  317 

It  will  be  observed  that  under  circumstances  of  the  kind  here         P^"  ^'• 

§  a. 
under  discussion,  there  is  a  great  practical  difference  between    ^ -^ — -^ 


the  case  of  an  executory  contract  for  sale,  and  that  of  a  contract 
for  work  to  be  done  {e.g.,  upon  the  house  or  land  of  another). 
Where  there  is  a  contract  for  work  to  be  done,  and  the  payment 
for  the  work  is  conditioned  upon  the  act  of  a  third  party,  the 
contractor  may  lose  the  fruit  of  his  labour  altogether,  if  the 
condition  fails  without  the  fault  of  the  other :  it  being  clear 
that  he  cannot  in  such  a  case  fall  back  on  a  quantum  meruit 
{Ravger  v.  O.-W.  Ry.  Co.,  5  H.  L.  C.  72,  101) ;  unless  indeed 
performance  has  been  hindered  by  the  act  of  the  other  party 
{Taylor  v.  Guppy,  3  M.  &  W.  387).  In  the  case  of  an  executory 
sale  of  goods,  however,  unless  the  subject-matter  has  perished 
(^  case  already  dealt  with,  p.  314  supra),  the  vendor  is  simply 
left  witli  the  goods  on  his  hands.  If  indeed  there  has  been  a 
part  delivery  of  the  goods,  and  the  goods  so  delivered  are  kept 
and  not  redemanded,  there  would  (if  the  contract  itself  was  not 
divisible)  be  a  presumption  of  a  fresh  contract  to  take  the  goods 
so  delivered  at  a  fair  price ;  or  if  the  original  contract  price 
were  in  its  nature  apportiouable  {e.g.,  if  fixed  by  weight  or 
number  of  things  having  a  fair  average  quality)  then  at  an 
apportioned  part  of  the  original  contract  price. 

The  bargain  called  '*  sale  or  return  "  is  an  example  of  a  sale  «« Rale  or 
dependent  on  a  condition  ;  the  buyer's  election  to  keep  the  "*^"- 
goods,  as  shown  by  his  not  returning  them,  being  a  condition 
precedent  to  the  sale  taking  effect.  The  effect  of  the  transac- 
tion has  been  stated  in  Moss  v.  Sweet,  16  Q.  B.  493,  as  follows: — 
"  Where  goods  delivered  on  sale  or  return  are  not  returned 
within  a  reasonable  time,  the  sale  of  the  goods  becomes  absolute." 
This  is  doubtless  a  correct  view  of  the  bargain  strictly  called 
"sale  or  return."  The  phrase  has,  however,  been  somewhat 
loosely  applied  to  special  contracts  between  dealers,  or  between 
manufacturer  and  dealer  having  for  their  ultimate  object  the 
disposal  of  the  goods  to  the  public. 

The  following    three    cases    are   instances  of  such  special  Special  contracts 
contracts,  but  in  none  of  them,  I  thifik,  is  the  bargain  one  of  reJ^Jd^Y^ 
"  sale  or  return  "  properly  so  called. 
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In  Liveaay  v.  Hood^  2  Camp.  83,  there  was  a  contxact  betwM 
a  wholesale  and  a  retail  dealer,  that  the  former  shoald  fros 
time  to  time  supply  the  latter  with  goods  up  to  £100,  wbuk 
the  latter  was  to  sell,  settling  monthly  with  the  former  it 
cei*tain  prices  agreed  upon  between  them  for  the  goods  soli 
The  question  arose  on  the  bankruptcy  of  the  retail  deila; 
whether  the  goods  on  hand  under  this  arrangement  were  in  Ui 
reputed  ownership,  and  it  was  held  that  they  were.    *UiAr 
the  agreement,'*  it  was  said,  "  the  l)ankiiipt  was  to  sell  thm 
goods  not  as  factor  but  as  principal."     In  the  case  of  Ex  fok 
White,  in  re  NeviLl,  L.  R.  6  Ch.  897,  a  question  arose  cot  of  • 
course  of  dealing  between  a  manufacturer  and   a  dealer,  bf 
which  the  goods  sold  by  the  latter  to  customers  were  settled  far 
monthly  between  the  parties  according  to  a  certain  price  list 
The  dealer  was  not  restricted  as  to  the  prices  he  should  charge  to 
customers,  or  the  credit  he  should  allow  them.     The  qoestui 
was  whether  the    monies  received  by  the  dealer  from  Ae 
customers,  were  received  on  his  own  account,  or  as  agent  far 
the  manufacturer,  and  the  decision  was  that  he  received  thes 
on  his  own  account.     The  transaction  was  held,  in  effect,  tob^ 
that  each  piece  of  goods  was  delivei-ed  to  the  dealer  npon  fte 
terms  that  if  and  when  he  sold  any  to  a  customer,  he  should 
be  taken  to  have  purchased  the  same  from  the  manufacturer 
at  the  price  in  the  list. 

In  the  case  of  Ex  pai'te  Bright,  in  re  Smith,  10  Ch.  D.  568» 
there  were  terms  of  arrangement  in  writing,  which,  at  fiwt 
sight,  seem  very  like  the  course  of  dealing  in  the  last  cuft- 
The  terms  proposed  by  the  consignees  and  which  were  in  «1>* 
stance  accepted  by  the  manufacturers  wei-e  as  follows  : — ^"Iti» 
agreed  that,  when  quoting  prices  to  us,  you  are  to  make  tbeo 
as  low  as  possible,  leaving  yourselves  only  the  ordinary  mann- 
facturing  profit  which  you  are  in  the  habit  of  getting.  6»- 
It  is  agreed  that  we  shall  offer  and  sell  your  goods  throughout 
Great  Britain  and  Ireland,  at  such  an  advance  on  your  prices  •• 
we  may  deem  right,  so  as  to  leave  us  a  fair  commission  covering 
travelling  expenses,  &c.  3rd.  It  is  agreed  that  we  shall  h® 
entitled  to  retain  this  advance  obtained  on  your  cost,  but  that 
all  other  money  or  bills  which  shall  be  received  by  us  as  pay* 
ment  for  your  goods  shall  be  dulj'  collected  and  remitted  byns- 
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4th.  We  agree  to  guarantee  all  accounts."  It  was  held  by  the 
Court  of  Appeal  that  the  transaction  between  the  manufacturer  " 
and  consignee  was  not  one  of  sale,  conditional  or  otherwise,  but 
one  of  agency.  It  was  further  held  that  the  reputed  ownership 
clause  did  not  apply,  because  the  consignees  described  them- 
selves to  the  world  both  on  a  brass  plate  on  the  door  of  their 
place  of  business  and  on  their  invoices  as  ''merchants  and 
manufacturers'  agents." 

As  further  instances  of  contracts  of  conditional  sale  where  the  ^^^^^  special 

coDuitioiia. 

sale  became  absolute  upon  the  fulfilment  of  the  condition,  I 
may  mention  Bianchi  v.  Nashf  1  M.  &  W.  545  ;  and  Beverly 
V.  Lincoln  Oas  Co,,  6  Ad.  &  E.  829.  And  where  the  sale 
became  void  by  the  failure  of  the  condition,  Elphick  v.  Bamea 
(5  C.  P.  D.  321) ;  Hecvd  v.  Tatteraall  (L.  R  7  Ex.  7) ;  and  see 
p.  »323,  potit. 

Where  a  trader,  in  consideration  of  a  loan  of  money,  assigned 
his  stock  in  trade  by  a  bill  of  sale  under  a  proviso  that  until 
default  in  payment  of  the  loan  the  debtor  should  be  entitled  to 
make  use  of  such  stock  without  hindrance  or  disturbance  on  the 
part  of  the  gi*antee,  and  the  trader  subsequently  sold  the  goods 
by  private  contract  fraudulently  and  not  in  the  ordinary  course 
of  his  business ;  it  was  held  that  this  ti*ansaction  did  not  come 
within  the  permission  of  the  proviso,  and  the  property  remained 
in  the  first  grantee,  although  the  second  vendee  was  in  bond 
fide  {Taylor  v.  McKeand,  5  C.  P.  D.  358).  It  is  to  be  observed 
that  there  was  no  question  as  to  the  right  of  creditors  under  the 
protection  of  the  Bills  of  Sale  Act  or  the  Bankruptcy  Act, 

SECTION  IV.— QUESTIONS  ARISING  ON  TERMS  OF  THE  CONTRACT 
COLLATERAL  TO  ITS  ESSENTIAL  ORJECTa 

Uuder  this  head  the  questions  of  general  importance  usually  Warmnty 
arise  on  stipulations  in  the  nature  of  warranty.  A  warranty  ^  "  ' 
has  been  defined  as  "  an  express  or  implied  statement  of  some- 
thing which  the  party  undertakes  shall  be  part  of  a  contract ; 
and  though  part  of  the  contract  collateral  to  the  express  object 
of  it "  (per  Lord  Abinger  in  Chanter  v.  Hopkins,  4  M.  &  W.  399, 
404)  ;  and  it  has  been  laid  down  that  "  an  affirmation  at  the 
time  of  a  sale  is  a  warranty,  provided  it  appear  on  evidence  to 
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RepresentatioDs, 
different 
kinds  of. 


Ist.  Represen- 
tations where 
buyer  is  pre- 
sumed to 
exercise  inde- 
pendent 
judgment. 


2ndly,  Where 
relied  on  as  the 
consideration 
for  part  of  the 
price. 


Srdly.  Where 
essential,  t.f., 
entering  into 
the  considera- 
tion for  the 
whole  obligation 
of  the  buyer. 


have  been  so  intended"  (per  Buller,  J.,  citing  Holt,C.J., ii 
Pasley  v.  Freeman,  3  T.  R.  51,  57). 

T()  explain  the  definition,  it  is  necessary  to  distinguiah  the 
circumstances  under  which  statements,  or  repreaentaiians,  aie 
made. 

First,  there  may  be  a  representation  of  a  fact  such,  or  fmckr 
such  circumstances,  that  the  buyer  is  not  presumed,  in  makio^ 
his  contract,  to  have  relied  on  it.  Such  are  mere  puffing  state- 
ments in  regard  to  goods  bought  in  specie,  the  buyer  haYioj^ 
before  or  at  the  time  of  the  contract,  the  opportunity  rf 
examination,  and  the  means  of  judging  for  himself  as  to  Ae 
correctness  of  the  statement.  Upon  such  representation  (ena 
if  expressed  in  the  contract  itself),  the  seller  is  not  liable  unkis 
he  has  made  the  statement  knowing  it  to  be  false.  But  if  Ik 
seller  made  the  statements  knowing  them  to  be  false,  the  bajer; 
if  in  fact  misled,  has  his  remedy.  For  though  he  is  presomei 
not  to  have  relied  upon  the  truth  of  the  statement,  andso&r 
to  have  exercised  his  own  judgment;  he  may  be  presumed  to 
have  relied  upon  the  seller  having  believed  the  statement  to 
be  true.  The  ground  of  his  remedy  is  a  fraud  on  the  paitrf 
the  seller ;  and  to  this  I  shall  revert  in  the  sequeL 

Secondly,  there  may  be  a  representation  of  a  fact  on  wbiA 
the  buyer  is  presumed  to  have  relied  as  entering  into  the  con- 
sideration for  some  pari  of  the  promise  on  his  part.  This  is  the 
same  as  to  say  (where  the  representation  is  by  the  seller  r^ard- 
ing  the  thing  sold)  that  the  truth  of  the  representation  is  made 
part  of  the  contract,  not  as  a  condition  of  the  transfer  of  pro- 
perty being  carried  out,  but  as  a  matter  collateral  to  tkit 
primary  object  being  carried  out.  In  this  case  there  is  » 
war^^anty  properly  so  called. 

Thirdly,  there  may  be  a  statement  or  representation,  swA 
that  the  buyer  is  presumed  to  have  relied  on  it  as  entering  inte 
the  consideration  for  the  whole  of  the  engagement  on  his  pxl 
And  in  this  case  the  truth  of  the  statement  is  a  condiii^ 
precedent  as  already  explained  (p.  300,  ante).  And  the  sorts  of 
statements  which  are  construed  as  conditions  have  beea 
already  reviewed  (pp.  300 — 305  ante). 

In  the  present  section  I  confine  myself  to  the  consideratio'9 
of  warvaniies  properly  so  called. 
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I 

A  statement  made  by  the  seller  at  the  time  of  the  contract        Part  v. 

is  a  warranty  if  the  parties  intend  the  seller,  as  part  of  the  ^ » — — 

contract,  to  undertake  that  the  statement  is  true.  „t  time  of  sale 

If  the  contract  is  contained  in  a  document  intended  by  both  "  *  T****? j*?'  *' 

*'  80  intenued  by 

parties  to  embody  its  tenns,  such  a  document  is,  according  to  parties, 
the  principle  already  explained  (p.  196,  supra),  the   primary  JJ]^^J®  **' 
and  only  evidence  of  the  terms,  and  if  it  does  not  contain  the  ^'^en  by 
statement  there  is  an  end  of  the  matter  {Pickering  v.  Dmuson,  contract  only. 
4  Taunt.  779 ;  Freeman  v.  Baker,  5  B.  &  Ad.  797 ;  Kain  v. 
Old,  2  B.  &  C.  627).     But  it  is  not  every  document  embodying 
terms  of  a  contract  which  is  thus  conclusive.     For  the  parties 
may  have  intended  the  document  to  be  a  record,  not  of  the 
whole  terms  of  the  contract  but  of  certain  terms  only  (Allen  v. 
PivJc,  4  M.  &  W.  140).     And  an  informal  document  such  as  a 
receipt  stating  the  goods  and  price,  raises  no  presumption  of 
the  intention  to  record  the  whole  transaction  although  a  docu- 
ment bearing  on  the  face  of  it  to  be  a  sale  or  contract  note, 
would  raise  such  a  presumption  very  strongly. 

Accordingly,  there  are  two  cases  in  which  parol  evidence  of  When  admiasible 
the  intention  is  admissible ;  1st,  where  it  does  not  appear  that  ^  ^*"*  * 
the  parties  have  adopted  any  document  as  embodying  the 
whole  terms  of  their  contract  (e.g,  in  Cave  v,  Coleman,  3  M.  & 
R.  2) ;  2ndly,  where  there  is  such  a  document,  but  the  docu- 
ment is  in  its  terms  ambiguous,  so  that  on  the  document 
itself  it  remains  doubtful  whether  a  statement  or  description 
regarding  the  goods  is  intended  to  be  a  wairanty  or  merely  a 
representation  or  statement  of  belief  on  the  part  of  the  seller 
not  intended  to  be  relied  on  by  the  other ;  or,  it  may  be.  a 
superfluous  description  of  goods  whose  identity  and  essential 
qualities  can  be  established  and  ascertained  independently  of  it. 

Cases  of  the  first  class  are  Cave  v.  Coleman  (3  M.  &  R.  2), 
where  the  warranty  was  established ;  and  Hopkins  v.  Tail- 
queray  (15  C.  B.  138)  and  Stuckley  v.  Bailey,  1  H.  &  C.  405, 
where  it  was  not.  Cases  of  the  second  class  are  Power  v. 
Barhavi  (pictures — "  Canaletti,**  4  A.  &  E.  473),  where  the 
warranty  was  estabh'shed  ;  and  Jeudwine  v.  Slade,  2  Esp.  572 
(pictures — "Claude  Lorraine"  and  "Teniers"),  where  Lord 
Kenyon  thought  there  was  no  warranty. 

In  Wood  V.  Smith,  5  M.  &  R.  124,  a  statement  by  the  seller 
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of  a  horse  at  the  time  of  sale, — ''  he  is  sound  to  the  best  of  mj 
knowledge  but  I  will  not  warrant  him/'  was  held  to  import  i 
qualified  warranty  that  the  seller  knew  of  no  unsoundness. 

Construction  of  I  shall  here  state  some  rules  of  construction  which  have  ben 
warranties  in  laid  down,  or  which  may  be  deduced  from  the  cases  relating  tv 
^'"^^«-  warranties. 

Where  the  contract  for  the  sale  of  goods  is  in  writioj^ni 
contains  a  particular  express  warranty,  the  Court  will  not 
extend  such  warranty  by  implication  of  intention  arising  {ran 
the  cii'cumstances.  This  was  laid  down  in  the  case  of  DtdbM 
V.  Ziziana^  10  C.  B.  602,  and  is  only  an  application  of  tk^  I 
leading  rule  as  to  written  contracts  already  frequently  adverted 
to.  The  contract  in  the  case  here  referred  to  was  for  sale  cf  i 
cargo  of  Indian  corn,  with  an  express  warranty  that  the  quality 
was  equal  to  the  average  of  shipments  of  Salonica  of  that  seiiei, 
and  that  the  com  had  been  shipped  in  good  and  merchantilik 
condition.  The  judge  had  left  it  to  the  juiy  to  say  whether  tk 
com  was  at  the  time  of  shipment  in  a  good  and  merdiantibb 
condition  fat'  a  foreign  voyage;  and  this  was  held  a  miBdirectioa 
Where  however  the  pui-pose  for  which  the  goods  were  tob 
furnished  was  expressed  in  the  contract,  as  where  the  contiMi 
was  to  supply  "troop  stores,"  it  was  held  that  the  implied 
condition  or  warranty  in  the  election  of  the  buyer  (as  exjdaioed 
p.  305,  ante),  that  they  should  be  fit  for  that  purpose,  was  sot 
excluded  by  an  express  warranty  of  something  else^  as  tkst 
they  should  pass  inspection  of  the  H.KI.C.'s  officers  {Biggi  ▼• 
Parkinson,  7  H.  &  N.  955,  p.  325,  poaf). 

Express  warranty  of  one  quality  is  ground  for  an  inference 
that  statements  of  other  qualities  made  in  the  writing  are  sot 
intended  to  be  warranties  {Budd  v.  Fairmaner,  8  Bing.  48; 
Anthony  v.  HaUtead,  37  L.  T.  N.  S.  433).  The  word  "wir- 
ranted,'*  of  a  horse,  standing  by  itself,  has  been  constraed  to 
imply  a  warranty  of  soundness  exclusively  (Richardwfk  t. 
Brown,  1  Bing.  344).  Instances  of  statements  in  writing  l)f 
the  vendor  which  have  been  held  to  be  warranties  are  Sh^fiketd 
V.  Kain  (5  B.  &  Aid.  240),  where  a  vessel  was  advertised  •» 
"  copper-fastened,"  and  Cowdy  v.  Thomas  (36  L.  T.  N.  S.  HI 
where  in  answer  to  a  question  on  the  treaty  for  sale  of  a  loco- 
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motive  the  vendor  wrote,  " firebox  and  tubes  are  copper,"  and        ^^<\ ^ * 

it  turned  out  that  some  of  the  tubes  were  iron.     In  both  these    "^ ~^ " 

cases  inspection  was  allowed,  but  it  was  inferred  that  the 
inspection  was  for  the  purpose  of  the  buyer  satisfying  himself  on 
other  points ;  being  entitled  to  assume  the  truth  of  the  state- 
ments made  as  above  mentioned. 

A  time  limited  in  the  warranty  of  a  horse,  thus  : — "  war- 
ranted— one  month,"  has  been  held  to  mean  a  waiTanty  against 
such  faults  only  as  shall  be  discovered  in  the  month  {Chapman 
V.  Owyther,  L.  R  1  Q.  B.  463 ;  Byvxiter  v.  Richardson,  1  Ad. 
&  E.  508).  It  is  a  very  usual  practice  in  public  sales  of  horses, 
to  couple  a  stipulation  in  the  nature  of  warranty  limited  as  to 
time,  with  a  further  stipulation  that  the  horse  is  to  be  returned 
within  the  time,  so  making  the  discovery  of  a  fault  and  return 
of  the  horse  within  the  time  a  condition  subsequent  annulling 
the  sale.  This  practice  is  referred  to  by  C.J.  Tiudal  in  Watson 
v.  Denton,  7  Car.  &  P.  85,  89 ;  and  instances  occur  in  Mesraard 
V.  Aldridge  (3  Esp.  271) ;  Adams  v.  Richards,  2  H.  BJ.  573, 
and  Hvachdiffe  v.  Barwick,  5  Ex.  D.  177,  where  the  buyer  not 
having  returned  the  horse  within  the  time  was  barred  from 
insisting  on  the  stipulation  as  a  warranty.  It  has  been  held 
that  the  right  to  return  the  horse  under  such  a  condition  was 
not  defeated  by  an  accident  happening  to  the  horse  in  the 
meantime  without  the  fault  of  the  vendee  {Head  v.  TattersaU, 
L.  R.  7  Ex.  7 ;  see  also  Elphick  v.  Barnes,  5  C.  P.  D.  321, 
and  p.  319,  supra). 

The  term  "  sound  *'  in  the  warranty  of  a  horse  or  other  animal 
has  been  carefully  defined  by  Baron  Parke  in  Kiddell  v.  Bur- 
nard  (9  M.  &  W.  668,  670),  quoting,  with  the  approbation  of 
his  colleagues,  his  own  language  in  Coates  v.  Stevens,  2  Mood* 
&  Rob.  (57,  58).  **  The  term,"  he  says,  "  implies  the  absence  of 
any  disease  or  seeds  of  disease  in  the  animal  at  the  time,  which 
actually  diminishes  or  in  its  ordinary  progress  will  diminish  his 
natural  usefulness  in  the  work  to  which  he  would  properly  and 
ordinarily  be  applied."  This  definition  is  perhaps  slightly 
extended  by  the  case  of  Holliday  v.  Morgan  (1  E.  &  E.  1)  in 
which  it  was  held  that  a  congenital  extraordinary  convexity  in 
the  eye  causing  short-sightedness  and  a  consequent  tendency  in 
the  horse  to  shy,  was  unsoundness. 
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*"    cases   on   this    subject   have   already  been 

^  the  head  of  Sales  by  Description,  &.C.,  treated 

'^ — 307,  ante.     I  here,  for  illustration,  further 

1  of  Bijjife  V.  Parkinson  (7  H.  &  N.  955),  wht-re  „. 

tile  before  the  Conrt  in  the  form  of  an  action  '•"» 

nty.  The  defendant  contracted  with  the  plaintitfs 

;  terms ; — "  I  liereby  undertake  to  supply  your 

I  Victoria,  to  Bombay  with  troop  atorea,  viz., 

.  at  £6  158.  Qd.  per  head,  guaranteed  to  puss 

H.E.I.C.'a  officers,  and   also  to   guarantee   the 

ir  invoice,  to  be  on  boanl  on  Sept.  13."     Stores 

under  the  contract,  pa.ssed  survey,  and  were 

accordingly.     They  proved  to  be  unsound  and 

jid  action  was  brought  for  breach  of  contract — 

an  implied  warranty.     Tlie  case  came  before  the 

mber  on  a  bill  of  exceptions  to  the  ruling  of  the 

on,  who  had  directed  the  jury  that,  there  being 

arontee,  no  implied  promitio   of  the  defendant 

rted  into  the  contract.     The  judgment  of  the 

g  of  Cockhurn,  C.J.,  Wightman,  J.,  (.'romptim,  J., 

d  Byles,  J.,)   was  an  follows; — "There  are  two 

rft,  whether  upon  a  contraet  to  supply  provisions 

hiied  warranty  that  they  shall  be  rea.'^onably  fit 

for  which  they  are  intended.     Upon  that  point 

I  be  entertained.  The  principle  of  law  is  correctly 

issage  cited  from  (.'hitty  on  Contracts.     Wh-.re  a 
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of  a  horse  at  the  time  of  sale, — "  he  is  sound  to  the  bnt 

■^    knowledge  but  I  will  not  warrant  hiui,"  was  held  to  ii 

qualified  warranty  that  the  seller  kue\\'  of  do  unsoundsi 

of         I  shall  here  state  some  rules  of  construction  which  hsr 
I        laid  down,  or  which  may  be  deduced  from  the  cases  rel«t' 
warranties. 

Where  the  contract  for  the  sale  of  goods  is  in  wrHfii^ 
coutains  a  particular  express  warranty,  the  Court  1f$) 
extend  such  warranty  by  implication  of  intention  arinQ^'^ 
the  circumstances.  This  was  laid  do'\'n  in  the  case  of  Ob* 
T,  Ziziana,  10  C.  B,  €02,  and  is  only  an  application  j^ 
leading  rule  as  to  written  contracts  already  frequently  R^F 
to.  The  contract  in  the  case  here  referred  to  was  for  biIm 
cargo  of  Indian  corn,  with  an  express  warranty  that  tha  tfj^i 
was  equal  to  the  average  of  shipments  of  Salonica  of  that  9t^ 
and  that  the  com  had  been  shipped  in  good  and  merchayfc 
condition.  The  judge  bad  left  it  to  the  jury  to  say  whet^C^ 
com  was  at  the  time  of  shipmeut  in  a  good  and  mercbao 
condition  for  a  foreign  voyage;  and  this  wiis  held  a  m 

Where  however  the  purpose  for  which  the  goods 
furnished  was  expressed  in  the  contract,  as  where  the  o 
was  to  supply  "troop  stores,"  it  was  held  that  the  18^ 
condition  or  warranty  in  the  election  of  the  buyer  (as  es|j 
p.  305,  ante),  that  they  should  be  fit  fur  that  purpose,  t 
excluded  by  an  express  warranty  of  something  ■ 
they  should  pass  inspection  of  the  H.E.I.C.'s  officers  (B 
Parhinaon,  7  H.  &  N.  955,  p.  325,  ;post). 

Express  warranty  of  one  quality  is  ground  for  an  i 
that  statements  of  other  qualities  made  in  the  writing  a 
intended  to  be  warranties  {Budd  v.  Faii-man&i;  8  Bing.  { 
Anthony  v.  Halstead,  37  L.  T.  N.  S.  433).     The  word  ' 
ranted,"  of  a  horse,  standing  by  itself,  has  been  < 
imply  a  warranty  of  soundness   exclusively    (liicha 
Brown,  1  Bing.  344).    Instances  of  statements  in 
the  vendor  which  have  been  held  to  be  warranties  a 
V.  Kain   (5  B.  &  Aid.  240),  where  a  v&s; 
"copper-fastened,"  and  Cowdy  y.  Tkoma 
where  in  answer  to  a  question  on  the  treaty 
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For  a  catalogue  of  the  diseases  which  have  been  found  b/ 
juries  under  the  direction  of  a  judge  to  constitute  or  notU> 
constitute  unsoundness  in  a  horse,  I  refer  to  Oliphant  on  the  ]At 
of  Horses,  and  the  cases  cited  in  Benjamin,  2nd  ed.,  pp.  505,  SOi 

The  following  rule  of  construction  is  deduced  by  Mr.  Benjaoui 
from  the  cases  of  lAddard  v.  Kain  (2  Bing.  183),  and  Ma/rjdr 
son  V.  Wright  (twice  tried  and  reported,  7  Bing.  603, 8  Bii^ 
454) : — "  A  general  warranty,"  says  Mr.  Benjamin,  "  does  w* 
usually  extend  to  defects  apparent  on  simple  inspecUoD,  reqiiu<- 
ing  no  skill  to  discover  them,  nor  to  defects  known  to  the  taya 
But  the  warranty  may  be  so  expressed  as  to  protect  the  bDj« 
against  the  consequences  growing  out  of  a  patent  defect"  I 
cannot  improve  upon  this  statement. 

Whether  an  agent  for  sale  has  implied  authority  to  giw » 
warranty  of  quality  must  depend  on  the  usage  of  the  ma^ 
in  which  the  sale  takes  place  ;  it  being  necessarily  implied  thifc 
the  agent  has  authority  to  do  all  such  things  as  are  usual  to  bs 
done  in  sales  of  the  kind  in  question.  What  is  usual  ii  ^ 
question  of  evidence  {Dingle  v.  Hare,  7  C.  B.  N.  S.  145). 

In  Brady  v.  Todd,  9  C.  B.  N.  S.  592,  the  Common  Pleas  d^ 
cided  that  a  person,  not  a  horse  dealer,  selling  a  horse  by  asernrt 
by  private  sale  did  not  impliedly  authorise  the  servant  to  gn^ 
a  warranty.  This  does  not  expressly  overriile  Alexomdtf^' 
Gibson,  2  Camp.  555,  where  a  horse  had  been  sold  by  ite 
defendant's  servant  at  a  fair,  and  Lord  Ellenborough  expretted 
the  opinion  that  the  servant  had  implied  authority  to  wairaii 
He  does  not,  however,  seem  to  have  laid  any  stress  on  tlM 
circumstance  that  the  sale  was  at  a  fair,  and  it  may  be  doiiUel 
whether  this  expression  of  opinion  has  now  any  weight  Whea 
the  vendor  is  a  horse-dealer,  the  presumption  is  that  his  servart 
authorised  to  sell,  is  authorised  to  give  a  warranty  {Howo/ri  t 
Sheward,  L.  R.  2  C.  P.  148,  see  also  Sandilands  v.  Jfofti, 
2  B.  &  Aid.  673,  679). 


ImpliM 
warrantj. 
General  rule. 
Caveat  emptor. 


It  is  the  general  rule  in  English  law  that  there  is  no  impiiei 
warranty  of  quality  in  the  sale  of  goods ;  the  principle  bring 
summarized  in  the  words  '*  Caveat  e7npta»\''  The  pnrdiaflr 
can  only  have  relief,  if  he  prove  fraud  on  the  part  of  the  seller 
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[  (Parkinson  v.  Lee,  2  East,  314 ;  Bumihy  v.  BolUtt,  16  M.  &  W. 
r  M4;  Emmerton  v.  Matthews,  7  H,  &  N.  586). 

A  large  class  of  exceptions  to  the  rule  is  furnished  by  the  Exceptions, 
principle  already  stated,  p.  300,  ante,  where  the  sale  is  by 
descri^ion  (including  sales  by  sample)  as  there  defined.  Another 
lardly  less  important  class  of  exceptions  is  furnished  by  the 
inle  (stated  p.  304,  ante),  where  the  goods  are  (by  the  terms 
of  the  contract)  supplied  for  a  particular  purpose.  It  has  been 
ihown  (p.  306,  ante),  how,  in  these  exceptional  cases  the  buyer 
to  whom  goods  are  tendered  as  in  pursuance  of  the  contract, 
may  waive  the  essentiality,  and  treat  the  vendor's  obligation  in 
respect  of  the  standard  or  quality,  as  one  in  the  nature  of  a 
collateral  stipulation,  or  implied  warranty. 

The  important  cases   on   this    subject   have   already   been 

considered  under  the  head  of  Sales  by  Description,  &c.,  treated 

of  at  pages  300 — 807,  ante.     I  here,  for  illustration,  further 

refer  to  the  case  of  Bigge  v.  Parkinson  (7  H.  &  N.  955),  where  ^ij^j^  v. 

the  question  came  before  the  Court  in  the  form  of  an  action  ^^runson,  Ac 

npon  the  warranty.  The  defendant  contracted  with  the  plaintiffs 

in  the  following  terms : — "  I  hereby  undertake  to  supply  your 

ship  the  Queen  Victoria  to  Bombay  with  troop  stores,  viz., 

dietary,  &a,  ...  at  .£6  15s.  6rf.  per  head,  guaranteed  to  pass 

wrvey  of  the  H.E.LC.'s  officers,  and   also   to   guarantee   the 

quantities,  as  per  invoice,  to  be  on  board  on  Sept.  13.'*     Stores 

^ere  tendered  under  the   contract,  passed  survey,  and  were 

taken  on  board  accordingly.     They  proved  to  be  unsound  and 

unwholesome,  and  action  was  brought  for  breach  of  contract — 

in  effect,  upon  an  implied  warranty.     The  case  came  before  the 

Exchequer  Chamber  on  a  bill  of  exceptions  to  the  ruling  of  the 

Lord  Chief  Baron,  who  had  directed  the  jury  that,  there  being 

n   express  guarantee,  no  implied  promise   of  the  defendant 

ould  be  imported  into  the  contract.     The  judgment  of  the 

!lourt  (consisting  of  Cockburn,  C. J.,  Wightman,  J.,  Crompt<in,  J., 

Seating,  J.,  and  Byles,  J.,)   was  as  follows  : — "  There  are  two 

nestions  : — First,  whether  upon  a  contract  to  supply  provisions 

here  is  an  implied  warranty  that  they  shall  be  reasonably  fit 

Mr  the  purpose  for  which  they  are  intended.     Upon  that  point 

ot  a  doubt  can  be  entertained.  The  principle  of  law  is  correctly 

bated  in  the  passage  cited  from  Chitty  on  Contracts.     Where  a 
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Part  V.        buyer  buys  a  specific  articlei  the  maxim  caveat  emptor  appUei 

r but  where  the  buyer  orders  goods  to  be  supplied,  and  trusts  to 

the  judgment  of  the  seller  to  select  goods  which  shall  b 
applicable  to  the  purpose  for  which  they  are  ordered,  there ii 
an  implied  warranty  that  they  shall  be  reasonably  fit  for  tkt 
purpose ;  and  I  see  no  reason  why  the  same  warranty  ahoilii 
not  be  comprehended  in  a  contract  for  the  sale  of  provisioaL* 
The  second  question  was  whether  by  the  particular  terms  of  tba 
contract  an  implied  warranty  was  excluded  by  the  ezprai 
warranty  that  the  stores  should  pass  survey,  and  the  Coist 
decided  that  it  was  not  excluded. 

To  a  similar  effect  is  the  decision  of  the  Common  Fkii 
Division  in  a  County  Court  Appeal  arising  out  of  a  contract  by 
a  wholesale  importer  to  send  to  the  defendant,  who  is  a  retafl 
provision  dealer  in  London,  weekly  supplies  of  Ostend  rabbite 
The  effect  of  the  decision  is  that  there  was  an  implied  tern 
that  the  goods  should  be  so  supplied  as,  in  the  ordinaiy  oouM 
of  transit,  to  reach  the  buyer  in  a  condition  capable  of  beiig 
retailed  by  him  as  wholesome  food  {Beer  v.  Walker,  25  W.& 
880). 

I  have  hitherto  considered  the  implied  undertaking  ai  t0 
fitness,  by  the  manufacturer  or  dealer  supplying  goods  for  a 
particular  purpose,   as   confined   to  executory   contracta    ht 
regard  to  the  manufacturer,  there  is,  even  in  regard  to  finUtel 
articles  specifically  selected  by  the  buyer,  an  implied  warfQUij/ 
that  the  article  is  reasonably  fit  for  use,  as  the  thing  it  profesM 
to  be.    Thus  in  Shepherd  v.  Pyhvs  (8  M.  &  G,  868),  it  wtf 
decided  in  regard  to  the  purchase  of  a  barge  from  the  builder, 
that  there  was  an  implied  warranty  of  the  barge  to  be  fit  ftf 
use  generally  as  a  barge,  though  not  that  it  was  fit  for  » 
particular  object  which  was  not  in  the  contract     In  J(yM^* 
Bright,  6  Bing.  533,  the  question  arose  upon  copper  sheathing 
selected  by  the  purchaser.     The  distinction  between  a  man*' 
facturer  and  dealer  was  pointed  out  in  that  case  by  Piu^  *• 
(p.  546) ;  but   that   distinction  was  really  immaterial  to  the 
decision,  because  in  the  view  taken  by  all  the  other  judges,  the 
use  to  be  made  of  the  copper  was  held  to  be  part  of  the  contract 
That  it  is,  in  such  a  case,  immaterial  whether  the  article  was 
furnished  by  the  manufacturer  or  by  a  dealer,  appears  by 
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opinion8  of  the  judges  in  Brown  v.  Edgington  (2  M.  &  G. 
279,  292,  293).  But  the  distinction  may,  notwithstanding,  be 
material  in  the  case  of  sale  of  goods  selected  in  specie  by  the 
purchaser,  without  any  express  statement  as  to  the  use  to  be 
made  of  the  goods.  It  is  obvious  that  in  such  a  case  the 
purchaser  does  rely  to  some  extent  upon  the  skill  of  the  manu- 
facturer. And  to  this  eflfect  Shepherd  v.  Pyhus  and  Jones  v^ 
Bright  may  fairly  be  cited  as  authorities. 

This  implied  warranty  of  the  manufacturer  does  not  extend 
in  favour  of  a  sub-purchaser  not  a  party  to  the  contract  with 
him  {Longmaid  v.  Holliday,  6  Exch.  761).  To  make  out  a 
liability  in  such  a  case  something  must  be  shown  amounting  to 
fraud  ('i.e.  intentional  wrong)  on  the  part  of  the  manufacturer ; 
or  else  there  must  be  an  absolute  duty  incumbent  on  the  manu- 
facturer to  use  skill  or  care  in  the  manufacture ;  and  this  may 
possibly  be  the  case  in  regard  to  articles  which  are  known  to  be 
highly  dangerous  if  not  skilfully  or  carefully  manufactured. 
On  these  points  I  refer  to  Langi*idge  v.  Levy  and  Oeorge  v. 
Skwington,  and  the  remarks  on  these  cases  in  my  book  on 
Negligence  (2nd  ed.  p.  178) ;  and  to  the  more  recent  case  of 
Parry  v.  Smith,  4  C.  P.  D.  325,  327. 

I  must  here  mention  another  exceptional  class  of  cases  where 
there  is  an  implied  warranty  by  the  custom  of  a  particular 
trade,  as  in  Jones  v.  Bowden,  4  Taunt.  847.  This  is  only  an 
instance  of  the  general  principle  importing  into  contracts  the 
usage  of  the  trade,  where  lawful  and  established  by  evidence. 

There  is  a  warranty  imposed  by  statute,  25  &  26  Vict.  c.  88,  Warranty  by 
sees.  19  &  20,  on  the  seller  of  articles  with  a  trade  mark,  or  ***^***®- 
descriptive  label,  to  the  effect  that  in  the  former  case  the  trade 
mark  is  genuine  and  in  the  latter  that  the  description  is  true. 

The  "  Sale  of  Food  and  Drugs  Act,  1875,"  commonly  known  Penalties  for 
as  the  Adulteration  Act  (38  &  39  Vict.  c.  63)  contains  (sec.  27)  ^^  warrautiw. 
express  penal  clauses,  against  giving  false  warranties  in  writing 
or  supplying  false  labels. 

The  only  question  as  to  wananty  of  title  on  the  sale  of  goods  is  Implie<l 
yfhether y  prinid  fade,  by  the  mere  act  of  selling  a  specific  ascer-  ^*title/ 
tained  chattel,  the  vendor  impliedly  states  that  the  chattel  is  his. 
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Vart  V.  Notwithstanding  the  statements  to  the  contrary  in  some  rf 

^■"^ — r^ the  ancient  authorities,  and  some  dicta  of  Baron  Parke  in  ti» 

case  of  MorUy  v.  AtteTiboTough,  3  Ex.  500;  the  modem  rale 
and  practice  appears  to  be  well  settled  that,  primA  fcunet  tliere 
is  such  an  implied  statement,  and  therefore  a  warranty  bj  tbe 
vendor  that  he  is  the  owner  ;  but  that  it  is  open  to  showbjtlie 
situation  of  the  parties  and  the  circumstances  of  the  sale,  tk 
intention  to  be  only  that  the  vendor  should  transfer  such  intemt 
as  he  had. 

This  is  in  effect  the  result  deduced  by  Mr.  ^njamm  on  % 
careful  and  accui*ate  review  of  the  authorities ;  and  in  the 
conclusion,  combining  the  result  of  this  analysis  with  that  of 
the  learned  author's  own  judgment  and  experience,  I  canonlj 
express  my  entire  concurrence. 

The  more  recent  cases,  which  give  the  key  to  the  rest^  are 
Eichholz  V.  Banister,  17  C.  B.  N.  S.  708 ;  and  BagueUf  ▼. 
Hawleyy  L.  R.  2  C.  P.  625.     The  rule  stated  is  perfectly  eon- 
sistent  with  the  decision  in  Mc/iUy  v.  Attenborovjghf  8  Bl 
500 ;  which  merely  amounted  to  this,  that  in  the  public  flak 
by  a  pawnbroker  of  unredeemed  pledges  without  an  ezpna 
warranty,  no  further  warranty  or  statement  was  implied  thai 
that  the  things  had  been  pledged  to  him  and  were  unredeemed. 
It  is  also  perfectly  consistent  with  the  cases  relating  to  patents^ 
Hall  V.  Conder,  2  C.  B.  N.  S.  22,  and  Smith  v.  NeaU,  2  C.  R 
N.  S.  67.    In  Bagueley  v.  Hawlty,  Mr.  Justice  Willes  (L  R  J 
C.P.  629),  remarked  that  he  agreed  with  the  jury  that  the  thing 
which  the  defendant  sold  was  a  boiler,  and  not  a  lawsuit    But 
in  the  sale  of  a  patent  every  one  knows  that  the  right  to  a 
lawsuit  is  exactly  that  which  is  bought. 

I  have  here,  for  convenience,  included  warranty  of  title 
amongst  the  stipulations  collateral.  It  is  easy  to  see  that)  if 
the  question  arises  from  an  absolute  want  of  title  in  the  vendor, 
it  goes  to  the  essence  of  the  contract.  But  here,  as  in  everj 
other  case  of  a  representation  by  one  party  acted  on  by  tbe 
other,  it  is  in  the  option  of  the  latter  to  adopt  the  transactioo 
so  far  as  it  can  be  adopted  and  to  treat  the  representation  as  ^ 
collateral  matter  entitling  him  to  damages. 


PART   VI. 

VENDOR'S  RIGHTS  REMAINING  IN  THE  GOODS, 
NOTWITHSTANDING  THE  TRANSFER  OF  THE 
PROPERTY  BY  THE  SALE,  AND  QUALIFYING 
THE  RIGHT  OF  PROPERTY  SO  TRANSFERRED; 
AND  HEREIN  OF  TRANSFER  OF  POSSESSION 
AND    TRANSITUS. 


From  what  has  been  said  as  to  the  effect  of  the  contract  of       p^^t  VI. 
sale   in   passing  the   property,   it   appears  (see   p.   226,  ante)    " 
that  the  transfer  of  property  (in  the  general  sense  in  which  the  pofBession  may 
word  "  property  "  is  used  when  I  speak  of  its  transfer  by  the  notwithstanding 
sale,  or  intention  of  the  contract  itself),  is  not  necessarily  co-  p^rty^^ 
incident  in  time  either  with  the  payment  of  the  price  by  or 
with  the  transfer  of  the  possession  of  the  goods  to  the  vendee. 
And  if  the  transfer  of  property  takes  place  before  payment  of 
the  price  and  before  transfer  of  the  possession,  the  **  property  " 
so  transferred  is  subject  to  certain  rights  of  the  vendor  (in  the 
nature  of  a  special  property  or  right  in  security),  growing  out  of 
his  original  ownership,  and  remaining  in  him  until  either  the 
whole  price  has  been  paid,  or  the  goods  have  been  delivered 
into  the  possession  of  the  buyer. 

These  rights,  commonly  known  as  "  Vendor's  rights,"  include  Vendor's  rights 
the  right  to  retain  the  goods  until  payment  of  the  whole  price;  ^  ""^  *  ****' 
but  they  are  larger  than  a  mere  right  of  retention  or  lien,  and 
extend  in  many  cases  to  a  right  to  resell  the  goods  (Blackburn, 
p.  320 :  Blaxam  v.  Sanders,  4  B.  &  C.  941). 

In  the  cji.se   where   the   buyer  has  become   insolvent,   the  Buyer 
vendor  s  right  extends  to  a  right  to  sell  the  goods  in  order  to 
realize  his  debt  (Bloxam  v.  Sanders,  4  B.  &  C.  941,  Bloxani  v. 
Morley,  4  B.  &  C.  951). 
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Not  insolvent, 
but  in  default. 


Buyer  in  default 
(whether  insol- 
veut  or  not). 

Without  inten- 
tion wholly  to 
refuse 
performance. 


With  the  inten- 
tion wholly  to 
refuse  per- 
formance. 


In  Fuch  case  the 
vendor  may 
resell  as 
accepting 
rescission. 


Or  he  may 
resell  with  the 
intention  to 
hold  the  buyer 
accountable  for 
loss  ;  in  which 
case  he  must 
account  for 
excess  if  any. 
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Where  the  buyer  is  not  insolvent  but  is  in  defiault:— If 
before  the  attempted  resale  he  makes  tender  of  the  price,  tbe 
vendor's  right  is  at  an  end,  and  the  resale  is  void  (Martvadak 
V.  Smith,  1  Q.  B.  389) ;  but  if  no  tender  is  made,  the  vendor 
may  resell ; — the  buyer  having  no  immediate  right  of  posseBsioa 
and  therefore  being  unable  to  complain  of  the  act  ai  t 
wrongful  conversion  of  the  goods  {Milgate  v.  KehUe^  3  IL  &  CL  \ 
1000 ;  Loi^d  V.  Price,  L.  R  9  Ex.  54).  If,  however  the  resale 
was,  in  the  circumstances,  an  unreasonable  act,  there  seems 
nothing  to  prevent  the  buyer  from  bringing  an  action  againsi 
his  vendor  for  damages. 

Where  the  buyer  is  in  default,  whether  insolvent  or  not^  it  tt 
also  necessary  to  make  the  following  distinction. 

If  he  has  made  default,  Tiot  intending  wholly  to  refuse  per- 
formance of  the  contract,  the  default  does  not  give  the  vendor 
any  right  to  treat  the  contiuct  as  rescinded  {Oreavea  v.  T^^ 
1  Salk.  113 ;  MaHi/ndale  v.  Smith,  1  Q.  B.  389 ;  Page  r. 
Cowasjee,  L.  R.  1  P.  C.  Ap.  127). 

But  if  the  buyer  refuses  to  pay  the  price  or  take  away  the 
goods  with  the  intention  of  wholly  refusing  to  perform  tia 
contract;  this  may  be  construed  as  an  offer  to  rescind  tiie 
bargain  giving  the  vendor  an  option  to  treat  it  as  rescinded. 
In  this  case,  if  the  vendor  resells,  it  may  be  in  the  exercise  of 
this  option,  and  if  so  there  is  an  end  of  the  matter  {Langfiniv, 
Tyler,  1  Salk.  113 ;  Hore  v.  MUner,  Peake,  42  n.).  I  rrfer 
also  to  the  cases  (further  explained  in  the  sequel,  p.  362,  posQia 
which  an  insolvent  buyer  declines  the  goods,  impliedly  offaing 
to  rescind  i—Banuick  (1  Str.  165) ;  Scdte  v.  Field  (5  T.  R  211); 
Bartram  v.  Fareh^other  (4  Bing.  579). 

If,  the  buyer  being  in  default,  the  vendor  resells,  the  case  not 
being  one  in  which  the  contract  is  rescinded  ; — that  is  to  say,  if 
either  the  buyer  has  made  no  offer  of  rescission,  or  the  seller 
notwithstanding  such  offer  resells  with  the  intention  of  exer- 
cising his  rights  as  unpaid  vendor,  and  still  holding  the  bayer 
to  his  bargain — if  on  such  resale  there  is  a  deficiency,  the 
vendor  may  recover  the  amount  of  such  deficiency  in  an  action 
of  damages  for  breach  of  the  contract  (Maclean  v.  Dunn, 
4  Bing.  122;  Acebal  v.  Levy,  10  Bing.  876,  384).  But  if 
on  such  resale  there  is  an  excess  over  the  price  bargained  for, 
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ae  vendor  is  accountable  for  such  excess  to  the  purchaser's       Part  VL 

iBiate.    This  seems  the  result  of  the  cases  Valpy  v.  Oakeley 

[16  Q.  B.  941)  and  Griffiths  v.  Perry  (1  E.  &  E.  680),  which 

decided  that  the  sale  in  such  a  case  was  a  breach  of  contract  in 

which  an  action  lay;   the  damages  being  measured  by  the 

excess  (if  any)  of  the  market  price  at  the  time  of  sale  over  the 

oontract  price,  and  being  merely  nominal  if  there  was  no  such 

excess. 

If  the  primary  sale  has  been  made  under  an  express  condi-  Express  con- 
tion  reserviDg  to  the  vendor  a  power  of  resale  on  default,  this  p!,4e°  of^r^e* 
has  been  constnied  as  a  sale  subject  to  a  condition  of  defea-  ^^  default, 
xance,  and  the  seller  having  made  such  a  contract  and  reselling 
on  default  is  presumed  to  have  sold  under  the  condition,  and  so 
wsdnded  the   bargain   (Hagedorn  v.  Laing,   6   Taunt.  162 ; 
Imumd  V.  DuvaU,  9  Q.  B.  1030).     To  avoid  this  result,  there 
is,  in  conditions  of  sale  by  auction,  not  unfrequently  added  to 
tbe  condition  for  resale,  a  further  stipulation  that  the  resale 
shall  not  annul  the  contract  but  that  damages  may  be  recover- 
able notwithstanding. 

The  vendor's  rights  exist,  speaking  generally,  independently  Vendor's  rights 
^f  the  express  terms  of  the  contract  of  sale.     If,  however,  either  whu^c^dit  * 
^J  the  terms  of  the  contract,  or  by  a  collateral  agreement,  ^  "^iiin«- 
'^it  is  given,  and  unless  there  is  an  express  agreement,  or 
isage  in  the  particular  trade  {Field  v.  Lelean,  6  H.  &  N.  617), 
hat  possession  is  nevertheless  to  be  retained  by  the  buj^er,  the 
endor's  rights  are  in  abeyance  during  the  currency  of  the 
redit  so  that  the  buyer,  not  being  insolvent,  may  demand  pos- 
^ion  of  the  goods. 

If  the  buyer,  being  still  indebted  to  the  vendor  in  respect  of  But  revive 
le  price,  becomes  insolvent  before  the  vendor  has  parted  with  I'ngoWency  if 
16  possession,  the  rights   of  the  latter  revive   (Bloxam  v.  possession  has 

not  been 

andera,  4  B.  &  C.  941,  948 ;  Bloocam  v.  Morley,  4  B.  &  C.  transferred. 
51 ;  Dixon  v.  Yates,  5  B.  &  Ad.  313,  341  ;  Valpy  v.  Oakeley, 
5  Q.  B.  941 ;  Griffiths  v.  Perry,  1  E.  &  E.  680  ;  Gunn  v. 
olckow,  Vau^han  &  Co,,  L.  R.  10  Ch.  491 ;  and  see,  in  the 
urallel  case  of  an  artificer's  lien,  Ex  jx^tie  Willoughby,  in  re 
/e^lake,  16  Ch.  D.  604).     When  I  say  indebted,  I  include  the 


Where  no 
insolveDcy  the 
question  does 
not  practically 
arise. 
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case  where  payment  has  been  made  by  a  bill  of  exchange,  oo 
which  the  vendor,  as  well  as  the  buyer,  is  liable,  or  of  whidi 
the  vendor  is  himself  the  holder.  That  a  bill  of  ezchaoge 
should  be  taken  as  payment  to  all  intents  and  purposes  k 
quite  exceptional ;  but  that  may  happen,  as  for  instance  in  Urn 
case  of  Covxisjee  v.  Thomson  (5  Moo.  P.  C.  165),  where  the 
buyer  having,  under  the  contract  the  option  of  reoeiniig 
payment  in  cash,  elected  to  take  payment  in  a  bill  of  ezchaDge 
for  the  sake  of  saving  the  discount  This  was  held  to  be 
equivalent  to  a  payment  in  cash,  and  the  vendor's  right  nu 
accordingly  considered  at  an  end.  A  vendor  who  is  paid  by  the 
buyer's  promissory  note,  which  he  negotiates  without  makinf 
himself  liable,  is  paid  to  all  intents  and  purposes  (Bv/nney  r. 
Poyntz,  4  B.  &  A.  568). 

It  is  almost  idle  to  speculate  whether  the  vendors  rigfate 
revive  on  the  expiry  of  the  credit,  if  there  is  no  insolvencf* 
The  credit  is  most  commonly  given  by  taking  a  bill  of  exdiange 
or  other  absolute  engagement  of  the  buyer  to  pay  at  a  fixed 
date ;  and  non-payment  on  the  expiry  of  the  credit  meao%  in 
such  a  transaction,  either  a  renewal  of  the  credit,  or,  in  a  m&t' 
cantile  sense,  insolvency.     If  I  had  to  give  an  opinion  on  the 
point,  I  should  be  inclined  to  think  that  if  the  possession  fau 
remained  in  the  vendor  without  default  on  his  part,  everythiog 
would  on  the  expiry  of  the  credit  without  payment  having  been 
made,  be  exactly  in  the  same  position  as  if  no  credit  had  been 
given.  Mr.  Blackburn  observes  that  the  point  has  not  been  decided 
by  the  Court  in  banc,  and  must  be  considered  as  doubtful;  but 
the  nisi  prius  decision  {New  v.  Swain,  1   Dans.  &  Loyd,  193, 
Bunney  v.  Poyntz,  4  B.  &  A.  568),  and  the  dicta  (Bloxam  t. 
Sanders,  4  B.  «fe  C.  941),  referred  to  by  him,  support  the  view 
above  indicated. 


Vendor's  right 
holds  good 
against 
sub-purchaser. 


The  vendor's  rights  hold  good  against  a  sub-purchMer 
{McEwan  v.  Smith,  2  H.  &  C.  309 ;  Dixon  v.  Yaies,  sufra)* 
unless  the  former  has  led  the  latter  to  act  on  the  belief  that  bis 
right  as  vendor  was  waived  or  at  an  end.  (See  p.  187,  snfiro. 
Stoveld  V.  Hughes,  14  East,  308 ;  Pearson  v.  Davison,  E  B. 
&  E.  445  ;  Knights  v.  Wiffen,  L.  R.  5  Q.  B.  660).  And  there 
is  under  the  Factors  Act,  1877  (40  &  41  Vict  c.  39,  a  4),  a 
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statutory  exteDsion  of  this  exception  to  every  case  where  the    ^   ^^*y  ^^'  ^ 
vendee  has  obtained  what  are  called  the  "  documents  of  title  " 
to  the  goods. 

If  credit  has  not  been  given,  the  vendor  is  not,  although  the 
|»operty  has  passed  by  the  contract,  bound  to  deliver  the  goods 
into  the  possession  of  the  buyer  except  upon  payment  of  the 
price  as  a  condition  precedent. 

I  have  spoken  (p.  329,  supra)  of  the  transfer  of  possession  as 
that  which,  the  price  or  part  thereof  remaining  unpaid,  deter- 
mines the  vendor*s  rights.  I  shall  next  enquire  what  are  the 
eriima,  of  this  transfer  of  possession  having  taken  place. 
Having  done  this,  I  shall  consider  the  nature  and  effect  of  the 
proceeding  called  stoppage  in  transitu;  whereby  (the  goods 
being  in  transitu  and  the  buyer  insolvent)  the  unpaid  vendor 
who  has  parted  with  both  property  and  possession  is  allowed  to 
merest  in  himself  the  possession,  and  to  a  certain  extent  the 
property. 

And  first  I  enquire  what  are  the  species  of  facts  which  con-  in  what  <loe« 
atitate  transfer  of  possession.  possessioa 

The  word  possession  is  a  word  of  very  flexible  meaning.  In  ^^°**^*^ 
a  certain  sense  there  is  a  possession  in  the  buyer  as  soon  as  the 
property  vests  in  him  according  to  the  contract.  For  from  that 
moment^  whatever  possession  the  vendor  has,  he  holds  in  the 
character  of  bailee  for  the  other  so  far  as  is  necessary  to  give 
effect  to  the  latter's  right  of  property.  That  this  is  the  case  by 
the  theory  of  the  law,  appears  by  the  circumstance  that  the 
buyer,  not  being  in  default,  became  entitled  (by  the  old  system 
of  pleading),  as  soon  as  a  right  of  property  vested  in  him  accord- 
ing to  the  contract,  to  bring  against  a  third  party  who  wrong- 
fully converted  the  property,  an  action  of  trover,  which  was  an 
action  grounded  on  the  plaintiff's  possession.  Again  the  buyer 
may  be  put  in  possession  by  the  goods  being  delivered  to  a 
carrier  for  him,  and  this  is  in  law  considered  such  a  possession 
IS  to  divest  entirely  the  possession  of  the  vendor.  But  this 
igain  is  said  to  be  a  consti'uctive  possession,  and  has  been  dis- 
tinguished from  actual  receipt  or  actual  possession,  which  is 
not  considered  to  be  vested  in  the  buyer  until  the  goods  are  in 
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bis  warehouse.  Here  the  legal  distinctions  end,  althougb  uj 
one  inclined  to  split  hairs  further,  might  say  that  this  last  it 
after  all  only  a  coTiah^vx^tive  possession,  the  actual  fommn 
being  the  warehouseman  who  holds  them  as  bailee  for  tk 
owner.  But  for  all  practical  purposes  the  possession  of  tk 
owner  having  the  goods  warehoused  for  him,  is  actual  possessioQ. 
The  possession  with  which  I  am  immediately  concerned  at 
transferred  to  the  purchaser  and  thereby  (generally)  putting  aa 
end  to  the  vendor's  rights  is  a  possession  si^ch  as  to  divai  tk 
possession  of  the  vendor,  without  regard  to  whether  or  not  the 
conditions  of  "actual  possession"  or  "actual  receipt"  by  tbi 
buyer  are  satisfied.  It  is  however  very  convenient  here  to 
refer  generally  to  what  has  been  already  said  in  r^;ard  to 
"  actual  receipt "  under  the  Statute  of  Frauds  (pp.  180—195, 
ante),  observing,  that,  although  there  cannot  be  actual  recdpt 
without  possession,  there  may  be  possession  without  actnil 
receipt. 


Recapitnlation 
of  headB  under 
which  *' actual 
receipt 
treated. 


"ia 


It  will  be  remembered  (see  p.  180)  that,  in  treating  of  actnal 
receipt,  I  considered  the  subject  under  these  heads : — 

Where  the  goods  (or  part  of  them)  are  physically  transferred, 
(a)  From  the  immediate  possession  of  the  seller  or  bis 

servants  into  that  of  the  buyer  or  his  servants : 
(6)  From  the  immediate  possession  of  the  seller  or  his 
servants  into  that  of  a  receiving  agent  of  the 
buyer :  and  the  more  complex  case  where  the 
goods  are  first  delivered  to  a  forwarding  agent  and 
then  by  him  to  a  receiving  agent,  or  where  the 
forwarding  agent  himself  becomes  agent  to  keep 
the  goods  for  the  buyer. 
And  where  the  goods  remain, 

(c)  In  the  actual  possession  of  a  middleman,  wbo  from 

being  the  bailee  of  the  vendor  in  respect  of  the 
goods,  becomes  the  bailee  of  the  buyer  : 

(d)  In  the  actual  possession  of  the  vendor  himself  who  by 

some  new  aiTangement  with  the  buyer  becomes  bis 
bailee  in  respect  of  the  goods. 


I  shall  now  consider  possession  (whether  actual  or  not)  under 
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the  same  heads,  so  that  after  what  has  been  already  said  in  Part  VI. 
regard  to  actual  possession  it  will  only  be  necessary  to  point 
out  the  circumstances  in  which  poasesdioii  would  be  transferred 
to  the  buyer  although  the  facts  might  not  amount  to  actual 
possession  by  him. 

(a)  Transfer  frorn,  seller  to  buyer  immediately. — In  regard  («)  Transfer  of 
to   this  head   little   remains    to    be   added,   the   transfer  of  del^^^^bTm-'^ 
possession  to  the  buyer  in  such  a  case  being   identical   with  m^^iateiy  from 

,  seller  to  buyer. 

the  actiial  receipt  by  him. 

I  here  refer  to  the  remark  already  made  (p.  233,  ante)  to  the  Conditional 

uelivfirv 

eflFect  that  delivery  may  be  of  a  conditional  character,  and  observe 
that  where  the  same  act  primd  facie  operates  both  as  an 
appropriation  and  as  a  transfer  of  possession,  but  the  intention 
to  make  the  appropriation  conditional  is  proved,  the  transfer  of 
possession  as  well  as  of  the  property  will  only  take  eflFect  subject 
to  the  condition.  In  all  cases,  to  eflFect  a  transfer  of  possession 
there  must  be  the  concurring  intention  of  the  one  to  give  and 
of  the  other  to  take  possession,  and  if  the  act  which  primd 
facie  is  one  of  taking  possession  is  clearly  shown  to  be  done 
with  a  diflFerent  intention ;  or  if  the  authority  given  by  the 
owner  to  the  person  who  does  the  act  is  clearly  limited,  so  as 
not  to  authorise  the  taking  possession  on  his  behalf,  the 
possession  is  not  transferred  {James  v.  Crriffin,  1  M.  &  W.  20). 

Where  goods  are  delivered  on  board  the  buyer  s  own  ship.  Shipment, 
the  intention  of  the  shipment  may,  as  I  have  already  shown, 
p.  249,  supra,  be  conditional ;  it  being  within  the  presumed 
authority  of  the  master  of  the  ship,  to  accept  the  goods  to  be 
earned  under  a  bill  of  lading  for  a  person  other  than  the  ship- 
owner ;  and  the  taking  of  the  bill  of  lading  by  the  consignor  to 
his  oivn  order  being  primd  facie  evidence  of  the  intention  that 
the  deliveiy  of  the  goods  on  boai*d  the  ship  shall  operate  so  as 
to  reserve  to  him  the  jus  disponendi.  The  eflFect  therefore  of 
taking  the  bill  of  lading  in  this  form  is  that  neither  property 
nor  possession  is  transferred  to  the  buyer  until  the  bill  of 
lading  is  duly  indorsed  to  him  by  the  consignor  with  the 
intention  of  transferring  the  property.  But  where  goods  are 
delivered  on  board  the  buyer's  own  ship,  and  the  bill  of  lading 
is  taken  to  order  of  the  buyer  or  assigns,  the  possession  as  well 
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Part  YI.  ^  as  the  property  vests  at  once  in  the  buyer,  and  the  goods  are  io 
all  intents  and  purposes  actually  received  and  at  home  in  hk 
hands  {Scliotsmana  v.  Lancdskire  and  Yorkshire  Ry.  Co,,  L& 
2  Ch.  832).  Whether  'a  ship  chartered  by  the  buyer  is  to  he 
considered  for  this  purpose  as  his  own  ship  depends  on  whetiiev 
or  not,  upon  the  true  construction  of  the  charter-party,  there  a 
a  demise  of  the  ship  to  the  buyer  so  as  to  give  him  the  entin 
control  of  it  and  to  make  the  master  and  crew  his  servants  (eee 
p.  350,  post), 
DeliTeiy  of  The  case  is  diflFerent  where  goods  are  carried  by  land  and  an 

goods  on  land  to,,.  -,  i»ii  .,.  n« 

buyer's  servants   delivered  to  the  servants  of  the  buyer  into  his  own  carta  Theie 
them**  ^^^^        ^^  ^°  ^^^^  *  c^®  ^^  room  for  a  presumption  that  the  goods  aie 

taken  by  those  sent  to  fetch  them  in  any  other  capacity  than  ai 
the  seiTants  of  the  buyer,  or  that  his  goods  can  be  in  the 
servants'  possession  as  bailees  for  any  person  other  than  tbeir 
own  master. 


(ft)  Delivery  to 
buyer  s  agent : 
whether 


warehouseman, 


or  earner. 


By  sea. 


(6)  Transfer  to  liands  of  buyer's  agent. — Under  this  heai 
although,  as  I  have  shown,  there  is,  in  my  opinion,  no  "  actail 
receipt "  by  the  buyer  until  the  goods  are  in  the  bands  of  Ui 
warehouseman,  or  a  bailee  having  pro  hdc  vice  the  character  of 
his  warehouseman ;  it  is  undoubted  that  the  deliveij  to  i 
forwarding  agent  does,  as  a  general  iTile,  operate  as  a  transfer 
of  possession  to  the  buyer  {Ellis  v.  Hunt,  3  T.  R.  464,  469,  and 
see  p.  278,  supra,  and  cases  there  cited). 

In  the  case  of  a  shipment,  there  may,  in  manner  already  mea- 
tioned,  be  a  reservation  by  the  consignor  of  the  jus  disponendi, 
evidenced  (generally)  by  the  form  and  mode  of  dealing  with  the 
bill  of  lading,  controlling  the  eflFect  of  the  shipment  both  as  i 
transfer  of  the  property  and  the  possession  in  the  goods ;  but  if 
the  bill  of  lading  is  taken  to  the  order  of  the  consignee,  or 
indorsed  in  due  course  to  him,  then  the  shipment  operates  as  i 
transfer  of  the  possession  as  well  as  of  the  property  to  the  ooO' 
signee.  In  default  of  and  until  a  bill  of  lading  is  signed  the 
intention  with  which  the  goods  are  put  on  board  may  be  shova 
by  the  lighterman's  receipt  {Craven  v.  Ryder,  6  Taunt  433). 
And  until  the  signing  of  the  bill  of  lading  the  presumption 
appears  to  be  against  the  shipper's  intention  to  pail  with  the 
possession  {Falke  v.  Fletcher,  13  C.  B.  (N.  S,),  400).    The  case 
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of  Ruck  V.  Hatfield  (5  B.  &  Aid.  632),  shows  how  the  effect  of    ^  Paet  VI.   ^ 
the  bill  of  lading  itself  may,  as  between  the  parties  to  it,  be 
controlled  by  evidence. 

If  the  shipment  is  made  in  the  first  instance  with  reservation  Tmufer  of 
by  the  shipper  of  the  jus  dieponendi,  by  taking  the  bill  of  lading  ^(JJJ^mentwid 
to  his  own  order,  the  indorsement  of  the  bill  of  lading  by  him,  J«S?^*7  ??  **" 

"     "^  bill  of  Udinf. 

With  the  intention  to  transfer  the  property  (whether  generally 
or  by  way  of  giving  a  right  in  security)  in  the  goods,  operates 
as  an  immediate  transfer  of  the  possession  as  well  as  of  the 
property  ;  and  the  same  is  the  case  with  every  indorsement  of 
the  bill  of  lading  by  a  person  having  a  property  in  the  goods 
and  with  the  intention  of  transferring  that  property,  or  of 
carving  out  of  it  a  property  in  the  nature  of  a  right  in  security. 
The  case  differs  from  that  of  goods  in  a  warehouse  in  this 
respect,  that  "  where  goods  are  at  sea  the  purchaser  who  takes 
the  bill  of  lading  has  done  all  that  is  possible  in  order  to  take 
possession  of  the  goods,  as  there  is  a  physical  obstacle  to  his 
seeking  out  the  master  of  the  ship  and  requiring  him  to  attorn 
to  his  rights ;  but  when  the  goods  are  on  land,  there  is  no 
reason  why  the  person  who  receives  a  delivery  order  or  dock 
warrant  should  not  at  once  lodge  it  with  the  bailee,  and  so 
take  actual  or  constructive  possession  of  the  goods  (Blackburn, 
p.  297,  8).  Besides  this  reason  in  the  nature  of  the  case,  and 
probably  resulting  from  it,  there  is,  as  Mr.  Blackburn  further 
observes,  the  cogent  argument  that  the  operation  and  effect 
of  a  bill  of  lading  as  above  described  has  been  established 
by  inveterate  custom,  and  forms  part  of  the  law-merchant. 

Although  the  rule  as  to  the  transference  of  possession  im- 
mediately by  the  endorsement  and  delivery  of  the  bill  of 
lading  doubtless  has  its  origin  in  the  physical  exigency  above 
referred  to,  it  would  be  obviously  most  inconvenient  if  this 
operation  of  a  bill  of  lading  were  strictly  limited  to  the  time 
during  which  the  goods  were  at  sea  and  should  cease  imme- 
diately and  at  all  events  upon  the  goods  being  landed.  And 
it  is  now  authoritatively  laid  down  that  the  bill  of  lading 
remains  in  force  as  an  instrument  capable  of  at  once  trans- 
ferring the  property  and  possession  when  indorsed  and  delivered 
with  that  intent,  until  delivery  of  the  possession  has  been 
made  to  a  person  having  right  under   the  bill  of  lading  to 
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Part  VI.       receive  the  goods.    In  the  case  of  Meyerstein  v.  Batier, 
K  2  C.  P.  38,  661,  4  H.  L.  317,  the  goods  had  been  landed 
a  sufferance  wharf  subject  to  the  shipowner's  lien  for 
pursuant   to   the   Merchant  Shipping  Amendment  Act, 
(25  &  26  Yict.  c.  63,  s.  67),  and  the  consignee  su' 
obtained  an  advance  from  the  plaintiff  and  indorsed  ibe 
of  lading  to  him  by  way  of  pledge.      The  bill  of  lading 
indorsed  was  one  of  a  set  drawn  (as  usual)  in  trijdicata^ 
the  second  of  the  set  was  afterwards  sent  to  the  pledgee 
his  request.     The  consignee  afterwards  fraudulently 
from  the  defendant  an  advance  on  security  of  the  goodi 
endoi-sing  to  him  the  third  of  the  set,  which  he  had 
in  his  possession;  and  the  defendant  by  means  of  this  biB 
lading,  procured  the  goods  to  be  transferred  to  his  name  wt 
afterwards  sold  them.    It  was  decided  by  the  Court  of  OomMl 
Pleas,  by  a  judgment   unanimously  affirmed  both  in  the  ll* 
chequer  Chamber  and  in  the  House  of  Lords,  that  the  iSh 
of  the  plaintiff  prevailed  and  that  he  was  entitled  to  reeoiff 
the  proceeds  or  the  value  of  the  goods  from  the  defendant 

Where,  as  is  the  usual  practice,  the  bills  of  lading  are  ioMi 
in  sets  of  three,  the  indorsement  for  value  of  any  one  of  theiflk ;! 
gives  a  complete  title  to  the  indorsee  to  the  property  aioooidH| 
to  the  intention  of  the  transaction,  and  any  subsequent  indflm* 
ment  for  value  of  another  of  the  set  (which  of  course  oin  9^1 
be  done  by  a  fraud  on  the  first  indorsee)  merely  gives  a  litb 
to  the  right  of  property  and  possession  in  the  goods  salgeet  ^ 
the  rights  of  the  first  indorsee  {Afeyerstein  v.  Barber^  mijirtk 
Olyn  MUU  A  Co,  v.  E.  &  W,  I.  Dock  Co.,  6  Q.  B.  D.  129,  tf* 
6  Q.  B.  D.  499). 

Olyn  <£r  Co.  r.         The  case  last  cited  was  one  of  very  special  circnmstaaoeL 
j)ock  Co,  '         C.  &  Co.,  merchants  in  London,  being  consignees  and  oini00 

of  a  certain  cargo  shipped  from  abroad,  obtain  an  advance  Ibfli 
their  bankers  (Glyn  &  Co.)  upon  indorsement  and  deliveiyil 
the  bill  of  lading,  the  transaction  being  accompanied  hf  > 
memorandv/m  reserving  to  the  debtors  a  power,  whidi  m 
somewhat  variously  construed,  of  dealing  with  the  goods  bjtt> 
permission  or  consent  of  the  creditor.  The  goods  on  arrival  nen 
warehoused  with  the  E.  &  W.  I.  Dock  Co.  under  an  airangemeil 
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which  Brett,  L  J.,  in  the  Court  of  Appeal,  construed  as  merely   ^  Part  VI. 
equivalent  to  a  warehousing  of  goods  under  25  &  26  Vict.  c.  63, 
sees.  66 — 77,  but  which  Bramwell  and  Baggallay,  L.  JJ.,  construed 
as  a  warehousing  by  the  directions  of  C.  &  Co.  with  the  consent 
of  the  captain  under  a  stipulation  for  protecting  his  lien.    At 
all  events  Qlyn  &  Co.  did  not  in  any  way  interfere,  and  the 
goods  were,  upon  the  production  by  C.  &  Ca   to  the  Dock 
Co.  of  the  "  second  "  part  of  the  set  of  three  of  the  bills  of 
lading,  entered  in  the  warehouse  books  to  the  order  of  C.  &  Co. 
Ultimately  they  were  delivered  to  a  purchaser  on  the  delivery 
order  of  C.  &  Co.  The  action  was  brought  by  Messrs.  Qlyn  &  Co. 
against  the  Dock  Co.  for  wrong^l  conversion  in  so  delivering. 
Field,  J.,  held  that  the  defendants  were  liable.    Without  de- 
ciding whether  the  captain  might  have  been  justified  in  deliver- 
ing upon  the  "second  "  bill  of  lading,  he  held  that  the  defendants 
were  as  warehousemen  mere  bailees  for  C-  &  Co.  and  had  no 
better  title  than  they.  He  considered  the  rule  laid  down  in  Meyer- 
stein  V.  Barber  to  be  quite  consistent  with  the  power  of  persons 
who  rely  on  these  documents  to  protect  themselves  from  fraud  ; 
for  as  the  bills  of  a  set  are  marked  ^r8^,  second,  third,  and  as  the 
Jirst  is  that  usually  sent  to  the  consignee  and  dealt  with  in  trans- 
actions for  value,  a  prudent  person  when  asked  to  treat  the  second 
as  a  document  of  title  to  the  goods  would  require  the  first  to 
be  produced  or  accounted  for.    This  decision  was  reversed  on 
appeal  by  Lords  Justices  Bramwell  and  Baggallay  against  the 
dissent  of  Lord  Justice  Brett    The  judgment  of  the  majority 
proceeded  on  several  grounds,  but  that  principally,  and  con- 
currently, relied  on,  was  that  Messrs.  Qlyn  &  Co.   by  their 
conduct  held  out  C.  &  Co.  as  the  owners  of  the  goods. 

An  important  question  of  law  on  which,  in  this  case.  Lords 
Justices  Brett  and  Bramwell  pronounce  diversely,  was  as  to  the 
nature  of  the  right  in  security  held  by  the  indorsee  of  the  bill 
of  lading,  Lord  Justice  Brett  holding  that  he  has  the  entire 
legal  'property  subject  only  to  an  equity  or  personal  claim 
between  him  and  the  debtor ;  Lord  Justice  Bramwell  holding 
that  he  has  only  a  special  property  like  a  mere  pledgee  of  goods 
in  bodily  possession  of  them.  The  question  is,  what  is  the  in- 
tention of  the  transaction,  and  the  authorities  seem  strongly  to 
favour  the  view  that,  pri/md  fa/Ae  at  least,  the  indorsee  is  in 
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the  position  of  a  mortgcLgee  as  distiDguished  from  a 
pledgee  (see  p.  42,  aupra). 

Another  important  question  of  law  discussed  in  this  case 
as  to  whether  the  master  of  a  ship  will  be  exonerated  by 
ing  the  goods  on  any  of  the  set  of  bills  of  lading  being 
to  him,  without  inquiry  as  to  conflicting  titles  ;  and  if  so, 
the  warehouseman  of  goods  landed  on  captain's  entry  under  SSil 
26  Vict.  c.  63  will  be  exonerated  in  a  similar  manner.  Tk' 
answer  to  the  first  of  these  questions  has  been  aathoritaftii% 
laid  down  in  the  affirmative  by  Dr.  Lushington  in  the  Tigtm 
(32  L.  J.  Adm.  97).  Upon  that  question  Field,  J.,  in  the  cm 
of  Olyn  &  Co,,  thinks  it  unnecessary  to  pronounce  an  opiiUMi 
Lord  Justice  Brett  (6  Q.  B.  D.  488)  respectfully  differs  fm 
what  he  calls  the  dictum  of  Dr.  Lushington.  Lord  JiHtw 
Bramwell  forcibly  argued  (p.  492)  that  the  propositioii  hi 
more  than  the  authority  of  a  dictum,  and  Lord  JmlM 
Baggallay  (p.  504)  adopts  the  more  guarded  suggestion  of  hd 
Westbury  (see  L.  B.  4  H.  L.  336)  that  the  shipowner,  wiio  ii 
ignorant  of  any  previous  dealing  with  the  bill  of  ladinf^  tff 
be  justified  in  delivering  the  goods  to  the  party  presenting  tti 
ostensible  vndicia  of  ownership.  On  the  second  point  I  tlink 
the  balance  of  authority  is  to  the  effect  that  the  warehouseBii^ 
at  all  events,  is  not  exonerated  without  reference  to  the  o«i^ 
ship  of  the  person  so  claiming  delivery.  This  is  the  opbioB  i 
Field,  J.  It  is  the  opinion  of  Lord  Justice  Brett,  and  A* 
reasons  he  gives  (6  Q.  B.  D.  484 — 5)  upon  the  constructioB  * 
the  statute  (25  &  26  Vict.  c.  63,  sees.  66—77)  seem  cfli' 
elusive.  The  point  is  not  dealt  with  by  Lord  Justice  Bmi' 
well,  and  is  not  fully  dealt  with  by  Lord  Justice  Baggallay.  K 
may  be  observed,  however,  that  the  latter  (as  reported  p.  50Q 
misquotes  the  statute  by  saying  that  the  warehousemaa  ^ 
directed  in  the  event  of  a  sale  to  hold  the  surplus  of  the  pit* 
ceeds  for  '*  the  holder  of  the  bill  of  lading,"  whereas  the  inA 
are,  as  correctly  quoted  by  Lord  Justice  Brett  (p.  485),  "4* 
owner  of  the  goods." 

Where  goods  were  consigned  on  board  the  consignee's  owi 
ship  freight  free,  and  the  consignors  had  reserved  the  jfu  cKr 
ponendi  by  taking  the  bill  of  lading  to  their  own  <»rder,— -die 
captain  having  signed  them  in  this  form  in  accordance  with  bii 
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Qeral  authority  and  not  having  notice  of  a  change  of  owner-  ^  PiJtT  Yl.  ^ 
ip  in  the  yessel, — a  charge  claimed  in  name  of  freight  by 
ngnees  of  the  consignee's  right  in  the  ship  was  held  not  to 
re?ail  against  the  consignors'  right  {Mercantile  Bank  v. 
lad&Ume,  L.  R  3  Ex.  233).  In  some  of  the  judgments  the 
onagnor's  right  is  incorrectly  described  as  a  right  of  stoppage 
ntranaiiu. 

In  the  case  of  land  carriage,  the  delivery  to  a  carrier  or  By  land. 

brwarding  agent,  to  convey  the  goods  to   their  destination 

Moording  to  the  contract  of  sale,  operates  as  a  transfer  of  the 

poflsession  to  the  buyer ;  the  carrier  being  (in  the  absence  of 

ipedal  contract  to  the  contrary)  considered  in  law  as  bailee  for 

the  person  to  whom  and  not  for  whom  the  goods  are  sent ;  the 

penon  to  whom  they  are  sent  taking  the  risk  of  the  goods,  and 

Iniiig  the  person  to  sue  the  carrier  in  case  of  loss.     The  goods 

an  considered  in  law  as  sold  and  delivered,  and  the  vendor's 

lights,  except  in  the  case  (presently  to  be  dealt  with)  of  the 

Ixiyer  being  insolvent  and  the  seller  stopping  the  goods  in 

tnmtu,  are  at  an  end. 

(c)  By  attornment  of  the  warehoivseman, — Having  under  the  Goods  remaining- 
^  head  (6),  and  somewhat  by  anticipation,  dealt  with  the  case  wi^^JJ!^^. 
^ere,  the  goods  being  in  the  actual  possession  of  the  master  of 
•  Aip,  the  possession  is  transferred  by  the  indorsement  of  the 
hill  d  lading  :  and  having  shown  that  where  the  goods  are  in 
the  hands  of  a  carrier  by  land,  the  possession  is,  as  a  general 
^e,  transferred  by  the  delivery  to  the  carrier  as  the  buyer's 
>gent;  there  remains  only  to  deal  with  the  case  of  goods 
^maining  in  the  possession  of  an  agent  in  the  character  of  a 
rarehoQseman.  In  this  case  the  critetna  for  transfer  of 
<»»e88um'  so  as  to  divest  the  vendor's  rights  are  exactly  the 
une  as  those  for  a/^tuaZ  receipt,  which  I  have  considered 
ip.  186 — 194,  supra)  under  the  corresponding  head  in  regard 
>  the  Statute  of  Frauds.  To  the  cases  cited  under  that  head» 
here  add  for  further  illustration  the  case  of  La>ckrington  v» 
.tkerUm,  8  Scott,  N.  S.  38.  Timber  which  had  been  sold  by 
«  to  B«  and  paid  for,  remained  lying  at  the  West  Indian  Docks 
arehoused  in  A.'b  name.    It  was  then  sold  by  B.  to  C,  B. 
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^  Part  VI.  ^   giving  C.  a  delivery  order,  and  taking  from  him  a  bill  forte' 

price.    C.  demanded  the  timber  at  the  docks,  but  the 
Company  declined  to  act  on  B/s  order,  requiring  that  ft 
Before  A.*8  order  was  obtained  by  C,  and  before  the  bill 
to  maturity,  C.  became  bankrupt    B.  subsequently  obtabii 
the  timber  from  the  docks  on  a  delivery  order  from  A.  dital 
prior  to  the  sale  to  C.    The  action  was  brought  by  C/sanigMl 
in  bankruptcy  to  recover  the  value  of  the  timber.     It  was  luli 
that,  as  the  Dock  Company  were  not  bound  to  obey  the  (xtdmd 

B.  presented  to  them,  they  were  never  bound  to  become— ni 
they  never  in  fact  became — C.'s  agents  (or,  in  the  laognfi 
used  in  some  cases  they  never  atU/med  or  became  bomid  li 
cMom  to  C).  Consequently  the  posseaaion  had  never  befli 
transferred  to  C,  and  the  vendor's  right  in  security  (in  the  cm 
incorrectly  termed  a  right  to  stop  in  transitu)  was  not  de- 
termined.   There  was  no  estoppel,  as  it  did  not  appear  tkl 

C.  in  any  way  altered  his  position  in  consequence  of  the  delivcij 
order  given  him  by  B.  He  never  paid  for  the  goods,  but  kai 
given  a  bill  which  turned  out  waste  paper. 

Goods remainiiig      (d)  Ooods  remaining  in  actual  custody  of  vendorr^ln^ 
custody  of  cases  under  this  head  it  would  be  probably  accurate  to  say  tU 

▼ondor.  transfer  of  possession  and  actual  receipt  are  effected  una  iebk 

The  goods  being  still,  however,  under  the  actual  phjiMsl 
control  of  the  buyer,  it  does  not  follow,  although  the  poaaeBBOQi 
and  even  the  actual  receipt,  has,  in  law,  vested  in  the  bajs; 
that  the  seller  is  so  divested  as  to  have  lost  his  rights  of  speciil 
property  as  vendor.     Where  the  vendor  was  also  warehoumtfi 
of  the  goods  sold,  and  had  given  delivery  orders  for  them  to  di0 
purchaser,  taking    bills  in    payment  of  the    price^  and  Ai 
purchaser  became  insolvent  during  the  currency  of  the  caSl^ 
it  has  been  held  that  such  of  the  goods  as  still  remained  in  ike 
vendor's  warehouse  were  subject  to  his  rights  as  vendor  aal 
could  be  retained  by  him  accordingly  {Orice  v.  MichairdMi 
in  the  Privy  Council,  8  App.  Ca.  819 ;  JUilea  v.  Chrton,  i  & 
&  M.  504  ;  TownLey  v.  Crump,  4  Ad.  &  E.  58).     In  the  oaaeia 
the  Privy  Council  it  was  said  that  "  the  vendor's  lien  wnnA 
upon    the    insolvency  of   the  vendees."     It    may  be  nolel 
however  that,  in  sUch  a  case,  just  as  in  the  simple  case  of  credit 
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being  given  without  any  contract  of  bailment  being  entered  ^  Paet  vi.  ^ 
into,  the  right  arises  from  the  continuing  possession  of  the 
vendor,  and  does  not,  as  in  the  case  of  stoppage  in  transitu  to 
be  presently  mentioned,  consist  in  a  right  to  revest  a  possession 
which  has  been  wholly  divested. 
In  the  case  of  Qunn  v.  Bolckow,  Vaughan  d  Co.,  reported  ^»»»  ▼• 

bolckow.  Jsc, 

L.  R  10  Ch.  491,  there  was  an  attempt  to  set  up  against 
the  vendor*s  rights,  the  right  of  a  third  party,  constituted  by 
way  of  pledge  by  delivery  of  certificates  to  the  effect  that 
certain  iron  manufactured  by  the  defendants  (vendors)  under 
contract  with  A.  &  Co.  were  stacked  on  the  premises  of  the 
vendoi*s  ready  for  shipment.  There  was  alleged  a  custom  of 
trade  by  which  such  certificates  were  considered  negociable  docu- 
ments of  title  to  the  goods.  But  it  was,  of  course,  impossible 
to  give  any  legal  effect  to  such  an  alleged  custom  (there  being 
no  statement  as  in  the  case  of  Merchcmt  Banking  Co.,  &c., 
p.  69,  &wpray  where  the  warrant  went  on  to  describe  the  goods 
as  deliverable  (f.o.b.)  to  or  assigns  by  indorsement) ; 

and  the  case  simply  resolved  itself  into  one  where  the  vendor 
had  with  the  assent  of  the  buyer,  appropriated  specific  goods  to 
the  contract  so  that  the  property  had  passed,  but  the  posses- 
sion remained  with  the  vendor,  and,  the  buyer  having  become 
insolvent  during  the  currency  of  the  credit,  the  vendor's  right 
of  lien  revived. 

In  the  case  above  referred  to,  Mercha/rU  Banking  Co.  of 
London  v.  Phoenix  Beaaemer  Steel  Co.  (5  Ch.  D.  205),  the 
defendants,  who  are  manufacturers  of  steel  goods,  had  agreed  to 
make  and  sell  to  Messrs.  Smith  &  Co.  steel  rails  to  be  delivered 
free  on  board  ships  at  Liverpool  The  payment  was  to  be 
partly  in  cash  and  partly  by  bills.  Several  parcels  of  steel  rails 
having  been  manufactured  and  paid  for  partly  in  cash  and 
partly  by  bills  under  this  contract,  Messrs.  Smith  &  Co.  stopped 
payment;  the  "  warrants  "  having  been  in  the  meantime  indorsed 
to  the  plaintiffs  for  value.  There  were  two  parcels  of  rails  in 
question.  One  of  these  had  been  taken  by  the  London  and 
North- Western  Railway  to  Liverpool  and  the  company  had 
advised  the  purchasers  of  its  arrival  waiting  their  orders^  and 
that  the  company  held  the  rails  as  warehousemen  and  not  a» 
carriers.    Now  as  by  the  original  contract  the  rails  were  to  be 


344  SALE  OF  GOOM. 

at  the  purchaser's  disposal  at  Liverpool  there  seems  'no  queitkl 
that  those  which  were  thus  warehoused  on  the  railway  €0» 
pany's  premises  at  Liverpool  were  both  completely  delifori 
and  at  the  end  of  their  journey. 

The  question  as  to  the  remaining  parcel  was  one  of  grariv 

difiSculty.    This  parcel  remained  stacked  on  the  piemimrf 

the  vendors,  who  had  given  for  it,  in  exchange  for  an  Wfrn 

lent  in  cash  and  bills  of  exchange,  a  "  warrant**  in  this  fixm:* 

"The  undermentioned  iron  will  not  be  delivered li 

any  party  but  the  holder  of  this  warrant. 

"  Fhcsnix  Beaaemer  Sted  Co.,  LimikL 
*'  No.  88.  Dec.  19, 1874. 

"Stacked  at  the  works  of  the  Phoenix  Bmmf 
Steel  Co,,  The  Icicles,  Sheffield. 

"  Warrant  for  403  tons  2  qrs.  9  lbs.  steel  rails.  Im 
deliverable  (f.o.b.)  to  Messrs.  Oilead  A.  Smith  &Oa,rf 
London,  or  to  their  assigns  by  indorsement  hereon.'' 

Evidence  as  to  the  usage  of  the  iron  trade  was  adduced,  to 
the  e£fect  that  warrants  in  the  form  signed  by  the  defendaal 
company  had  been  known  since  1846,  and  had  been  in  gencnl 
use  in  the  trade  since  1866,  that  the  form  had  been  settled  bf 
counsel,  Mr.  (afterwards  C.  J.)  Bovill  and  Mr.  Lloyd,  that  waA 
warrants  were  for  the  purpose  of  distinguishing  the  goods  ai 
being  stacked  at  the  warehouse  or  wharf  of  the  manu£BM:turei^ 
and  that  when  they  stated  they  were  deliverable  to  the  pQ^ 
chasers  or  their  assigns  by  indorsement,  it  was  understood  n 
the  trade  that  they  were  to  be  free  from  any  vendor's  lien  fo 
unpaid  purchase-money,  that  they  passed  from  hand  to  hand 
by  indorsement,  and  conveyed  to  the  holder  a  title  to  the  good^ 
and  that  this  was  so  well  known  that  no  notice  was  deemed 
necessaiy  to  be  given  by  the  holder  to  the  maker  of  tbe 
warrant 

The  Master  of  the  Kolls  (Jessel)  decided  that  the  vendcn 
could  not  claim  a  lien  against  the  holders  of  the  warrants.  Tbt 
ground  of  this  judgment  sufficiently  appears  from  the  followiiig 
passage  (5  Ch.  D.  p.  265) : — "  We  must  consider  it  on  the 
evidence  as  an  established  custom  that  any  man  who  gives  this 
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warrant  understands  that  it  shall  pass  from  hand  to  hand  for  ,  ^^*^  ^' 
value  by  indorsement,  and  that  the  indorsee  is  to  have  the  goods 
free  from  any  vendor's  claim  for  purchase -money.  He  is  not  to 
be  asked  whether  he  has  a  claim  or  not ;  if  he  chooses  to  issue 
it  in  this  shape  he  tells  all  the  trade  that  they  may  safely  deal 
on  the  faith  of  that  warrant,  and  whether  or  not  it  becomes  a 
negociable  instrument  at  common  law  as  distinct  from  equity, 
is,  to  my  mind,  utterly  immaterial  That  is  the  custom,  and  as 
the  man  who  issues  such  a  warrant  knows  that  custom,  it 
appears  to  me  that  the  Phcenix  Bessemer  Company  have  issued 
them  exactly  as  if  they  had  said  they  were  to  be  deliverable 
according  to  the  custom  of  the  iron  trade,  that  is  to  say,  to  be 
deliverable  '  free  from  any  vendor's  lien/  they  being  the  vendors 
— to  Messrs.  Smith  &  Co.  or  their  assigns  by  indorsement  If 
those  words  were  inserted,  can  anybody  doubt  that  the  Phosnix 
Bessemer  Company  by  issuing  the  warrant  in  that  form  would 
be  precluded  in  equity  from  afterwards  alleging  that  they 
were  unpaid  vendors  ?  But  having  given  it  as  a  statement  on 
the  face  of  the  warrant  that  the  holder  for  value  by  indorse- 
ment would  have  the  goods  fr^e  from  the  lien,  and  having  given 
the  warrant  for  the  purpose  of  its  being  so  dealt  with,  I  think 
it  is  clear  on  general  principles  of  equity  that  such  a  defence 
could  not  be  set  up ;  and  I  say  in  this  particular  case  it  is  clear 
to  my  mind  that  they  did  give  it  for  the  purpose  of  being  so 
dealt  with." 

This  judgment  is,  in  effect,  that  as  between  the  vendors  and 
the  holders  of  the  warrant,  the  foimer  are  precluded  on  the 
equitable  principle  of  representation  which  I  have  already 
discussed  (p.  62,  et  seq,,  supra)  from  setting  up  their  lien.  But 
it  may  be  observed  that  if  it  is  the  law,  as  appears  to  be  the 
result  of  the  cases  of  Miles  v.  Oorton  and  Chrice  v.  Richardson^ 
that  the  mere  fact  of  the  goods  being  warehoused  for  the 
purchaser  on  the  premises  of  the  vendor  does  not  constitute  an 
abandonment  of  his  lien  by  the  vendor,  it  puts  a  great  strain  on 
the  terms  of  the  warrant  in  question  to  say  that,  by  the  aid  of 
any  usage,  it  is  capable  of  being  construed  as  a  statement  or 
representation  that  the  vendor's  lien  is  at  an  end,  or  that  the 
vendor  has  no  lien. 

In  the  arguments    of  the    last  mentioned   case   there    is 
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Part  VT. 


Factors  Act, 
1877  ;  see 
p.  373,  pott. 


Delivery  to 
buyer  as  bailee 
for  a  special 
purpose. 


mentioned  a  decision  of  the  Common  Pleas  Division  ii 
Furmeloe  v.  Bain,  reported  1  C.  P.  D.  445.  The  defendiii 
having  contracted  with  B.  &  Co.  for  the  sale  to  them  of  i 
certain  quantity  of  zinc  gave  them  a  document  in  the  foUoiring 
terms  : — *'  We  hereby  undertake  to  deliver  to  your  order  indoned 
hereon  25  tons  merchantable  sheet  zinc,  off  your  eontrMt  of 
this  date/'  and  this  was  indorsed  accordingly  to  a  sub-purchaset 
B.  &  Co.  having  failed,  the  question  arose  between  the  indonee 
and  the  vendor  claiming  to  withhold  delivery ;  and  the  abore- 
mentioned  documents  was  pleaded  and  argued  to  be  a  represeD- 
tation  by  the  vendors,  intended  by  them  to  affect  the  mb- 
purchaser,  that  the  goods  were  the  property  of  B.  &  Co.,  fret 
from  any  claim  of  lien  by  the  original  vendors.  But  the  Gominoa 
Pleas  Division  (Brett,  J.,  Archibald,  J.  and  Lindley,  J.),  held 
that  (in  the  absence  of  any  mercantile  usage  to  import  sodi  & 
meaning  into  the  document)  the  document  could  not  be  oon- 
strued  as  containing  a  representation  of  any  such  fact ;  and,  as 
an  undei-taking,  it  could  give  the  indorsee  no  higher  right  than, 
the  original  purchaser  had. 

It  is  to  be  observed  that  the  cases  discussed  in  the  last  pages 
arose  out  of  transactions  before  the  last  of  the  series  of  FacUvm 
Acts,  which  was  passed  in  1877.  But  I  shall  reserve  conaidenr- 
tion  of  the  effect  of  the  Act  of  1877  here  mentioned  in  defen&ag 
the  vendor's  rights  until  I  have  treated  of  the  doctrine  oC 
stoppage  in  transitu,  with  which  this  effect  is  intimitoljr 
connected. 

I  may  here  observe  that  the  actual  delivery  of  the  chattel  to 
the  buyer  as  bailee  for  a  special  purpose  is  not  such  a  inaxbr 
of  possession  as  to  put  an  end  to  the  vendor's  rights  {Temped  t. 
Fitzgerald,  3  B.  &  Aid.  680,  684).  In  the  case  here  cited  a 
horse  purchased  for  ready  money  and  not  paid  for,  was  lent  hj 
the  vendor  to  the  buyer  to  ride.  The  decision  was  upon  the 
question  of  actual  receipt  under  the  Statute  of  Frauds,  but  wn 
based  on  the  view  that  the  vendor's  rights  were  not  determinai 
The  case  was  the  converse  of  Marvin  v.  Wallia,  6  K  &  B.  7SS 
(p.  192,  anie),  in  which  Erie,  J.,  intimated  an  opinion  that  the 
lien  of  the  vendor  had  been  given  up,  and  is  similar  in  prindpia 
to  Reeves  v.  Capper,  5  Bing.  N.  C.  p.  136  (p.  41,  ante),  in  whiA 
it  was  held  that  the  right  of  a  pledgee  was  not  lost^  where  thare 
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Was  an  agreemeot  under  which  a  pledgor  had  the  immediate    ^  P^kt  VI.  ^ 
custody  of  the  pawn  (a  ship's  chronometer)  given  him  for  a 
special  purpose. 

I  next  consider  the  effect  of  delivery  of  a  part  of  the  goods,  Delivery  of 
and  whether  such  delivery  divests  the  vendor's  lien  in  respect  affect  thT  ^ 
of  the  remainder.  r^:iXr 

The  principle  has  been  stated  to  be  to  the  effect  that,  where 
there  is  a  delivery  of  part  with  the  intention  and  as  part  of 
an  act  of  delivery  of  the  whole,  then  the  possession  of  the 
whole  is  transferred  on  the  commencement  of  the  delivery; 
but  if  part  is  delivered  with  an  intent  to  separate  that  part 
from  the  rest,  it  is  not  an  inchoate  delivery  of  the  whole  so 
as  to  divest  the  vendor's  rights. 

The  latter  part  of  the  proposition  so  stated  is  undoubtedly 
true,  but  it  is  not  by  any  means  so  clear  that  the  converse 
proposition  holds  good  in  all  cases;  and,  as  Mr.  Benjamin 
acutely  observes  (3rd  ed.,  p.  666),  '*  no  case  has  been  met  with 
where  the  delivery  of  part  has  been  held  to  constitute  a  de- 
livery of  the  remainder  when  kept  in  the  vendor's  own 
custody."  And  following  out  the  suggestions  of  the  same 
author,  I  observe  that,  where  the  goods  are  in  the  hands  of 
a  third  party,  the  delivery  to  the  purchaser  of  part  of  the 
goods  as  paH  of  an  act  of  delivery  of  the  whole,  necessarily 
implies  that  the  third  party  (if  a  warehouseman)  has  cUtoTmed 
to  the  purchaser  as  his  bailee,  and  (if  in  the  first  instance  a 
carrier)  that  he  has  changed  that  character  into  that  of  what 
I  may  call  a  gito^i-warehouseman,  so  that  the  transit  is  ended. 
There  is  nothing  therefore  to  lead  to  the  inference  that,  where 
part  of  the  goods  remain  in  the  actual  custody  of  the  vendor, 
although  delivery  of  the  goods  has  commenced  and  is  going  on 
continuously,  there  is  any  abandonment  of  the  vendor's  lien  in 
respect  of  the  part  so  remaining  in  his  actual  custody.  In  the 
case  of  a  shipowner  or  carrier,  who  has  not  been  settled  with  for 
his  entire  freight  or  charges,  the  presumptioi\  has  been  decided  to 
be  that  he  intends  to  retain  the  rest  of  the  goods  subject  to  his 
lien ;  and  that  such  part  delivery  is  not  intended  to  operate, 
and  therefore  does  not  operate,  as  a  delivery  of  the  whole. 

The  following  cases  will  be  found  to  bear  out  the  propositions 
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above  stated  in  regard  to  the  intention  and  effect  of  a  partiil 
delivery  i—Slvhey  v.  Heyward  (1795),  2  H.  Bl.  504;  Jfii»- 
mond  V.  Anderson  (1803),  1  B.  &  P.  (N.  R)  69 ;  Orawshayi. 
Fades  (1823),  1  B.  &  C.  181  ;  Simmonds  v.  Swift  (1826).  S 
B.  &  C.  857 ;  Bunney  v.  Poyntz  (1833),  4  B.  &  Ad.  668; 
I>ixon  V.  Yates,  5  B.  &  Ad.  313 ;  Tansley  v.  Turner  (1885). 
2  Bing.  N.  C.  151 ;  Jones  v.  Jones  (1841),  8  M.  &  W.  431; 
Whitehead  v.  Anderson,  9  M.  &  W.  518 :  Tanner  v.  Soovdl 
(1845),  14  M.  &  W.  28  ;  Bolton  y.  Lancashire  and  Yorhkirm 
Ry.  Co,,  L.  R  1  C.  P.  431 ;  Ex  parte  Cooper,  in  re  Madarm^ 
11  Ch.  D.  68. 


StoppAgt 

in  tranntu. 


Bj  whom 
oompetent. 


Having,  in  relation  to  the  vendor's  rights,  inquired  into  tho 
Ci^etna  of  transfer  of  possession,  I  now  consider  the  nature  and 
effect  of  the  proceeding  known  as  stoppage  in  transitu  ;  wherebfv 
as  already  mentioned,  the  unpaid  vendor  who  has  parted  with 
both  possession  and  property  in  goods,  is  enabled,  on  the  buyei^s 
insolvency  and  the  goods  being  still  in  transitu,  to  revert  izK 
himself  the  possession,  and  to  a  certain  extent^  the  property. 

Subject  to  the  conditions  that  the  goods  are  in  transUu,  and 
the  buyer  insolvent,  the  right  of  stoppage  is  competent^  exactly 
as  the  vendor  s  rights  already  treated  of,  to  the  vendor  who 
wholly  or  partially  unpaid ;    and   notwithstanding  that  tk^ 
buyer's  acceptance  to  a  bill  of  exchange  has  been  taken  I 
payment,  or  that  credit  has  been  given  for  the  price  in  an; 
other  form  {Hodgson  v.  Loy,  7  T.  R  440 ;  Edwards  v.  Bwiwrv 
2  M.  &  W.  375). 

I  here  observe,  in  conformity  with  a  remark  already  mad^s 
p.  238,  supra),  that  in  the  case  of  consignments  from 
there  is  generally,  between  consignor  and  consignee,  a 
relation  of  vendor  and  purchaser,  although  the  relation  ma] 
be  also  one  of  principal  and  agent,  or  of  persons  having  a  join'^' 
interest.^    And  if  the  transaction  is  such  that  goods,  originalF^B 
the  property  of  the  consignors,  become  by  the  consignmen 
the  property  of  the  consignees,  or  even  if  only  a  special 


'  See  the  obserrationB    of   Mr.      Lif^ingstone^  L.  B.  6  H.  L.  399, 
Justice  Blackburn  in   Ireland  y.      and  per  Lord  Chelmaford,  p.  41(L 
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perty  and  power  of  sale  becomes  vested  in  the  latter,   the    ^  ^^^  ^l-  ^ 

relation  of  vendor  and  purchaser  subsists  for  the  purpose  now 

in  question,  and  the  only  question  will  be,  whether,  on  the 

state  of  the  accounts  between  them,  the  vendor  is  wholly  or 

partially  unpaid  {Kinloch  v.  Craig,  3  T.  R.  119 ;  Feize  v.  Wray, 

3  East,   96 ;    Newaom  v.   Thornton,  6   East,  17 ;  Patten  v. 

Thompson,  5  M.  &  S.  350).    On  principle,  the  test  whether 

the  consignor  is  an  unpaid  vendor  or  not,  would  appear  to  be 

this,  whether  on  striking  out  of  the  account  any  credit  which 

may  have  been  given  to  the  consignee  in  respect  of  his  unpaid 

or  unmatured  acceptances,  there  will  appear  a  balance  against 

him ;  and  pending  the  ascertainment  of  the  balance,  the  right 

of  stoppage  appears  to  be  well  exercised  if  there  is  good  reason 

to  believe  that  the  balance  will  so  turn  out  (see  Wood  v.  Jones, 

7  D.  &  R.  126). 

I  here  purposely  disregard  Vertue  v.  Jewd  (4  Camp.  31),  a  Vertue  t. 
case  which  Mr.  Blackburn  fails  satisfactorily  to  explain,  and  garded,  uui 
of  which  (as  reported)  Mr.  Benjamin  expressly  questions  the  ^^^* 
authority.  The  report  is  simply  unintelligible ;  but  I  have  an 
explanation  to  suggest.  If,  for  the  words  "Burrows  and  Winn'* 
(a  few  lines  from  the  end  of  the  report)  we  read  "  the  plaintiffs,'' 
the  report  becomes  at  least  intelligible ;  although  the  grounds 
of  Loi*d  Ellenborough's  ruling  remain  unsatisfactory.  That 
**  Burrows  and  Winn  "  (whether  mere  pledgees,  according  to  the 
view  taken  by  Lord  EUenborough,  or  vendees,  as  they  would  be 
in  the  wide  sense  of  the  term  above  explained)  should  be 
described  as  "purchasers  of  the  goods  for  a  valuable  con- 
sideration," is,  in  regard  to  the  question  of  stoppage  in  transitu, 
obviously  inappropriate.  To  have  described  the  plaintiffs,  who 
were  indorsees  of  the  bill  of  lading  as  "  purchasers  for  valuable 
consideration"  would  have  been  a  pertinent  and  conclusive 
observation. 

As  a  general  rule,  a  mere  surety  for  the  buyer  has  not,  as 
such,  any  right  to  stop  in  transitu  (Siffkin  v.  Wray,  6  East, 
371) ;  but  as  Mr.  Benjamin  (doubtless  justly)  observes  (p.  691, 
3rd  ed.),  if  a  surety  for  an  insolvent  buyer  should  pay  the 
vendor,  he  must  have  this  right,  by  virtue  of  the  5th  section  of 
the  Mercantile  Law  Amendment  Act,  19  ^  20  Vict.  c.  97. 
By  this  section,  which  adopts  a  well-known  rule  of  the  Scotch 
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^  Paet  VL      Iq^^  j|.  jg  enacted  in  eflfect,  that  a  surety  paying  the  debt  of 

another  shall  be  entitled  to  an  assigpiment  of  all  secorities  heU 
by  the  creditor  and  to  stand  in  the  creditor's  place  in  order  ti 
obtain  indemnity  from  the  principal  debtor.  The  principle  bi 
been  applied  by  the  Master  of  the  llolls  in  Imperial  Ami 
V.  London  and  St  Katherine  Dock  Co.  (5  Ch.  D.  196). 

Order  of  I  shall  now  Consider,  first,  what  are  the  criteria  of  gooji 

treatiog  i     •  •  •  71  i  • 

stoppage  being  in  transitu;   secondly,  what  act  is  necessary  to  oon* 

%n  truntUtL        gtituto  a  Stoppage ;  and  thirdly,  the  legal  effect  of  sach  ad; 

and  herein  of  the  means  (by  transfer  for  value  of  the  bill  cf 
lading)  whereby  such  effect  is  wholly  or  partially  defeated. 

What  coMtitntes      Aj\d  first,  I  consider  the  criteria  which  constitute  transUui 

Goods  in  transitu  for  the  purpose  now  under  considentiaB 
are  necessarily  in  the  hands  of  an  a^ent  for  the  buyer,  Tbej 
are,  by  the  terms  of  the  proposition  already  stated,  no  longer  ii 
the  hands  of  the  vendor  or  his  agents ;  and,  when  th^  hm 
arrived  in  the  hands  of  the  buyer  himself  or  of  persons  in  tk 
capacity  of  his  servants,  the  goods,  although  on  a  voyage^  an 
considered  as  actually  received,  and  not  in  transitu^  For, 
as  I  elsewhere  show  (p.  184,  et  seq,,  arnie),  actual  reooft 
and  the  end  of  the  transitus  are,  under  such  drcuinstanoea, 
coincident.  So  if  goods  are  delivered  on  board  the  buy^s  owft 
ship,  and  there  is  nothing  to  show  that  the  vendor  reserved  the 
jus  disponendi : — or,  in  other  words,  that  the  delivery  waa  to 
the  master  in  the  capacity,  not  of  servant  to  the  owner,  baft 
as  agent  for  the  shipper  and  his  assigns  under  the  bill  d 
lading, — the  goods  are  considered  not  only  as  in  the  possesaoa 
of  the  buyer,  but  as  being,  to  all  intents  and  purposes,  at  hone 
in  his  hands.  In  such  a  case  no  right  of  stoppage  in  trofute 
can  arise  {CowasQce  v.  Thomson,  5  Moo.  P.  C.  165  ;  SchotrnMUd^ 
V.  Lancashire  and  Yorkshire  Ry,  Co.,  L  R.  2  Ch.  332). 

Whether  or  not  a  ship  chartered  by  the  buyer  is  to  be  oos* 
sidered  his  own  ship  for  this  purpose,  depends  on  the  terms  Bsi 
construction  of  the  chai'ter-party  :  that  is  to  say,  whether  tbe 
charter-party  is  intended  to  operate  as  a  demise  of  the  vessel, 
so  as  to  give  up  to  the  charterers  the  entire  contnd  and 
disposal  of  the  vessel  and  of  the  services  of  the  master  and 
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crew  for  the  period  of  the  demise;  or  whether  the  ultimate   ^  Part  VL 

owners  remain  in  possession  of  the  vessel  by  the  master  and 

crew  as  their  servants  (Blackburn,  p.  242  ;  Bohtlingk  v.  Inglia, 

3  East,  381,  396 ;  Bemdston  v.  Strang,  L.  R.  4  Eq.  481,  8  Ch. 

Ap.  588 ;  Ex  parte  Roaevear  China  Clay  Co.,  in  re  Cork,  11 

Ch.  D.  560 ;  see  also  Sandeman  v.  Scurr,  L.  R.  2  Q.  B.  86). 

Where  the  charter-party  is  a  mere  contract  between  the 
owners  of  the  goods  and  the  owner  of  the  ship  for  the  purpose 
of  carriage,  the  goods  on  board  will  be  in  transitu,  and  it  is  the 
same  thing  if  goods  brought  to  be  shipped  to  a  port  abroad  ai*e 
delivered  at  a  home  port  to  persons  who  are  shipping  agents  for 
the  buyer ;  and  whether  such  agents  ship  the  goods  in  their  own 
ships  or  in  ships  hired  by  them  is  probably  immaterial  {Rodger 
V.  The  Compte  d'Escompte  de  Paris,  L.  R  2  P.  C.  Ap.  893). 

The  goods  having  been  delivered  into  the  hands  of  an  agent 
for  the  buyer,  the  question  is  whether,  at  the  moment  of  the 
exercise  by  the  buyer  of  the  right  claimed  by  him  of  stopping 
the  goods,  the  agent  is  an  agent  for  the  purpose  offorwardimg 
the  goods,  or  for  the  purpose  of  keeping  them  at  the  disposal  of 
the  buyer ;  or  briefly,  whether  he  acts  in  the  capacity  of  carrier ^ 
or  of  warelwus&nia/a. 

Where  the  agent  is  a  carrier  or  a  warehouseman,  acting,  in 
either  case,  simply  in  his  proper  capacity,  there  is  no  ques- 
tion :  but  the  difficulty  begins  where  the  agent  alters  his  usual 
character. 

For  instance,  where  the  agent,  who  is  ordinarily  a  carrier, 
enters  into  a  new  contract  of  bailment  with  the  buyer  by 
storing  the  goods  (with  his  consent)  for  him  and  at  his  disposal, 
the  transit  of  the  goods  so  warehoused  by  him  is  at  an  end 
{Wentwcyrth  v.  Outhwaite,  10  M.  &  W.  436 ;  Rou}e  v.  Pickford, 
8  Taunt.  83).  And  the  same  is  the  case  where  the  goods  have 
arrived  in  the  hands  of  a  packer,  or  any  other  agent,  at  a  place 
which  the  buyer  has  made  the  repository  of  his  goods  {Richard- 
son V.  Ooss,  3  B.  &  P.  119, 127 ;  ScoU  v.  PeUit,  3  B.  &  P.  469). 
That  the  assent  of  the  buyer  express  or  implied  to  the  goods 
being  so  warehoused  for  him,  is  necessary  in  such  circumstances 
to  end  the  transitus  appears  from  the  cases  of  Whitehead  v. 
Anderson  (9  M.  A  W.  518),  and  Bolton  v.  Lancashire  and 
Y(yrkshire  Ry.  Co.  (L.  R.  1  C.  P.  431). 
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Oritieftl  question 
whether  arrived 
only  at  a  itage 
of  their  journey 
or  waiting 
orders  to  start 
on  a  new 
joomej. 


Dupoht. 
JBaldwin, 


Conversely,  where  a  person,  whose  ordinary  business  is  thattf  i 
a  warehouaemany  receives  goods  to  await  shipment  for  a  fbrtkv 
destination  under  the  buyer* a  original  order,  the  goods  are  ill 
in  trcmaitu  (Smith  v.  Oosa,  1  Camp.  282 ;  Coatee  v.  iZaittcN^f 
B.  &  C.  422).  So  in  the  case  of  a  wharfinger  undertaking  ttl 
conveyance  of  goods  ashore  in  lighters  (Jackaon  v.  NickoUi,  I 
Bing.  N.  a  518). 

The  critical  cases  are  those  in  which  the  goods,  though  ii* 
tended  for  a  market  elsewhere,  are,  for  the  moment,  statioDflj 
in  the  hands  of  the  agent ;  and  the  question  in  such  a  esse  i^ 
whether  they  have  simply  arrived  in  the  agent's  hands  at  ft 
stage  of  their  journey,  or  whether  they  are  there  at  the  dispoMl 
of  the  buyer  and  waiting  his  further  orders.  As  an  inRtmdifi 
one  for  illustrating  the  principle,  I  shall  cite  the  case  oilXxim 
V.  Baldvmi,  which  came  before  the  King's  Bench  in  1804,  lal 
is  reported,  5  East,  175. 

The  facts  of  the  case,  so  far  as  relates  to  the  question  d 
stoppage  in  tranaitu,  were  these: — ^The  defendants^  ctMm 
merchants  in  Manchester,  were  in  the  habit  of  supplying  goodi 
on  the  orders  of  B.  &  Son,  traders  in  London,  and  it-^ras  Ai 
course  of  dealing  for  the  defendants  to  send  such  goods  to  1L4 
Co.,  agents  at  Hull,  by  whom  the  goods  were  shipped  to  Buh 
burgh  upon  the  orders  of  B.  &  Son.  The  order  for  the  goodi  is 
question,  which  was  similar  to  orders  for  the  like  goods  in  otliflr 
cases,  directed  them  to  be  "  packed  in  bales  marked  G.  &  (vd 
a  certain  mark)  for  order,  and  to  be  forwarded  to  Messrs.  IL  k 
Sons,  to  be  shipped  for  Hamburgh  as  usual"  The  goods  mxt 
sent  by  the  defendants  to  Hull,  made  up  and  marked  asdireetei 
On  the  insolvency  of  B.  &  Son,  the  goods  were  stopped  by  tk 
defendants  in  the  hands  of  M.  &  Co.,  and  one  of  the  questkai 
in  the  case  was  whether  this  was  a  good  stoppage  vn  trana^ 
One  of  the  firm  of  M.  &  Co.  who  was  examined  as  a  wituetf 
stated  (according  to  the  report)  "  that  at  the  time  of  the  stop* 
page  of  the  goods  they  held  them  for  Messra  B.  &  Son  and  it 
their  disposal ;  that  they  accounted  with  B.  &  Son  for  tlM 
chaises  of  the  goods.  And  the  witness  described  his  busioan 
to  be  merely  an  expeditor  agreeable  to  the  directions  of  £  '^ 
Son ;  a  stage,  and  mere  instrument  between  buyer  and  sdkr. 
That  he  had  no  authority  to  sell  the  goods,  and  fireqaendj 
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shipped  them  without  seeiug  them.  That  the  bales  in  question  Pakt  VT. 
were  to  remain  at  his  warehouse  for  the  orders  of  B.  &  Son,  and 
he  had  no  other  authority  than  to  forward  them.  That  at  Hie 
time  the  goods  were  stopped  he  was  waiting  for  the  orders  of 
B.  &  Son ;  that  he  had  shipped  the  four  hales,  expecting  to 
receive  such  orders,  and  relanded  them  because  none  had 
arrived.  That  if  the  goods  had  been  demanded  by  B,  d  Son 
before  shipping  he  should  have  delivered  them  up  to  them^ 
There  were  two  questions,  1st,  whether  the  transitu^  was 
at  an  end  when  the  goods  came  to  the  bands  of  B.  &  Son, 
and  2ndly,  if  it  was,  whether  a  subsequent  rescission  of 
the  sale  and  return  of  the  goods  by  B.  &  Son  on  the  eve 
of  bankruptcy  was  a  bond  fide  and  valid  act.  Lord  Ellen- 
borough  at  the  trial  gave  his  opinion  against  the  right  of 
stoppage  in  transitu  under  the  circumstances,  but  left  the 
second  question  to  the'  jury,  upon  which  they  found  a  verdict 
for  the  defendants 

A  motion  for  a  new  trial  came  before  the  judges  of  the 
King's  Bench,  when  Lord  EUenborough  delivered  an  elaborate 
and  instructive  judgment.  He  commented  on  the  cases  of 
Hunter  v.  Beale  (a  case  before  Lord  Mansfield  in  1785)  and 
Stokes  V.  La  Riviere  (3  T.  R.  466,  3  Eaat,  397),  as  follows  :— 
"In  Hunter  v.  Beale  I  cannot  but  consider  the  transit  as 
having  been  once  completely  at  an  end  in  the  direct  course  of 
the  goods  to  the  vendee,  i.e.,  when  they  had  arrived  at  the  inn- 
keeper's, and  were  afterwards,  under  the  immediate  orders  of 
the  vendee,  thence  actually  launched  again  in  a  course  of  con- 
veyance froTn  him,  in  their  way  to  Boston ;  being  in  a  new 
direction  prescribed  and  communicated  by  himself.  And  if  the 
transit  be  once  at  an  end,  the  delivery  is  complete,  and  the 
transitus  for  this  purpose  cannot  commence  de  novo  merely 
because  the  goods  are  again  sent  upon  their  travels  towards  a 
new  and  ulterior  destination.  As  to  the  case  of  Stokes  v.  La 
Riviere,  the  goods  were  claimed  in  suit  by  the  plaintiff  the 
seller  from  the  defendants,  to  whom  the  goods  were  delivered  to 
be  forwarded  to  their  (defendants')  correspondents,  Messrs.  D. 
&  Co.  of  Lisle ;  D.  &  Co.  were  therefore  the  consignees,  and 
Lisle  the  ultimate  place  of  destination.  This,  in  respect  of  D. 
&  Co.,  on  whose  rights  the  defendants  stood,  was  clearly  a  case 

▲  A 
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of  traaslt  not  finished  at  the  time  the  c]aim  was  made."  He 
then,  after  referring  to  the  cases  of  Leeds  v.  Wright,  2  Bos.  & 
PuL  320,  and  Scott  v.  Pettil,  ib.  469,  applied  the  principle  of 
the  cases  commented  on  to  the  case  in  point,  as  follows : — 
"  Here  the  goods  had  so  far  gotten  to  the  end  of  their  journey, 
that  they  waited  for  new  orders  from  the  purchaser  to  pnt 
them  again  in  motion  to  communicate  to  them  another  sub- 
stantive destination  and  that'  witliout  such  orders  they  would 
have  continued  stationary."  And  he  accordingly  was  of  opinion 
that  the  transUua  was  at  an  end. 

Grose,  J.,  was  of  opinion  that  the  light  to  stop  in  transitu 
■<fias  not  at  an  end  when  the  defendants  took  possession  of  the 
goods;  hut  he  agreed  with  the  result  arrived  at  on  the  second 
point,  and  the  grounds  on  which  he  differed  on  the  first  point 
are  not  stated. 

Lawrence,  J.,  agreed  with  Lord  Ellenhoroiigh  tha.t  the  goods 
had  before  their  stoppage  by  the  defendants  arrived  at  their 
ultimate  destination  as  between  these  parties,  and  consequently 
that  they  had  no  right  to  stop  them  as  in  transitu. 

Le  Blanc,  J.,  agreed  that  the  transit  of  the  guods  was  at  an 
end  before  they  were  stopped  by  tlie  defendants.  As  between 
the  buyer  and  seller  they  were  arrived  at  the  place  of  their 
destination  when  they  got  to  the  possession  of  M.  &  Co.  at 
Hull ;  for  till  M.  &  Co.  received  directions  from  B.  &  Son  they 
did  not  know  where  to  send  the  goods.  The  warehouse  of 
M.  &  Co.  at  Hull  must  therefore  be  considered  as  the  warehoiise 
of  B.  &  Son. 

Although  it  does  not  expressly  appear  from  the  report  on 
what  grounds  Mr.  J.  Grose  differed  from  the  rest  of  the  Court, 
it  may  be  inferred  that  his  opinion  was  based  on  the  terms  of 
the  order  for  the  goods  directing  them  to  be  "  packed,  &c.,  and 
to  be  forwarded  to  Messrs.  M.  &  Son,  to  be  skipped  for 
Hamburgh  as  usual."  At  first  sight  doubtless  this  direction 
would  seem  to  bring  the  case  within  the  principle  of  Sioken  v. 
La  Riv^re  quoted  in  the  judgment  of  Lord  Ellenborough. 
But,  as  I  understand  the  judgments  of  the  majority,  they 
construed  these  words  with  reference  to,  and  as  not  intended  to 
control,  the  usual  course  of  business  as  stated  in  the  evidence, 
namely  that  the  goods  in  the  hands  of  M.  &  Co.  should  await 
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oriher  orders  from  B.  &  Son  before  being  actually  shipped.  ^  ^^^'^  ^^-  ^ 
jn  the  case  of  Stokes  v.  La  Riviere  the  directions  as  to  forward- 
ng  appear  to  have  been  more  specific,  and  although  the  agent 
iMutated  to  send  on  the  goods  without  further  orders  from  his 
principal,  there  was  no  evidence  of  a  course  of  business  rendering 
■odi  orders  necessary.  Any  distinction  between  the  facts  of 
tlie  two  cases  is  however  somewhat  refined.  As  to  the  im- 
portance of  the  question  whether  the  agent  had  or  had  not  the 
tethority  of  the  vendee  to  forward  without  further  orders,  the 
mder  may  compare  the  cases  of  Valpy  v.  Gibson,  4  0.  B.  837, 
wlieiethe  agent  had  no  such  authority,  with  Jackson  v.  Nicholls, 
i  Bing.  N.  C.  508,  where,  in  regard  to  the  particular  goods  in 
question,  he  had. 

As  farther  illustrations  of  the  criteria  of  transihis  I  shall  in"'=trations 
idect  some  of  the  cases  which  have  recently  come  before  the  decUious. 
Couitfl. 

h  Ex  parte  Oibles,  In  re  Wldtworth  (1  Ch.  D.  101),  cotton 

w«  shipped  at  Charleston  under  orders  to  be  reshipped  at  New 

Twk  for  Liverpool,  the  bills  of  lading  being  taken  to  the  order 

tf  Messrs.  Whitworth  &  Co.,  who  were  manufacturers  of  cotton 

>t  Lnddenden  Foot.     The  invoice  stated  the  cotton  to  be  "con- 

■gned  to  order,  for  account  and  risk  of  the  purchaser,  Lud- 

denden  Foot."     On  the  arrival  of  the  cotton  at  Liverpool,  the 

pucbaser  having  accepted  bills  of  exchange,  got  the  bill  of 

Wing  of  the  cotton  which  he  sent  (indorsed)  to  the  manager  of 

A  railway  company  at  Liverpool  who  paid  the  sea  charges  and 

got  possession  of  the  cotton  which  he  put  on  the  way  to  be 

carried  to  the  purchaser  at  Luddenden  Foot.     The  chief  judge 

beld  that  the  tra.nsitus  was  at  an  end  as  soon  as  delivered  at 

Urerpool  to  the  manager  of  the  railway  company  as  the  agent 

nr  the  purchaser. 

In  a  subsequent  case,  In  re  Worsdell,  Ex  jyarte  Barro^u,  also 
jcided  by  the  Chief  Judge  Bacon  (1877,  25  W.  R.  466),  goods 
jre  taken  by  ship  directed  to  the  purchaser  at  Falmouth. 
1  anival  there  they  were  taken  possession  of  and  warehoused 
ogentB  for  the  shipping  company,  whose  custom  it  was  to 
nmunicate  with  consignees  of  goods  informing  them  of  their 
ival  and  subsequently  to  forward  them  according  to  instruc- 
118  received  from  them.     Before  the  instructions  arrived  the 
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,^£^  ZL.^   goods  were  stopped  in  transitu,  and  the  chief  judge  held  A4 

the  stoppage  was  good. 

It  will  be  observed  that  the  two  decisions  last  cited  m 
entirely  in  accordance  with  the  principles  above  laid  down.  Ii 
the  former  case  (Ex  parte  Gibbes,  In  re  Whitwortk)  Al 
inference  is  that  the  cotton  on  arrival  at  Liverpool  (and  the  Idi 
of  lading  having  come  to  the  hands  of  Messrs.  Whitworth) 
at  Messrs.  Whitworth's  entire  disposal ;  and,  although  it 
doubtless  expected  that  the  cotton  would  be  ultimately  sent  tl 
Messrs.  Whitworth's  manufactory  at  Luddenden  Foot^  there  mi 
nothing  to  have  prevented  them  from  sending  it  on  what  new 
journey  they  pleased  ;  or  from  selling  it  at  Liverpool.  Tbi 
cotton  was  indeed  delivered  at  Liverpool  to  the  i-ailway  oomptnj, 
who  were  carrying  agents  for  the  purchasers.  But  it  wtg  nol 
delivered  to  them  as  carrying  agents  with  any  privity  oftn 
vendors;  and  so  far  as  the  vendors  were  concerned  thedin^ 
tions  as  to  the  journey  came  to  an  end  on  the  arrivil  it 
Liverpool,  when  it  required  new  orders  from  the  purchasers  tl 
set  the  cotton  again  in  motion.  In  the  other  case  (/n  fV 
Worsdell,  Ex  parte  Barrow)  the  goods  when  stopped  wereidU 
in  the  possession  (through  sub-agents)  of  the  carrying  ageoti  to 
whom  they  had  been  delivered  by  the  vendors ;  and  the  only 
question  could  be  whether  the  agent's  character  had  beet 
turned  into  that  of  warelioicseman  for  the  buyers.  Andthii 
change  as  we  shall  see  presently  requires  the  concurring  ift* 
tention  on  the  part  of  the  buyer  (p.  359,  post). 
ExpaHe  In  the  case  of  Ex  parte  Watson,  In  re  Love,  decided  by  the 

Love,   '  Court  of  Appeal  in  February,  1877  (5  Ch.  D.  35),  the  facts  weie 

somewhat  more  complicated. 

By  agreement  between  Watson  (a  manufacturer  in  the  nortk 
of  England)  and  L.  (a  merchant  in  London  engaged  in  trade  witk 
Shanghai  in  China)  it  was  agreed  that  Watson  should  ftoa 
time  to  time  supply  L  with  goods,  Watson  drawing  upoa  h> 
and  L.  accepting,  bills  of  exchange  for  the  invoice  price  of  tb 
goods.  L.  was  to  ship  the  goods  to  R.  at  Shanghai  for  sale  or 
L.*s  account.  On  receipt  of  the  bills  of  lading  L.  was  to  send 
them  to  R,  to  whose  order  they  were  to  be  made  out  Watioft 
was  to  have  a  lien  upon  the  bills  of  lading  and  each  shipoMO^ 
of  goods  in  transit  outwards,  to  secure  the  payment  of  the  bilb 
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of  exchange  given  for  that  particular  shipment.  L.  had  verbally  ^  ^^*^  ^^'  ^ 
promised  Watson  that  he  would  forthwith  give  R.  notice  of  the 
agreement  and  its  terms,  but  never  did  give  such  notice.  The 
goods  purchased  under  the  agreement  were  sent  by  Watson  to 
a  packer  at  Bradfoiji  to  be  by  him  packed  and  forwarded  to 
London  for  shipment.  The  packer  after  packing  the  goods 
wrote  to  L.  "  I  beg  to  hand  you  particulars  of  ten  bales,  waiting 
your  forwarding  instructions."  L.  replied  "  Please  send  the  ten 
bales  to  the  Gordon  Castle  loading  in  the  S.  W.  India  Docks 
for  Shanghai"  In  reply  the  packer  writes  again,  "I  have 
forwarded  the  ten  bales  per  Great  Northern  for  steamer  Oordon 
Castle,  S.  W.  I.  Dock,  carriage  paid,  £  ,  at  your  disposal.'' 

The  advice  note  sent  by  the  Great  Northern  Railway  Company 
to  L.,  after  the  goods  had  arrived  at  their  station  at  Poplar 
Dock,  was  to  the  effect  that  the  goods  were  held  by  them  as 
warehousemen  at  owner's  risk  ;  and  that  they  would  be  sent  to 
the  Gordon  Cattle,  S.  W.  I.  Dock ;  and  they  were  sent  and 
shipped  on  board  the  Gordon  Castle  accordingly,  the  bills  of 
lading  being  made  out,  by  L/s  directions  to  his  own  order. 
On  L.'s  insolvency  which  ensued  while  the  goods  were  at  sea, 
Watson  had  a  telegi'am  sent  to  R.  requesting  them  to  deliver 
the  goods  to  their  agents  at  Shanghai  and  demanded  delivery 
of  the  bills  of  lading  from  the  shipowners  who  had  not  yet 
parted  with  them.     There  were  questions  as  to  whether  and 
how  far  the  put  disponsndi  had  been  reserved  by  Watson  ;  but 
the  decision  of  the  Court  of  Appeal  was  given  independently 
of  these  questions,  on  the  single  ground  that  the  goods  on  the 
way  to  Shanghai  were  still  in  transitu^  the  entire  journey  from 
the  vendor's  manufactory  by  rail  and  ship  to  Shanghai  having 
been  that  contemplated  by  the  agreement  between  the  vendor 
and  purchaser,  and  the  detention  in  the  hands  of  the  packer, 
the   railway  journey   and  detention  on  the  railway  premises 
waiting  for  shipment  being  merely  stages  of  that  journey.     It 
is  to  be  observed  that  although  L.  was  asked  for  forwarding 
orders,  he  was  not  as  between  himself  and  Watson  free  to  give 
any  orders  except  to  send  the  goods  on  their  way  to  Shanghai  ac- 
cording to  his  agreement.    And  in  this  respect  the  case  is  quite 
dififerent  from  In  re  Worsdell,  Ex  parte  Barrow  (p.  355,  supra). 
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^  Part  VI.  ^        It  has  been  decided  by  the  Court  of  Appeal  in  Ex  p«*j 

Rosevear  China  Clay  Co,,  In  re  Cock  (11  Ch.  D.  660),  that  tb 
circumstance  of  the  destination  of  the  goods  being  named  ii 
the  contract,  or  even  communicated  to  the  vendor  at  the  tiM 
of  the  contract  (it  being  the  common  intei^ion  that  they  an  ti 
be  delivered  to  an  agent  in  the  capacity  of  carrier)  is  Mt, 
necessary  to  the  constitution  of  a  tranmtus.  In  this  case  tb 
contract  was  that  the  vendor  should  place  the  goods  Halt  ct 
board  a  ship  at  Fowey,  and  the  vendor  placed  the  goods  aooori- 
ingly  on  board  a  ship  which  the  purchaser  had  chartered  hi 
Glasgow.  And  although  the  particular  destination  was  sol 
communicated  to  the  vendor  at  the  time  of  the  contract^  tlis 

goods  when  on  board  were  held  to  be  in  transitu, 

I 
I 

Natural  end  of         The  goods  being  once  in  the  hands  of  a  forwarding  agent  far 
e  ran*  ^^  buyer,  and  so  in  transitu,  I  now  consider  how  that  sUte# 

things  comes  to  an  end. 

The  transit  ends  by  the  goods  being  actually  received  bjto 
buyer  (or  his  assigns,  whether  a  sub-purchaser  or  an  asngnseor 
trustee  in  bankruptcy) :  and  this  ordinarily  happens  by  their 
being  physically  taken   possession   of  by   the    buyer  or  U^ 
servants :  or  by  their  being  placed  in  the  custody  of  a  wsi^- 
houseman  duly  authorised  by  the  buyer  to  receive  and  ke^ 
them  for  him.    They  are  then  finally  at  home  to  all  intentBSsA 
purposes.     For  detail  on  this  subject  I  refer  to  what  has  ben 
said  about  a^tvul  receipt  under  the  Statute  of  Frauds  (pp.  ISfr-* 
188,  avjyra),    I  here  subjoin  some  observations  more  partka* 
larly  relating  to  stoppage  in  transitu.     As  I  have  alrei^ 
observed,  I  think  the  same  cAteria  would  (generally  speaking 
be  held  conclusive  for  both  purposes. 
Conditions  under      The  goods,  under  somc  circumstances  are  considered  as  having 
ilendeiTof    '**    arrived,  although  still  in  the  physical  custody  of  the  peiioa 
p.)od8  8*»*|  »n  tl»«  who  originally  received  them  in  the  character  of  a  forwardiDg 
forwarding  agent.     In  such  a  case  there  must  be  first  (unless  in  the  esse 

of  a  change  of  destination  under  the  orders  of  the  buyer  wiib 
the  assent  of  the  carrier  as  after-mentioned)  an  arrival  in  ftci. 
so  that  the  goods  are  physically  at  the  end  of  their  journey ; 
and  decontUy,  the  concurrence  of  intention,  between  the  buyer 


agent. 
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id  the  forwarding  agent,  so  that  the  character  of  the  agency       Part  vt. 
i  changed. 

As  to  the  arrival  in  fact : — The  transitns  of  goods  on  board 
.ship  is  not  physically  ended  by  the  ship  arriving  in  the  port 
I  destination  at  a  spot  where  it  is  intended  to  deliver  the 
vt^  overside  into  lighters  [Coventry  v.  Gladstone,  L.  R  6  Eq. 
Wj ;  nor  even  when  the  goods  have  been  unladen  on  board  a 
lighter  sent  by  the  warehouseman  of  the  buyer  to  receive  them 
[Jiuhon  V.  Nicholls,  5  Biiig.  N.  C.  508).  Indeed,  the  lighter- 
Hian  is  only  another  forwarding  agent  on  the  way  to  the 
origiDal  destination.  If  however  the  ship  having  arrived  at 
the  port  of  destination  has  got  to  a  berth  where  she  is  prepared 
to  discharge  her  cargo,  I  apprehend  that  the  transitua  will  be 
at  an  end  so  soon  as  the  shipowner  (represented  by  the  ship- 
broker)  has  been  satisfied  as  to  his  freight  and  has  given  a 
release  of  the  goods  in  exchange  for  the  bill  of  lading.  And  it 
18  equally  at  an  end  when,  the  ship  having  so  arrived  and  being 
ready  to  deliver,  the  shipowner  wrongfully  refused  delivery  not- 
withstanding tender  of  the  freight  {Bird  v.  Brown,  4  Ex.  788). 

As  to  the  change  in  the  character  of  the  agency : — "  If,**  says 
Mr.  Blackburn  (p.  248),  **the  possessor  of  the  goods  has  the  inten- 
HWi  to  hold  them  for  the  buyer,  and  not  as  an  agent  to  forward, 
and  the  buyer  intends  the  possessor  so  to  hold  them  for  him, 
die  tfQ/nmtus  is  at  an  end  ;  but  I  apprehend  that  both  these 
intents  must  concur,  and  that  neither  can  the  carrier  of  his  own 
^  convert  himself  into  a  warehouseman,  so  as  to  terminate 
4e  transitus,  without  the  agreeing  mind  of  the  buyer,  James  v. 
rrifin  (2  M.  &  W.  623),  nor  can  the  buyer  change  the  capacity 
1  which  the  carrier  holds  possession  without  his  assent,  at 
ast  until  the  carrier  has  no  right  whatsoever  to  retain 
issession  against  the  buyer.  Jackson  v.  Nicholls  (5  Bing. 
.  a  608)." 

The  fact  that  the  carrier  still  holds  the  goods  subject  to  his 
n  is  not  absolutely  conclusive  against  an  arrangement  having 
m  made  that  he  shall  hold  the  goods  in  the  character  of 
rehouseman  for  the  buyer  {Allan  v.  Ghnpper,  2  Cr.  &  J. 
Sy  But  the  lien  continuing,  there  is  a  strong  presumption 
linst  a  new  arrangement  having  been  made  (Ex  parte  Cooper, 

re  Maclaren,  11  Ch.  D.  68),  and  to  overcome  this  pre- 
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sumption,  evidence  would  be  necessary  either  of  an  eufSA 
arrangement  between  the  carrier  and  the  buyer,  as  in  Fotierf,: 
Frampton  (6  6.  &  C.  107),  or  of  a  course  of  dealing  as  in  Alkm 
V.  Gripper  (supra  cit),  Dodson  v.  Wentworih  (4  H.  &  (L 
1080);  so  as  to  make  the  carrier's  warehouse  the  bojo'l 
repository  for  the  goods.  In  Whitehead  v.  ATiderson  (91L4 
W.  518)  it  was  held  not  sufficient  that  the  captain  told  tb 
buyer's  assignee  that  he  wt/idd  deliver  to  him  when  h$  w» 

m 

satisfied  about  the  freight. 

And  so  where  part  of  a  cargo  has  been  delivered,  the  freighl 
being  unpaid  upon  the  rest  which  still  remains  subject  to  tke 
shipowner's  lien,  the  presumption  is  that  the  goods  so  remtiii- 
ing  are  in  the  possession  of  the  shipowners  as  carriers,  and  the 
traaaitus  is  therefore  not  ended  in  regard  to  them  {Ex  p«<J 
FaUc,  In  re  Kiell,  C.  A.  14  Ch.  D,  446). 


End  of  transUus 
anticipated. 


What  if  tortious 
agairiHt  the 
caSrrier? 


The  tran^tus  is  also  ended  if  the  buyer  or  his  assgnee 
anticipates  the  natural  termination  of  the  transit  by  meetiog 
the  goods  on  their  way,  and  taking  possession  of  the  goods  inA 
the  assent  of  the  carrier.  An  act  which  in  itself  might  b 
regarded  as  either  an  act  of  ownership  over  the  whole  caigocr 
over  only  part  of  it  has  been  held  sufficient,  where  the  intentka 
appeared  to  take  possession  of  the  whole  (Jones  v.  Jones,  8 IL 
&  W.  431).  And  if  the  buyer  alters  the  destination  of  tto 
goods  by  a  direction  to  the  carrier,  to  which  the  carrier  assentB, 
that  appears  sufficient  to  terminate  the  transitus,  just  as  dui 
was  sufficient  to  constitute  actual  receipt  in  Morton  v.  TilMi 
(15  Q.  B.  428,  and  see  p.  176,  supi^a). 

Whether  the  transitus  is  terminated  by  the  buyer  preiw- 
turely  taking  possession  against  the  will  of  the  carrier,  and  w 
tortiously  against  him,  has  been  questioned.  Mr.  BlackborOi 
(p  259),  after  citing  the  cases  of  Hoist  v.  Povmal  (1  £8p.242); 
Mills  V.  Ball  (2  B.  &  P.  457) ;  Wright  v.  Latves  (4  Eqa.  82); 
Jackson  v.  Nicholls  (5  Bing.  N.  C.  508),  and  Whitehead^'' 
Anderson  (9  M.  &  W.  518) ;  sums  up  the  result  as  foUowe:— 
"  Such  being  the  authorities,  it  seems  pretty  clear,  that  in  case» 
in  which  there  is  no  actual  delivery,  if  the  vendee  require  tltf* 
the  carrier  shall  hold  the  goods  as  his  agent  in  a  new  capaci^s 
and  he  assent,  the  transitus  is  ended,  whether  it  be  before  on 
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Ler  its  natural  terminatiou ;  and  if  the  carrier  does  not  assent,       Pabt  vi.  ^ 

id  is  under  no  obligation  to  assent,  that  the  traTisitns  is  not 

uded.    But,  perhaps,  if  the  position  of  the  carrier  is  such  that 

1 18  his  duty  to  obey  the  command  of  the  vendee,  his  assent  to 

0  the  duty  would  be  implied  by  law,  and  his  refusal  in  fact, 

rould  not  prevent  such  an  implication.     And  notwithstanding 

he  expressions  of  the  Exchequer  in  Whitehead  v.  Anderson,  it 

B  submitted  that  it  is  doubtful  whether  when  the  earner  has  a 

ight  to  refuse  to  allow  the  vendee  to  take  even  constiiictive 

possession,  the  vendee  can  improve  his  position  by  a  tortious 

taking  of  actual  possession  against  the  will  of  the  carrier.     The 

law  in  general  discountenances  violence,  and  it  would  seem  not 

eoDsistent  with  its  general  policy,  to  give  a  man  a  benefit  in 

ooDseqaence  of  his  forcible  or  fraudulent  wrong  against  a  third 

party.    The  act  of  taking  away  the  goods  would  be  a  very 

unequivocal  assertion  of  the  vendee's  claim  to  exercise  dominion 

if  he  had  the  right  to  do  so,  but  it  is  very  diflScult  to  see  how  it 

could  give  him  such  a  right,  if  he  had  it  not  already.*' 

Now,  as  between  the  consignee  and  the  carrier,  the  former 
Itts,  in  general,  no  right  to  interfere  before  the  natural  termina- 
tiou of  the  voyage  or  journey.  But  (as  Mr.  Blackburn  further 
observes)  when  the  voyage  or  journey  has  come  to  its  natural 
end  the  case  is  different.  The  carrier  has  no  right  to  insist  on 
keeping  the  goods  as  carrier,  but  merely  to  retain  the  possession 
holding  the  goods  subject  to  any  orders  of  the  vendee  not 
derogatory  to  his  lien.  And  the  decision  of  Bird  v.  Brown,  in 
1850,  subsequently  to  the  publication  of  Blackburn's  work 
(*  Ei.  786),  is  entirely  in  conformity  with  this  view,  it  being 
there  decided  that,  the  voyage  having  come  to  its  natural  end, 
*u  unequivocal  demand  of  the  goods  by  the  assignee  in  bank- 
wptey  of  the  vendee,  accompanied  by  a  tender  of  the  freight, 
^^'nunates  the  transitus. 

*  Haust  here  advert  to  a  class  of  cases  where  the  buyer,  being  End  of  tratufitus 
^^^f^  of  his  impending  insolvency,  rejects  the  goods  on  their  act  of  the  buyer, 
"'^^aL    This  may  give  rise  either  to  a  stoppage  in  tranaitv,  or 
^  ^   state  of  things  having  a  nearly  though  not  necessarily 
^^  similar  effect. 
^11  the  arrival  of  goods  in  such  circumstances  the  insolvent 
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Part  XT.  buyer  has  several  courses  open  to  him.  Ist  He  may  aooefil 
Whore  intoivfM  the  goods  SO  that  they  will  become  part  of  his  general  assetooi 
^*3J^trth***^  bankruptcy,  leaving  the  vendor  to  come  in  as  a  creditor  on  Ui 
intention  of         estate  for  the  price  so  far  as  unpaid.     2ndly.  He  maydediiieti 

offering  to  ,  .  •  i      •        i 

rescind.  take  possession,  so  as  to  prolong  the  tranauuSf  and  give  the 

vendor  the  chance  of  stopping  the  goods.  Instances  of  this 
Hutddnga  v.  Nunez  (1  Moo.  P.  C.  N.  S.  243) ;  Ja/nua  v. 
(2  M.  &  W.  623).  Or,  3rdly.  He  may  reject  them  with  At 
intention  of  making  an  offer  to  rescind  the  contract,  and  in  ndi 
a  case  the  offer  is  irrevocable  so  as  to  be  binding  on  the  twjv 
and  on  his  estate  until  the  vendor  has  had  the  opportonitjrf 
accepting  or  declining  it.  Atkins  v.  Barwidc  (1  Str.  16S),' 
Salte  V.  Field  (5  T.  R.  211) ;  Bartram  v.  Farebrother  (4  Bing. 
579).  The  rationale  of  this  is  not  very  clearly  expressed  intke 
decisions,  but  I  apprehend  it  is,  that  the  offer  to  rescind  made 
under  such  circumstances  implies  a  promise  that  the  offer  afaiD 
not  be  recalled  until  the  vendor  has  had  the  opportunity  d 
considering  it,  and  that  there  is  also  implied  under  the  dream- 
stances  a  good  consideration  for  this  promise,  so  as  to  make 
it  binding  and  in  effect  to  create  a  contract  giving  the  veodor 
the  option  to  rescind.  In  Smith  v.  Field  (5  T.  R  402),  it  ne 
held  that  the  vendor  having  attached  the  goods  in  the  hands  of  lu 
packer  as  the  property  of  the  vendee  had  elected  7U>t  to  reeoBd 
the  contract,  but  the  authority  of  Aikina  v.  Barwick  and  Sato 
V.  Field,  which  show  that  the  option  is  reserved  to  the  vender 
under  such  circumstances,  is  fully  recognised. 

In   Dixon  v.  Baldwin,  5  East,  175,  the  vendor    had  re^ 
sumed  possession  of  the  goods  on  a  claim  to  stop  in  trawiHj 
and  the  vendee  being  insolvent,  but  not  having  committed  uf 
act  of  bankruptcy,  with  the  sanction  of  a  meeting  of  his  creditois 
and  under  legal  advice,  agreed  to  give  up  the  goods :  iod* 
although  the  Court  held  the  transitus  to  have  been  at  an  eotl 
when  the  act  purporting  to  effect  a  stoppage  took  place,  it  was 
held  that  a  jury  were  justified  in  finding  that  the  goods  wen 
given  up  bond  fide  and  not  from  any  motive  of  voluntary  and 
undue  preference  to  the  vendor,  and  the  transaction  by  whidi 
the  goods  were  given  up  to  him  was  accordingly  held  good. 

By  what  act  if  Referring   to   the   order  indicated  on  p.  350,  supra,  I  no* 
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consider,    secondly,    what   act    is   necessary  to    constitute  a      ^abt  VI.  ^ 

stoppage.  stoppage 

It  has  been  said  by  Lord  Hardwicke,  in  the  case  of  Snee  v. 
Prescott  (1743,  1  Atk.  245,  250),  one  of  the  early  reported  cases 
on  the  subject  of  stoppage  in  tranaitu,  that  the  vendor  might 
get  the  goods  back  "  by  any  means,  provided  he  did  not  steal 
them."  This  suggests  a  kind  of  physical  intervention  which  is 
by  no  means  necessary  to  the  act  of  stoppage.  The  usual,  and 
a  sufficient,  mode  of  stoppage  is  a  simple  notice  to  the  carrier 
stating  the  vendor's  claim  and  forbiddingdelivery  to  the  vendee, 
or  requiring  that  the  goods  shall  be  delivered  to  the  vendor  or 
held  to  his  order  (Benjamin,  3rd  ed.  p.  715  ;  Jackson  v.  Nicholls, 
5  Bing.  N.  C.  518 :  BohtliTigk  v.  Inglis,  3  East,  381,  385,  394 ; 
Mills  V.  Ball,  2  B.  &  P.  457 ;  The  Tigress,  32  L.  J.  Adm.  97). 
The  reader  will  find  that  in  some  of  the  cases  there  was  a 
formal  demand  of  the  goods  accompanied  by  a  tender  of 
freight.  But  this  although  necessary,  as  has  been  seen,  to 
effect  the  equivalent  of  actual  delivery  to  the  consignee  so 
as  to  end  the  transitus,  does  not  appear  necessary  on  the  part 
of  the  vendor  to  effect  a  stoppage  so  as  to  revest  in  himself 
the  possession. 

The  notice  ought  to  be  given  to  the  person  having  the 
immediate  custody  of  the  goods.  In  the  case  of  an  ordinary  k 
carrier,  a  notice  given  to  the  master  whose  servants  have  the 
immediate  custody  of  the  goods,  will  be  good,  if  in  due  time  to 
be  communicated  by  him  to  the  servants  in  actual  charge. 
And  so  in  Lilt  v.  Cowley  (7  Taunt.  169)  a  timely  notice  at  the 
head  office  (Pickfords')  was  held  good  although  through  a 
mistake  in  the  office  the  goods  were  delivered  to  the  consignor. 
It  has  been  doubted  whether  a  notice  to  a  shipowner  is  of  any 
avail,  if  not  actually  communicated  by  him  to  the  master  of  the 
vessel,  and  whether  there  is  any  duty  on  the  shipowner  to  make 
the  commimication,  which  the  party  interested  would  quite  as 
easily  (by  telegraph  or  otherwise)  do  himself  {Ex  parte  Folk, 
In  re  Kiell,  14  Ch.  D.  446,  450).  At  all  events  a  notice  to  the 
shipowner  which  could  not  in  time  have  been  communicated 
by  him  to  the  master  of  the  ship,  is  insufficient  ( Whitehead  v. 
Anderson,  9  M.  &  W.  518).  In  the  last  cited  case  it  is  said  by 
Parke,  B.  (p.  534),  "The  only  duty  that  can  be  imposed  on  tha 
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Pabt  vl  absent  principal  is  to  use  reasonable  diligence  to  prevent  the 
delivery ;  and  in  the  present  case  such  diligence  was  nfled." 
But  after  the  remarks  in  Ex  paHe  Folk,  it  would  not  be  safe  t» 
assume  that  the  Court  will  hold  the  shipowner  to  be  under  «Df 
duty  at  all  of  this  kind. 

In  the  case  of  goods  which  have  to  pass  through  the  ciukoa  ! 
house,  it  seems  that  a  claim  made  to  the  customs  anthoritiai  j 
by  a  vendor  distinctly  asserting  his  right,  will  be  sufficient; 
Such  a  claim  practically  interposes  an  obstacle  in  the  mj 
of  any  other  person  getting  the  goods  unless  his  title  is  deir, 
which  ex  hypotheai  that  of  the  consignee  is  not  So  where, 
under  the  customs  laws,  wine  had  been  removed  for  nan- 
payment  of  duty  into  the  Kings  cellar  there  to  remam ftr 
three  months  and  then  to  be  sold  if  the  duty  was  not  paid ;  and 
the  vendor  claimed  the  wine  before  the  expiration  of  the  thee 
months,  but  that  period  having  expired  without  the  duty  bong 
paid,  it  was  sold ;  the  vendor  was  held  entitled  to  receive  the 
balance  of  the  proceeds  {Northey  v.  Field,  2  Esp.  613).  A»l 
a  mere  entry  of  the  goods  at  the  custom  house  by  the  con- 
signor's agent  has  been  held  good  against  the  consigDee'l 
assignee  in  bankruptcy  who  took  forcible  possession  of  the 
goods  on  their  being  landed  (Benj.  p.  217;  Cooke's  Bankrupt 
\  Laws,  p.  402,  and  Ex  parte  Walker  and  Woodbridge  (1755) 
there  cited).  A  fortiori  there  is  a  good  stoppage,  where  the 
consignor  has  paid  the  duties  and  obtained  the  goods  from  the 
custom  house  {Nix  v.  Olive,  Abbot  on  Shipping,  439). 

The  notice  to  stop  may  be  given  by  any  authorised  agent  of 
the  vendor  and  such  authority  is  within  the  presumed  authority 
of  a  general  mercantile  agent.     And  a  notice  given  by  any  one 
affecting  to  act  on  behalf  of  the  vendor  will  be  good,  if  duly 
sanctioned  by  the  assent  of  the  vendor  (evidenced  by  an  overV 
act  such  as  posting  a  letter)  before  the  consignee  has  obtained 
the  goods  or  duly  demanded  them  at  the  end  of  the  trangiii^ 
(Hutchinga  v.  Nunez,  1  Moo.  P.  C.  N.  S.  243).     But  a  notic© 
given  by  a  person  who  is  in  the  first  instance  unauthorised,  wUl 
not  become  good  if  the  vendor's  sanction  is  only  given  after  tb^ 
goods  come  into  the  actual  possession  of  or  are  duly  demand^ 
at  the  end  of  the  transitits  by  the  consignee  or  his  assignee  i* 
bankruptcy  {Bird  v.  Brown,  4  Ex.  786). 
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In  Jenkyna  v.  Usbome,  7  M.  &  G.  678,  the  plaintiflF  had  sold  Pabt  VL 
on  credit,  the  right  which  he  had  to  a  certain  quantity,  not 
specifically  separated,  out  of  a  parcel  of  goods  (beans  in  bags) 
which  had  been  shipped  under  one  bill  of  lading  to  H.  &  Co. — 
H.  &  Co.  having  acknowledged  such  quantity  to  be  the  plaintiffs 
property  by  a  letter  enclosing  a  delivery  order  for  the  same 
addressed  to  the  master  of  the  vessel.  The  vendee  having 
stopped  payment  before  the  arrival  of  the  vessel,  the  plaintiff 
gave  a  notice  to  the  master  of  the  vessel  in  these  terms  :— 
"  There  is  a  parcel  of  beans  on  board  in  dispute.  Should  you 
receive  an  order  to  deliver  same  from  Messrs.  BL  &  Co.  by  no 
means  do  so,"  and  also  a  notice  to  H.  &  Co.  as  follows : — "  The 
portion  of  beans  which  I  hold,  according  to  your  letter.  ...  I 
beg  you  will  not  allow  to  be  taken  away  by  any  parties  without 
further  instructions  from  me."  In  spite  of  these  notices  the  beans 
were  delivered  to  the  defendant  (an  assignee  by  way  of  pledge 
of  the  vendee)  upon  his  presenting  the  delivery  order.  It  was 
held  that  the  interest  of  the  plaintiff  in  the  beans  was  such  as 
to  entitle  him  to  the  vendor's  privilege  of  stoppage  in  transitu, 
and  this  was  well  effected  ;  so  that  the  interest  in  the  beans  had 
accordingly  become  revested  in  the  plaintiff  in  his  right  as 
unpaid  vendor.  There  was  no  assignment  of  the  bill  of  lading 
80  as  to  defeat  the  right  of  stoppage,  and  it  was  held  that  the 
vendee  having  received  the  delivery  order  as  vendee  was  not  a 
person  "  intrusted  with  "  the  document  within  the  meaning  of 
the  then  Factors  Acts,^  so  that  the  defendant  had  no  better 
title  than  the  vendee. 

In  Ex  parte  Wataon,  In  re  Love  (5  Ch.  D.  35),  it  happened 
that  when  the  insolvency  took  place  the  bill  of  lading  had 
never  been  delivered  by  the  shipowners  to  the  consignee ;  and 
a  notice  to  the  shipowners  not  to  deliver  the  document  or  the 
goods  except  to  the  vendors,  which  the  vendors  so  far  acted  on 
as  to  enter  into  an  arrangement  to  sell  the  goods  for  the  benefit 
of  whoever  should  be  found  legally  entitled  to  them,  was  held 
good. 

I  now  consider '  the  effect  of  stoppage  in  transitu,  g^^  ^ 

The  act  of  stoppajje,  as  above  explained,  at  once  revests  the  ■^^pp**^. 

^*^  °  *^  tn  transitu 

^  As  to  the  Factors  Act,  1877,  see  p.  373,  poBt. 
'  See  p.  350,  supra. 


^ 
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pnssessioo,  and  (ta  the  exteat  necessauy  to  give  effect  to  tlie 
right)  the  prcipertv  id  the  vendor;  so  that  by  tlie  botics  in  J,itt 
.  V.  Cavlry  (7  Taunt.  169)  given  in  due  time  to  Pickforda,  ib« 
poasessioa  was  held  to  be  at  ooce  reTest«d  id  the  veDdor  to  this 
etTect,  although  throu^  a  mistake  of  Pickfords*  setTsiits  the 
goods  bad  been  actually  delivered  to  the  buyer.  Where  the 
TemloT  demaoda  delirery  of  the  goods  from  (he  master  of  the 
ship,  it  has  been  held  by  a  dedsioo  of  Dr.  LuafaibgtOQ  in  the 
Court  of  Admindtr  that  the  m-ister  is  entitled  and  bound  to 
deliver  the  good«  accundingly,  on  being  satisfied  that  the  detonnd 
is  made  by  an  unpaid  Tendor,  unless  he  is  made  awar^  of  a 
li^al  defeuanoe  of  the  vendor's  claim  (The  Tignsa,  3^  L.  J. 
Adm-STX 

The  posiwioa  being  «>  revested  in  the  Tenlor,  Ote  te^nl 
eomatqiwnot  i»  nrnpty  that  (he  midor  u  r^nOaiM  in  tiu 
poritiom  cfawndor  vJio  l-tu  naxr  parted  wiA  dg poateaaian, 
and  la  rwforg  lo  Urn  amordin^y  tke  ng)ti  in  MCHi-ify  kuovn 
a*  Ae  vgndar'a  rigki. 

The  question  baa  been  mooted  whether  stoppage  tit  tranmtu, 
1  of  the  contract,  so  tbat  the  vendor  who 
pots  it  in  force  is  precluded  from  having  a  remedy  in  damages 
upon  the  pergonal  contract  besides. 

The  affirmative  of  this  prop^-silion  is  supported  by  tl-e 
aathoriiy  of  Proft.^dor  Etll  (Commentaries,  Sli.-in's  edui'n, 
p.  184 1  ;  although  he  allows  that  the  seller  who  h;i*  iv- 
mained  in  pos-^ssion  of  the  goo^js  may  take  the  fiill  txr-jont 
of  his  lien  and  at  the  same  time  claim  as  a  personal  creditor  oa 
his  contract  for  the  balance.  He  suggests,  as  a  reas-.-^n  fvr 
the  distinction,  that  a*  the  right  of  stoppage  in  ti--J .■■<':•■  U 
exercised  afier  Ihe  p)-oi>^>i>/  h.i^s  [vi-ix-l  the  extension  L-t  :ho 
seller's  security  may  have  been  given  by  equity  ori^.n.-i'.:y.  on 
the  condition  that  the  seller  shall  lake  back  the  god-;  a*  if  the 
contnu-t  were  <it  iu-tto  recalled.  Profess-ir  Bell's  view  app.  ar< 
to  be  supported  by  some  expressions  made  uso  of  by  Lrl 
Thurlow  in  a  Scotch  Appeal  isee  note  p  l.>o.  Shaws  ed.  ;  ai:J 
it  seems  not  improbable  that  I»rd  Abinger.  who  exprc>«.i  a 
similar  opinion  in  W.^iittco.ih  v.  Oulhuxiite  \I0  M.  \  W.  4:1.;, 
44S(,  may  have  been  in  turn  influenced  by  the  opiniijn  of  Pn>- 
fe:$3or  BelL 
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It  is  certainly  diflficult  to  see  the  force  of  Professor  BelFs  Part  vr.  ^ 
argument,  and  his  reason  for  the  distinction  would  certainly 
fail  to  apply  to  a  case  governed  by  English  law,  since  the 
property  must  have  passed  before  the  ordinary  right  of  lien  is 
exercised.  The  balance  of  authority  is,  I  think,  now  very 
clearly  against  the  view  that  stoppage  in  transitu  operates  a 
rescission.  There  is  the  opinion  of  the  majority  of  the  Court 
of  Exchequer,  including  Baron  Pai-ke,  against  that  of  Lord 
Abinger  in  Wentworth  v.  Outhwaite  (10  M.  &  W.  436).  In 
the  same  direction  is  the  inclination  of  opinion  expressed, 
though  cautiously,  in  Blackburn  on  Sale  (p.  339) ;  and  to  the 
same  eflFect  is  the  more  decidedly  expressed  and  well  reasoned 
opinion  of  Mr.  Benjamin  (2nd  ed.  p.  723 — 725).  By  the  judg- 
ment of  the  Judicial  Committee  in  Page  v.  Cowaajee  (L.  R.  1 
P.  C.  127,  145),  it  is  laid  down  as  the  result  of  the  authorities 
that  a  resale  made  by  the  vendor  of  the  chattel  remaining  in 
his  possession,  the  purchaser  being  in  default,  does  not  authorise 
the  purchaser  to  consider  the  contract  rescinded,  so  as  to  entitle 
him  to  recover  back  any  deposit  of  the  price,  or  to  resist  paying 
any  balance  of  it  which  may  still  be  due ;  and  the  judgment 
goes  on  to  say  (p.  146)  :  "  If  this  is  the  case  where  the  pos- 
session of  property  sold  remains  with  the  vendor,  d  fw'tiori 
must  it  be  so  where  there  has  been  a  delivery,  and  the  vendor 
takes  it  out  of  the  possession  of  the  purchaser  and  resells  if 
The  question  in  the  case  here  referred  to  arose  out  of  a  resale 
under  the  special  conditions  of  the  contract,  so  that  the  question 
of  stoppage  in  transitu  did  not  directly  arise  ;  but  the  language 
of  the  judgment  exactly  covers  the  legal  relation  which  exists 
when  stoppage  in  transitu  takes  place. 

The  framers  of  the  Indian  Contract  Act  (No.  IX.  of  1872, 
sees.  106,  107)  have  adopted  the  principle  that  the  contract  is 
not  rescinded  by  stoppage  in  transitu ;  and  this  is  an  indirect 
expression  of  an  opinion  of  no  inconsiderable  weight  as  to  the 
result  of  the  authorities  in  English  law.  (See  Cunningham 
&  Shepherd's  Indian  Contract  Law,  Introduction,  p.  Ivi.  and 
p.  267.) 

I  think,  therefore,  I  am  justified  both  on  piinciple  and  on  Result  is  to 
authority,  in  rejecting  the  view  that  a  stoppage  in  transitu  has  ^^^n^n  y, 
the  effect  of  rescinding  the  contract,  and  in  stating  its  legal  "egative. 
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Part  VI. 


Priority  of  right 
of  stoppage  over 
certAiQ  secured 
creditors  of 
consignee. 


effect  as   I  have  done  in  the  sentence  In  italics  on  p.  SM^ 
supra. 

The  vendor's  right  under  a  claim  of  stoppage  in  trarunh  k 
preferable  to  any  claim  of  the  carrier  to  a  Hen  for  a  genenl 
balance  or  otherwise,  except  charges  proper  to  the  carriage  i 
the  particular  goods  in  question  {Oppenheim  v.  RusseU^Z^k 
P.  42).  I  have  already  in  another  place  mentioned  the  case  of 
Mercantile  Bank  v.  Gladstone  (L.  R.  3  Ex.  233),  where  a  right 
described  as  a  right  of  stoppage  in  transitu  in  respect  d 
goods  shipped  freight  free  on  board  consignee's  ship,  prefaiM 
against  a  claim  of  freight  by  assignees  of  the  consignee.  I  han 
shown  that  this  was  a  case  of  reservation  by  the  consignor  of 
the  jtis  dispoiiendi  and  not  of  stoppage  i/a  transitu.  But  it  ii 
an  authority  for  the  proposition  that  the  freight  stipulated  far 
at  the  commencement  of  the  voyage  is  the  limit  of  the  ship-  | 
owner's  right  as  against  the  vendor's  right  to  stop  in  tra'Mitk 

Like  the  ordinary  vendor's  right,  the  right  of  stoppage  *» 
transitu  avails  against  a  sub-purchaser  (not  being  an  indonee 
for  value  of  the  bill  of  lading) ;  and  therefore  avails  against  a 
creditor  attaching  the  consignee's  right  in  any  way  so  as  to  obtaia 
merely  a  constructive  possession  {Smith  v.  Ooss,  1  Camp.  28!)l 


Right  of 
stoppage — how 
defeated. 


Indorsement  for 
value  of  bill  of 
hiding  by  con- 
signee defeats 
the  right  of 
stoppage. 


.1 

It  remains  to  show  how  the  right  in  security,  so  capaUe  of    \ 
being  revived  by  the  act  of  stoppage  in  transitu,  is  liable  to  be 
wholly  or  partially  defeated,  although  the  act  of  stoppage  is 
done  before  the  end  of  the  transitus. 

The  indorsement  and  delivery  of  the  biU  of  lading  hy  fl* 
consignee,  with  the  intention  of  conferring  a  property  (whether 
generally,  or  in  the  nature  of  a  right  in  security)  in  the  goodi, 
foi*  vcduahU  consideration,  to  a  person  bond  fide  receiving  Ab 
bill  of  lading  with  the  intention  of  acquiHng  tlie  propiftf* 
transfers  the  possession  and  property  in  the  goods  so  a$to 
defeat,  to  the  extent  of  the  right  of  property  intended  to  hfi 
transferred  by  (lie  indorsement,  the  vendor's  right  of  stofpog^ 
in  transitu  {Lickbarrow  v.  Mason,  &c.,  1  Smith's  L.  Ca.  699m 
6th  ed.). 

And  the  proposition  may  be  extended  so  as  to  protect  th^ 
right  of  the  holder  acquiring  title  by  successive  indorsement* » 
or  in  the  course  of  circulation  of  a  bill  of  lading  blank  endorse^ 
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by  the  consignor  or  consignee,  provided  that  each  indorsement  ^  Part  VI.  ^ 
(or  handing  over  as  the  case  may  be)  of  the  document  has  been 
with  the  intention  of  transferring  the  property,  and  that  the 
indorsee  or  holder  claiming  the  right  against  the  consignor  has 
received  the  bill  of  lading  for  value  and  bond  fide  {Ourney  v. 
Behrend,  3  E.  &  B.  622,  637). 

It  is  to  be  observed  that  the  bona  fi/lea  which  is  material  is 
that  of  the  indorsee  or  holder  who  relies  upon  the  document 
and  not  that  of  the  person  indorsing  or  handing  it  over.  And 
so,  where  a  consignee  to  whom  the  bill  of  lading  had  been 
indorsed  with  the  intention  of  tran.sferring  the  property,  depo- 
sited the  document  with  the  consignor  s  agent  as  a  security  for 
the  payment  of  the  bills  of  exchange  which  the  consignee  had 
accepted,  and  afterwards  by  a  fraud  obtained  the  bill  of  lading 
from  the  agent  and  indorsed  it  for  value  to  a  third  person,  it 
was  held  that  such  third  person  being  in  bond  fide,  had  a  good 
title  against  the  consignor  attempting  to  stop  in  transitu  {Pease 
V.  Gloaliec,  L.  R.  1  P.  C.  Ap.  219). 

If  the  transaction  with  the  indorsee  was  merely  intended  to  steppage  still 
confer  a  right  in  security,  a  stoppage  (or  "  attempted  stoppage,"  reiateTto'rights 
which  is  the  same  thing)  by  the  vendor  is  still  eflFectual  to  other  than  thoie 

.of  onerouB 

attach  the  property  in  the  hands  of  the  purchaser,  subject  to  indonee. 
the  indorsee's  right  (In  re  WestzinthuSy  <tc,,  5  B.  &  Ad.  817  ; 
Spalding  v.  Ruding,  6  Beav.  376  ;  Beimdtson  v.  Strang,  L.  R, 
4  Eq.  4f81).  And,  conversely,  if  the  general  property  has  passed 
by  a  subsale  to  an  indorsee  of  the  bill  of  lading,  subject  as  between 
the  consignee  and  the  indorsee,  to  the  right  of  the  former  as 
vendor,  the  original  purchaser  by  stopping  in  transitu,  attaches 
this  vendor  s  right,  and  so  in  effect  attaches  the  purchase-money 
in  the  hands  of  the  sub-purchaser  {Ex  parte  Oolding,  ike,.  In  re 
Knight,  13  Ch.  D.  628).  And  on  the  same  principle,  where 
the  indorsee  (by  way  of  pledge)  of  the  bill  of  lading  sanctions  a 
subsale  by  the  purchaser  and  gives  up  the  bill  of  lading  under 
an  arrangement  that  the  goods  are  to  be  delivered  to  the  sub- 
purchaser and  that  he  (the  pledgee)  is  to  be  paid  out  of  the 
proceeds  ;  a  proceeding  which  would  have  stopped  the  goods  in 
transitu  if  they  could  have  been  stopped  against  the  sub- 
purchaser (which  they  clearly  could   not,   on   account   of  tho 
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Pabt  VI. 


interest  which  the  holder  of  the  bill  of  lading  had  in  canjiif 
out  the  transaction) ;  this  will  have  the  effect  of  attaching  in  tk 
hands  of  the  receiver  of  the  purchase-money  the  equitable  lighl 
to  the  balance  after  satisfying  the  pledgee  (Ex  parte  FaHi,  h 
re  Kielli  14  Ch.  D.  446). 


Criteria  of 
honafida 
required  in 
indorsee. 


Rodger  v. 
Comptoir 
dEtcompUi  ^» 


The  condition  that  the  indorsee  shall  take  the  bill  of  ladiig 
hoTtd  fide,  has  been  otherwise  expressed  as  "  vnthout  noticB  ^f  i 
any  circumstance  which  ought  in  fairness  to  have  prewnki 
his  taking  it  *'  (per  Lord  EUenborough  in  Gumivg  v.  Br(nim,i 
East,  6 ;  Rodger  v.  The  Comptoir  (TEscompte,  <fec.,  L  R I 
P.  a  404). 

It  is  no  indication  of  want  of  bona  fides,  that  the  indonei 
knows  that  the  goods  have  not  been  paid  for  in  money.  TImI 
they  should  be  sold  on  credit,  and  that  the  credit  should  sot 
expire  until  after  the  expiry  of  the  usual  period  of  transit^  ii 
only  the  usual  course  of  mercantile  dealing  (Cuming  y.  JroMk 
9  East,  506).  \ 

But  if  the  indorsee  knows  of  the  insolvency  of  the  conngiM^ 
that  is  said  by  Lord  EUenborough  ( Vertue  v.  Jewel,  4  GampL  M) 
to  be  sufiBcient  to  prevent  his  title  prevailing  over  the  vcBdor'i 
right  of  stoppage. 

It  has  been  held  that  where  the  indorsee  took  the  bill  of 
lading  under  an  agreement  himself  to  pay  for  the  goods,  wkicfc 
he  never  did,  he  was  not  an  indorsee  bond  fide  and  for  value, 
80  as  to  entitle  him  to  prevail  (Salomons  v.  Nissen,  2  T.  i- 
674,  681). 

The  criteria  were  very  fully  considered  by  the  Judicial  Com' 
mittee  of  the  Privy  Council  in  the  case  of  Rodger  v.  CompUiif 
d'Eacompte,  dkc,  (L.  R.  2  P.  C.  Ap.  393).  A  firm  in  a  hWiag 
condition  agreed  with  their  bankers,  who  were  large  creditoi»> 
in  consideration  of  debts  then  due  and  of  the  release  of  a  daiiO 
in  respect  of  certain  engagements  (which  they  had  failed  to 
meet  in  a  manner  open  to  the  suspicion  of  bearing  a  crimin*] 
aspect),  to  make  over  to  the  bank  the  whole  of  the  proper^ 
specified  in  a  schedule,  including  "all  goods  and  bills  of  lading 
or  other  documents  for  all  goods  now  on  the  way,  fta"  SuU^ 
quently,  on  arrival  of  the  documents,  including  certain  bills  o 
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lading,  these  were  indorsed  and  handed  over  in  pursuance  of   ^  Pa^t  VI^  ^ 

the  agreement.     The  goods  on  arrival  were  stopped  in  transitu 

by  the  vendors.     The  Judicial  Committee  (those  present  being 

Lord  Chelmsford,  Sir  James  W.  Colvile  and  Sir  Joseph  Napier) 

decided  that  the  indorsement  of  the  bills  of  lading  did  not 

defeat  the  right  of  the  vendors.     The  grounds  of  the  decision  Two  grounda  of 

were  shortly  these.     1.  The  Bank  when  they  entered  into  th^  ^  Knowiodw  of 

agreement  with  the  consignees  knew  them  to  be  in  an  insolvent  the  insolvency 

.  ,  ...  negatives  the 

condition.      2.  It  was  not  a  transaction  in  which  value  was  hunafidet. 
given  on  the  faith  of  the  documents,  these  being  not  in  the  ^;j2[^^^^X^/'** 
possession  of  the  consignee  at  the  time  and  merely  comprised  in  the  instrument 
a  general  description,  and  only  afterwards  handed  over  under 
the  agreement  and  without  any  new  consideration. 

The  latter  ratio  decidendi  was  dissented  from  in  the  case  of  ^®  ^^^  ***f" 

sen  ted  from  07 

Leask  v.  Scott  (2  Q.  B.  D.  376),  by  the  unanimous  judgment  of  the  c.  A.  in  Leoik 
Court  of  Appeal  consisting  of  Lord  Coleridge,  C.J.,  and  Bramwell 
and  Brett,  L.JJ.,  who  decided  in  efifect  that  the  feona  fide  pur- 
chaser for  valuable  consideration,  who  at  any  time  before  the 
goods  are  stopped  has  the  indorsed  bill  of  lading  handed  to 
him  in  accordance  with  his  right  under  his  contract  of  purchase, 
is  protected,  although  he  has  not  in  the  sense  of  the  judgment 
of  the  Judicial  Committee  given  value  on  the  faith  of  the 
document.  We  have  thus  two  judgments  of  Courts  of  co- 
ordinate jurisdiction  in  direct  conflict  on  a  point  of  principle ; 
and  it  becomes  the  duty  of  the  writer  of  a  text-book  to  examine 
the  reasons  given.  In  the  judgment  of  the  Court  of  Appeal 
it  is  pointed  out  that  the  purchaser  in  such  a  case  claims  not 
by  an  equitable  but  by  a  legal  title  ;  and  it  is  argued  that 
there  is  neither  reason  nor  authority  for  denying  efifect  to  this 
title  because  the  consideration  on  which  it  is  acquired  is  past 
in  the  sense  that  the  completed  title  is  transferred  in  pur- 
suance of  an  already  existing  obligation  to  transfer  it. 

This  reasoning  seems  forcible  and  sound,  and  exactly  hits  the 
point  in  which  I  venture  to  say  that  the  judgment  of  the 
Judicial  Committee  is  fallacious.  They  (L.  R.  2  P.  C.  405)  lay 
down  the  principle  as  follows  : — **  Doubtless,  the  holder  of  an 
indorsed  bill  of  lading  may  in  the  course  of  commercial  dealing 
transfer  a  greater  right  than  he  himself  has :  the  exception  is 
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Part  VT. 


Conclosion  Dot 
necessary  that 
value  should  be 
given  on  the 
faith  of  the 
documents  ;  or 
that  new  con- 
sideration should 
be  given  at  the 
time  of  the 
transfer. 


founded  on  the  negociable  quality  of  the  document.  Itisemnh 
fined  to  the  case  wliere  the  person  who  tranafers  the  ri^  ii 
himself  in  actual  and  authorised  possession  of  the  documaiif 
and  the  transferee  gives  value  on  the  faith  of  it,  without  hanaf' 
notice  of  any  circumstance  which  would  render  the  transactbil 
neither  fair  nor  honest.  In  such  a  case,  if  the  vendor  is  nnpiii 
one  of  two  innocent  parties  must  suffer  by  the  act  of  a  third; 
and  it  is  reasonable  that  he  who,  by  misplaced  confidence,  hat 
enabled  such  third  person  to  occasion  the  loss  should  susUinit' 

Now  there  is  an  obvious  fallacy  in  this  reasoning  by  mixiog 
up  the  doctrine  relating  to  negociable  instruments, — whidi  » 
really  analogous  to  and  an  extension  of  the  doctrine  as  to  the 
advantage  of  the  legal  title, — with  the  totally  different  princtpie 
of  estoppel  or  representation.   The  expression  "  on  thefaiik  o/" 
belongs  to  the  latter  doctrine,  and  (except  for  some  expresnoBi 
of  Ashurst,  J.,  who  falls  into  the  same  confusion  of  thought  ii 
his  judgment  in  Lickban'ow  v.  Mason)  is  quite  unauthoiifled 
in  relation  to  the  former. 

I  venture  therefore  to  affirm,  on  the  authority  of  the  Coart 
of  Appeal,  and  as  the  better  opinion,  that  to  enable  the  sab* 
purchaser  to  make  good  his  title  as  an  indorsee  for  value,  it  i» 
not  necessary  for  him  to  show  that  value  was  given  on  thfoSA' 
of  the  documents  or  that  a  new  consideration  was  given  (rf  ^ 
time  of  indorsement  or  transfer.  The  pre-existing  obligation  i» 
for  this  purpose  a  sufficient  consideration.  The  tnie  analogf 
seems  to  be  that  of  a  negociable  instrument  properly  so  calfci 
such  as  a  bill  of  exchange ;  and  there  seems  no  question  thit 
a  pre-existing  debt  due  to  the  transferee  of  such  a  bill  entitbi 
him  to  all  the  rights  of  a  holder  for  value  {Currie  v.  Mi8a,h^ 
10  Ex.  153,  165  (Ex.  Ch.);  same  case  reported  as  Mmf' 
Cu7^ne,  H.  L.  24  W.  1050). 

I  observe  that  notwithstanding  the  decision  of  the  Court  oi 
Appeal  in  Leask  v.  Scott  (which  however  I  do  not  find  quotw 
in  the  subsequent  cases  in  the  Privy  Council),  the  Judicial  Com- 
mittee in  Henderson  v.  The  Comptoir  d'Escompte,  &c  (Li-^ 
P.  C.  253,  261)  consider  that  the  time  when  notice  is  imjKMiW* 
is  the  time  of  the  indorsement  of  the  bill  of  lading ;  and  ^ 
the  case  of  ChaHered  Bank  of  India  v.  Henderson^  L  K.  •* 
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P.  C.  501,  the  judgment  in  Rodger  v.  Comptair  (TEscompte,  Ac,  Tart  Vl. 
including  the  passage  which  I  have  ventured  to  note  as  contain- 
ing the  above  fallacious  reasoning,  is  quoted  at  length,  and  the 
case  in  point  distinguished  on  the  ground  that  the  bill  of  lading 
was  handed  over  specially  at  the  time  in  consideration  of  the 
release,  &c. 

The  l€ist  mentioned  case  of  the  Cltartered  Bank,  Jkc.  did  not 
indeed  involve  the  question  of  stoppage  in  transitiiy  the  goods 
having  been  delivered  to  the  sub-purchaser  without  having  been 
stopped.  Consequently  the  knowledge  by  the  Bank  of  the 
insolvency  was  immaterial,  and  the  question  really  was  whether 
they  had  notice  of  a  certain  trust  or  equity  arising  out  of  the 
original  contract,  which  it  appeared  they  had  not,  even  at  the 
time  of  their  title  being  completed  by  the  possession  of  the 
indorsed  bills  of  lading. 

This  seems  the  place  to  consider  the  eflFect,  more  especially  Factors  Acts. 
in  regard  to  the  right  of  stoppage  in  transitu^  and  as  to  the 
vendor's  right  generally,  of  the  Factora  Acts,  and  particularly 
the  last  of  the  series,  passed  on  the  10th  of  August,  1877,  and 
applying  to  acts  done  and  rights  acquired  after  the  passing  of 
that  Act. 

The  previous  Factors  Acts  merely  afifected  the  right  of 
stoppage  in  transitu  in  this  way,  that  if  the  title  of  the  indorsee 
for  value  was  by  way  of  pledge  from  the  consignee  and  the 
consignee  was  a  factor  having  no  authority  to  pledge,  the  title 
which  would  not  have  been  good  at  common  law,  prevailed  by 
reason  of  the  Acts. 

It  was  however  under  the  Acts  previous  to  that  of  1877,  held 
that  a  person  interested  in  goods  on  his  own  account,  and 
having  and  claiming  to  hold,  not  as  factor  or  agent,  but  in  his 
own  right  and  as  his  title  deed  in  respect  of  his  own  interest, 
"  a  document  of  title,"  was  not  a  person  "  intrusted  with  *'  the 
document  within  the  meaning  of  the  Factors  Acts  {Van  Caateel 
V.  Bowker,  2  £x.  702  :  Jenkyns  v.  Usborne,  7  M.  &  G.  678). 
So  that  if  a  vendor  who  had  reserved  the  jus  disponendi  by 
the  bill  of  lading,  or  who  had  retained  a  delivery  order  of  gooos 
in  a  warehouse,  were  by  means  of  the  document  to  affect  to  deal 
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.  with  the  gocnls  so  as  to  defeat  the  rights  of  the  veiiilE«  ;  or  if  a 
vendee  to  whom  a  delivery  order  had  been  duly  indorsed  but 
who  has  not  got  the  warehonseman  to  attorn  to  him,  aSccted  by 
me&DB  of  the  document  to  deal  w-ith  the  goods  so  as  to  defeat 
tha  vendor's  riglits;  he  tronid  not  by  mean!)  of  the  Factors 
Acts  give  bis  assignee  any  better  title  than  he  had  himself. 

Tbe  Act  of  1877  (40  &  41  Vict  c.  39l  alters  this,  and  (by  sees. 
3  and  4,  which  will  be  found  amongst  the  others  fully  set  out 
at  p.  418,  poet)  enacts,  in  effect,  that  a  vendor  or  veudee  being, 
as  sucb,  in  possession  of  a  "  document  of  title  "  shall  be-able  to 
effect  a  nit  W  give  a  right  in  security  to  another  just  as  if  be 
were  a  pemn  entruMed  by  the  other  (vendee  or  vendor  as  tbe 
case  may  be)  within  the  meaning  of  the  Actit. 

The  5tb  section  of  the  Act  relates  particularly  to  the  subject 
now  in  band  ;  and  fur  convenience  I  shall  here  set  ont  this 
section  which  runs  as  follows : — "  Where  any  document  of  title 
to  goods  has  been  lawfully  indorsed  or  otherwise  transferred  to 
any  person  as  a  vendee  or  owner  of  the  goods,  an<i  sucb  person 
transfers  such  document  by  indorsement  <or  by  delivery  where 
the  document  is  by  custom  or  by  its  express  termg  transffrabls 
by  delivery,  or  makeit  tlie  goods  dfUvei-iibh  to  the  bearer)  to  a 
person  who  takes  the  same  bond  fide  and  for  valuable  con- 
Kideration,  tlie  last-mentioned  transfer  shall  have  the  same 
effect  for  defeating  any  vendor's  lien  or  right  of  stoppage  in. 
tninsUii,  as  the  transfer  of  a  bill  of  lading  lias  for  defeating  the 
right  of  stoppage  in  tnxnsitti." 

The  result  of  this  is.  that  the  attornmrni  of  the  warehouse- 
man is  commonly  a  matter  of  less  importance  than  it  was 
formerly ;  since  a  purchaser  for  valuable  consideration  receiving 
from  the  bolder  of  the  document  (duly  indorsed  if  purporting  to 
pass  by  indorsement)  a  delivery  order  of  the  goods  expressing 
that  tbe  goods  are  deliverable  to  assigns  by  indorsement,  (or  to 
bearer  as  tbe  case  may  be)  will  get  a  title  freed  from  any 
vendor's  rights  to  which  the  goods  may  have  been  subject  in 
the  hands  of  the  bolder  of  the  document,  as  between  sucb 
holder  and  his  vendor. 

The  result  just  mentioned  is  one  affecting  the  vendor's  right 
I  or  vendor's  Utu  as  it  is  called   in    the  Act;  generally;  but  as 
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I  done  by  reference  to  the  mode  of  defeasance  by  common       Part  VI. 

'  a  stoppage  in  transitu,  it  was  necessary  to  adjourn  the 

eration  of  it  to  this  place.     It  will  be  observed  that  the 

of  stoppage  in  transitu  itself  may  be  affected  by  the 

a,  €.g,  in  case  of  goods  warehoused  temporarily  at  a  stage 

»  transit  under  a  delivery  order,  or  if  goods  should  be 

d  by  land  under  a  document  which  by  its  express  terms 

B  them   deliverable    to    assigns    by   indorsement   or   to 

r. 


-< 


PART  vn. 

ox  THE  SECONDARY  OBLIGATIONS  ARISING  OUT  0? 

BREACHES   OF   THE   CONTRACT. 


?AKT  vn. 


Divinion  of 
fiuhjecL 


I.   Breaches  by 
seller  Itofore  the 
pr(>]ierty  ha« 
IMUwed. 


Much  that  might  be  said  in  regard  to  the  secondary  oUigi' 
tions  arising  out  of  breaches  of  the  contract^  and  the  corre- 
sponding remedies  by  action,  is  necessarily  anticipated  in  the 
body  of  the  preceding  work,  in  which  I  have  treated  of  the 
primary  and  substantive  rights  and  duties  arising  from  ealei 
In  what  follows  I  shall  refer  briefly  to  the  various  stages  it 
which  the  contract  maybe  broken  by  either  party,  and  noteinj 
special  points  to  be  observed  with  regard  to  the  correspondiig 
remedy.     I  shall  consider  the  remedies  by  action  in  case  of 

I.  Breaches  by  the  seller  before  the  property  has  paaeetL 
II.  Breaches  by  the  seller  after  the  property  has  pasBed 

III.  Breaches  by  the  buyer  before  the  property  has  passed. 

IV.  Breaches  by  the  buyer  after  the  property  has  pa«ei 
And  I  shall  consider 

V.  The  eflfect  and  proper  mode  of  exercise  of  the  buya'i 
right,  where  it  exists,  of  rejecting  the  goods. 


Mea»iTire  of 
(lamageB  in 
turh  cfthe. 


I.  And  first,  I  consider  breaches  by  the  vendor,  the  property 
not  having  passed.  There  being,  in  such  a  case,  no  question  of 
compelling  the  specific  delivery  of  the  chattel,  the  only  remedy 
is  by  an  action  for  compensation  in  damages  for  breach  of  the 
contract. 

The  important  question  is,  what  is  the  measure  of  damigc* 
in  such  an  action. 


Where  there  »  ^^  there  is  a  market  in  which  goods  of  the  kind  can  readiy 


MEASURE  OF  DAMAGES.  -^T? 

he  bought,  the  damage  is  measured  by  the  excess  (if  any)  of      Part  vn.^ 
the  market  price  at  which  such  goods  can  be  bought  at  the  ^  market  for 
time  of  the  failure  to  deliver,  over  the  contract  price  {Barrmv  ^®  * 
V.  Arnatid  (8  Q.  B.  604,  C09) ;  Gainsford  v.  Cai^oU  (2  B.  & 
C.  624)  ;  Yalpy  v.  Oakley  (16  Q.  B.  941).     If  there  is  a  period 
named  within  which  the  whole  delivery  is  to  take  place,  the 
time  for  delivery,  in  a  question  regarding  failure  to  deliver, 
must  be  taken  to  be  the  end  of  the  period  named  {Berglieivi  v. 
BUtenavon,  ttc,  Co.,  L.  R  10  Q.  B.  319). 

If  the  contract  is  one  of  the  class  before  referred  to  (p.  281,  Successire 
ante)  where  there  is  a  stipulation  for  delivery  by  successive 
quantities ;  the  measure  of  damages  is  pi-imd  fade  the  sum  of 
the  differences,  taken  at  the  termination  of  the  successive 
periods  stipulated  for  {Ex  parte  Llansamet  Co,,  In  re  Voss,  16 
Eq.  155  :  Brown  v.  Muller,  L.  R.  7  Ex.  319 :  Ro^yer  v.  John- 
stone, L.  R.  8  C.  P.  167). 

In  such  a  case,  if  the  seller  gives  notice  of  his  repudiation  at  when  seller 
an  early  period,  the  buyer  may  either  insist  upon  the  con-  ^J^JItuge. 
tract  being  performed,  in  which  case,  according  to  the  judgment 
of  C.  J.  Cockburn  in  Frost  v.  Knight  (L.  R.  7  Ex,  p.  112)  he 
keeps  the  contract  alive  for  the  benefit  of  the  seller  as  well  as 
his  own :  or  he  may  treat  the  repudiation  as  a  breach  and  at 
once  bring  his  action,  and  then  the  damages  must  be  estimated 
according  to  the  probable  amounts  of  the  differences  as  above 
stated  {Brown  v.  Muller,  Roper  v.  Johnstone,  sup.  cit).    It 
may  be  that  by  the  time  the  damages  come  to  be  assessed  the 
actual  differences  are  ascertainable,  and  then  the  actual  differ- 
ences will  be  assessed  as  the  measure  {Roper  v.  Johnstone,  L.  R. 
8  C.  P.  167).    According  to  the  judgment  as  put  by  some  of 
the  judges  in  this  case,  the  qualification  is  added,  m  the  absence 
of  evidence  that  tfte  buyer  could  have  mitigated  his  loss  by 
entering  into  another  contract     But  it  is  diflScult  to  see  how 
any  evidence  of  this  kind  could  be  tendered  in  such  a  case.    If  the 
buyer  had  entered  into  the  speculation  suggested,  it  must  have 
been  either  on  his  own  account  or  on  the  account  of  the  original 
seller.     If  on  his  own  account,  cadit  qucestio.     And   if  on 
account  of  the  seller,  non  constat  that  be  had  any  authority 
from  him  to  enter  into  the  speculation,  or  to  charge  the  seller 
with  the  excess  of  the  new  contract  price,  if  it  should  turn  out 
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that  by  waiting  udUI  the  goods  were  due  he  could  have  supplied*] 
himself  more  cheaply. 

If  the  buyer  grants  forbearance  at  the  request  of  the  sellerij 
and  the  latter  at  last  declares  himself  unable  or  aawiUing  t 
fulfil  the  contract,  the  seller  will  be  responsiVjIe,  in  case  tlu 
market   has   in  the  meantime  risen,  for  the  whole  difference 
ascertained  at  the  end  of  the  period  of  forbearance  (Ot/fe  v.  S^ 
VaTie,  L.  R,  3  Q.  B.  272).     If  there  has  been  a  request  by  th( 
buyer  to  the  seller  not  to  send  more  "that  month,"  or"unti 
we  write,"  assented  to  by  the  seller,  the  presumption  of  intentioD'l 
is,  not  to  annul  the  contract,  and  the  effect  is  that  the  c 
subsists  so  that  the  seller  is  to  deliver  the  whole  within  a  reason*: 
able  time  from  the  date  of  the  last  request  to  postpone  delivery^fl 
This  is  the  effect  of  the  decision  of  the  Exchequer  Chamber  ii 
Tyers  v.  Rosedale  and  FeivyhiU  Iran  Co.  (L  R.  10  Ex.  195)>l 
overruling  the  judgment  of  the  Court  of  Exchequer,  reportedLl 
S  Ex.  305,  and  approving  that  of  Baron  Martin   who  dissented.1 
To  a  similar   effect   is   the   decision,  in   an  action   for   noiffl 
acceptance,  in  the  case  of  Hickinan  v.  Hai/n^a  (L.  R.  10  C,  Pi  J 


If  there  is  no  market  in  which  the  goods  are  readily  obtain- 
able;   then   according  to  the   general   rule,   the   measure   of 

damages,  is  the  amount  of  loss  which  might  be  expected  in  the 
ordinary  course  of  things  to  flow  from  the  non -fulfilment  of  the 
contract,  and  to  be  the  natural  consequences  of  it,  assuming 
the  plaintiff  to  have  acted  in  a  reasonable  manner  {Cory  v. 
Thames  Iron  Co.  (L.  R.  3  Q.  B.  181,  190) ;  Re  Trent  a-nd 
Humber  Co.  (L.  R.  6  Eq.  396  ;  4  Ch.  Ap.  112,  117);  Dunkirk 
Hill  CoUiei-y  Co.  v.  Lever,  26  W.  R.  841) ;  and  this  luay  be 
measured  by  the  cost  to  which  the  plaintiff  is  put  in  supplying 
himself  cy  prh  in  the  ordinary  course  of  business.  So  in 
Hinde  v.  Liddell  (L.  R.  10  Q.  B.  205),  where  the  contract  was 
for  grey  shirtings  of  a  description  whicli  could  not  be  bought 
ready-made  in  the  market,  and  the  plaintiff  in  order  to  do  his 
best  in  the  ordinary  course  of  business  to  fulfil  his  own  contracts, 
was  obliged  to  go  into  the  market  and  purchase  a  somewhat 
dearer  and  better  article,  it  was  held  that  a  jury  might  fairly 
take  this  into  account  iti  assessing  the  damages.     Illustrations 
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if  the  principle  will  also  be  found  in  Bridge  v.  Wain  (1  Stark.       Part  VII.  ^ 
•04) ;  Borries  v.  Hutchinson  (18  C.  B.  N.  S.  455) ;  Elbinger 
Aetien-OeseUachaft  v.  Armstrong  (L.  R.  9  Q.  B.  473,  476). 

Where  the  damages  sustained  dnd  claimed,  are  by  reason  of  Special  damage. 
dreomstances,  more  than  would  be  the  natural  consequences, 
wider  ordinary  circumstances,  of  the  breach  of  contract ;   the 
dftim  is  said  to  be  for  special  damage.     The  conditions  under 
vhich  such  a  claim  can  be  admitted  require  careful  consideration. 
r     The  rule  may,  I  think,  be  stated  as  follows  : — 
■      Where  the  contract  is  made  under  such  circumstances  that 
1^  (Mrticalar  consequences  are,  at  the  time  of  making  it,  in  the 
eontemplation  of  both   parties   as   the  necessary  or   probable 
ittolt  of  a  failure  to  deliver  the  goods,  then  if  such  failure 
oociUB,  and  these  consequences  ensue,  the  buyer  may  recover 
ihelofis  thereby  sustained  as  damages  for  the  breach. 

The  circumstances  are  very  similar  to  those  in  cases  of 
implied  warranty,  where  the  goods  are  sold  for  a  certain  pur- 
po8e,  as  in  Bigge  v.  Parkinson^  and  JoTies  v.  Bright,  referred 
to,  pp.  825,-  326,  ante.  There  is,  however,  this  difference ; 
that  it  is  not  necessary  to  show  that  the  seller's  obligation 
;  i)r  the  special  damages  was  intended  to  be  made  part  of 
the  contract 

The  circumstances   which  give   rise  to  a  claim  for  special  HydravHatc. 
^•mage  are  well  illustrated  by  the  case  of  Hydraulic  Engi- 
Wryng  Co,   v.  McHaffie,   in  the  Court  of  Appeal  from  the 
<ltteen'8  Bench  Division,  reported  4  Q.  B.  D.  670. 

The  action  was   by   the   buyers,    as   plaintiffs,  against  the 

defendants,  sellers  and  manufacturers,  for  breach  of  contract  to 

"Mke  a  certain  essential  part  of  a  pile-driving  machine  called 

*'*gun.**    Fending  negociations  between  the  plaintiffs  and  a 

third  person  (J.)  for  supplying  J.  with  a  pile-driving  machine, 

"W  defendants   had  been   called   in,  and  informed   that  the 

"■^hine  was  wanted  by  J.  at  the  end  of  August ;  and  subse- 

I'^enUy^  by  correspondence  and  verbal  communications,  it  was 

•P"^  that  the  defendants  should  furnish  the  plaintiffs  with 

*"^  "gun"  to  be  made,  according  to  the  plaintiffs'  evidence 

*^thin  four  weeks  from  the  delivery  of  the  final  order  to 

'*'^^^^," — according  to  the  defendants'  evidence,  **  as  soon  as 

^^^ble,"    The  final  order   io   proceed   was   received   by  de- 
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I'ART  VII.       fendants  from  plaintiffs  on  the  26th  of  July.     The  defendtttl  \ 

were  not  ready  to  deliver  the  gun  until  the  latter  part  of  Sep-  i 

tember ;  and  consequently  the  plaintiffs  were  unable  to  vap^  ] 

the  machine  to  J.  according  to  their  contract,  and  lo€t  thdr  > 

expenditure  on  the  machine  as  well  as  their  expected  profits  I 

The  cause  of  delay  was  that  the  defendants  had  not  at  the  tim 

of  making  their  contract,  a  foreman  competent  to  prepan  th 

patterns   for  making  the  gun.     It  was  held  that  they  wen 

responsible  for  the  loss  sustained  by  the  plaintiff  as  abcyve* 

mentioned  as  special  damages. 

The  principle  on  which  this  decision  is  based  will  KffM 
from  the  following  extracts  : — 

Lord  Justice  Bramwell  says,  p.  675  of  the  Report,— "The 
fact  that  a  binding  agreement  has  been  arrived  at  does  not  of 
itself  create  a  responsibility  for  all  the  injury  flowing  (rom  t 
breach  of  it :  The  wrongdoer  is  pi^imd  fade  only  liable  for  the 
natural  and  ordinary  consequences  of  the  breach — ^but  whereat 
the  time  of  entering  into  the  contract  both  parties  know  and 
contemplate  that  if  a  breach  of  the  contract  is  committed  sooe 
injury  will  accrue,  in  addition  to  the  natural  and  ordinaiy  ooo- 
sequences  of  the  breach,  the  person  committing  the  breach  wiD 
be  liable  to  give  compensation  in  damages  upon  the  ocennenoe 
of  that  injury ;  and  where  the  contractee  states  that  he  wants 
the  article  agreed  to  be  made  in  order  to  help  him  to  carry  oak 
another  contract,  the  contractor  if  he  commits  a  breach  in  the 
delivery  of  the  article  is  liable  for  the  loss  sustained  by  the  coo^ 
tractee  if  he  becomes  unable  to  carry  out  that  other  contract** 

Lord  Justice  Brett,  p.  675,  says : — "  I  do  not  think  it  neoea 
sary  to  say  that  the  defendants  have  expressly  contracted  i 
pay  the  damages  caused  to  the  plaintiff*  by  the  loss  of  thei 
contract  with  J. ;  an  agreement  to  pay  damages  does  not  forf 
part  of  the  contract ;  but  it  was  fully  implied  that  the  plaintifl 
would  hold  the  defendants  responsible  for  any  loss  which  the 
might  sustain  if  by  the  defendants*  default  the  plaintiff  becam 
unable  to  carry  out  their  contract  with  J." 

Lord   Justice   Cotton,  p.  677,  says : — "  This  is  a  case  of 
contract   entered   into   with    special    circumstances,    and  tir 
defendants  are  liable  for  all  the  consequences  of  its  breach. 
cannot  be  said  that  damages  are  granted  because  it  is  part 
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the  contract  that  they    shall   be  paid ;    it  is  the  law  which       Part  VII.  ^ 

imposes  or  implies  the  term  that  upon  breach  of  a  contract 

damages  must  be  paid.     We  must  follow  out  the  rule  that  the 

plaintiffs  are  only  to  have  the  damages,  which  are  the  ordinary 

and  natural  consequences  of  the  breach  ;  but  this  rule  is  subject 

to  the  limitation  that  where  the  breach  has  occasioned  a  special 

loss,  which  was  actually  in  contemplation  of  the  parties  at  the 

time  of  entering  into  the  contract,  that  special  loss  happening 

subsequently  to  the  breach  must  be  taken  into  account." 

The  result  of  these  judgments  is  to  modify  and  better  express 
the  rule  as  stated  in  the  previous  cases  and  in  text  books 
(see  Hadley  v.  Baxendcd^,  9  Ex.  341 ;  Home  v.  Midland  Ry. 
Co.,  L.  R.  8  C.  P.  131 ;  Elhinger  Actien-Oeselldchaft  v.  Ai^m- 
strong,  L.  R.  9  Q.  B.  473,  478 ;  see  also  Mayne  on  Damages,  2nd 
ed.,  p.  10  ;    Saivdon  v.  Andrew,  30  L.  T.  33). 

So  that,  on  the  one  hand,  the  mere  notice  given  by  the  one 
party  of  the  probable  consequences  to  him,  is  not  necessarily 
sufficient  to  throw  on  the  other  the  burden  of  the  special 
damage ;  nor,  on  the  other  hand,  is  it  necessary  that  there  should 
be  implied,  as  a  term  of  the  contract,  an  undertaking  by  the 
latter  party  to  be  answerable  for  the  special  damage.  It  is 
enough  that  under  the  circumstances,  and  from  the  common 
point  of  view  of  the  parties,  at  the  time  of  entering  into  the 
contract,  a  loss,  which  under  ordinary  circumstances  would  not 
ensue,  becomes  the  natural  or  necessary  result  of  a  breach  of 
the  contract. 

The  cases  above  referred  to  of  Hadley  v.  BaxeTidale  and 
Home  v.  Midland  Ry,  Co.,  are  cases  of  carriers :  and  having  - 
referred  to  these  I  shall  refer  to  two  more  recent  cases  arising 
out  of  a  carrier's  contract:  viz.,  British  Columbia  Saw  Mill 
Co.  V.  Nettlesldp  (L.  R.  3  C.  P.  499) ;  and  Simpson  v.  L.  &  K-  W, 
Ry.  Co,  (1  Q.  B.  D.  274).  In  the  former,  a  claim  for  special 
damage  by  the  non-arrival  of  a  package  containing  an  essential 
part  of  the  saw-mill,  was  not  given  eflfect  to.  In  the  latter, 
goods  were  delivered,  on  the  ground  of  a  cattle-show  at  Bed- 
ford, to  an  agent  of  a  carrying  railway  company  there,  to  be 
taken  to  the  show-ground  of  another  cattle-show,  at  Newcastle: 
and  the  plaintiff  claimed  and  recovered  against  the  railway 
company  special  damage  for  loss  of  profits  in  consequence  of 
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Part  VIT. 


II.  Breaches  by 
seller,  after  pro- 
perty passeiJ. 


Specific  delivery 
may  now  be 
ordered. 


the  goods  aiTiving  too  late  to  be  exhibited  at  the  show.    Gue( 
however,  of  this  kind,  although  eliciting  valuable  judgments  « 
the    principles   relating  to  special  damage,  must  not  be  tM 
much   relied  on  as  guides  to  judge  of  the  effect  of  the 
rounding  circumstances  in  the  case  of  a  sale. 

As  instances  of  special  damage  in  the  case  of  an  ezecatof 
contract  of  sale,  I  further  refer  to  the  two  following  cases:— 
Fletcher  v.  Tayleur  (17  C.  B.  21) ;  where  there  was  a  coDtnd 
to  deliver  a  ship  intended  to  be  used  as  a  passenger  shipii 
Australia ;  and  the  plaintiffs  recovered  as  damages  the  whok 
loss  incurred  through  a  fall  in  freights  for  that  particdir 
voyage : — and  S)need  v.  Foord  (1  E.  &  E.  602),  where  tb 
defendant  had  agreed  to  deliver  to  the  plaintiff  a  threshiif 
machine,  within  three  weeks,  being  about  the  time  wlwi 
wheat  was  expected  to  be  ripe.  The  defendant  knew  that  tb 
plaintiff  was  a  large  farmer  and  required  the  machine  for  Ai 
purpose  of  threshing  wheat  in  the  field.  In  consequence  of 
non-delivery  of  the  machine,  the  plaintiff  incurred  expense ii 
carrying  home  the  wheat,  and  loss  by  its  deterioration;  andtb 
defendant  was  held  responsible  for  this  expense  and  lossJi 
special  damage. 

II.  Secondly,  I  consider  breaches  by  the  seller,  after  the 
property  has  passed. 

Formerly  the  remedy  in  the  power  of  an  owner  not  in  posses- 
sion was  confined, — except  in  certain  cases  where  a  Court  of 
Equity  intervened  to  give  effect  to  the  right  of  property  in  » 
thing  of  unique  or  peculiar  intrinsic  value  (see  V.-C.  Kindersle/s 
judgment  in  Falke  v,  G^ray,  4  Drew.  658),  to  the  recovery  of » 
money  compensation. 

But  by  the  Mercantile  Law  Amendment  Act,  1856  (19  4  W 
Vict.  c.  97,  s.  2),  a  power  is  given  to  the  Court,  in  an  action  fci 
breach  of  contract  to  deliver  specific  goods  for  a  price  in  money* 
in  their  discretion  to  order  specific  delivery  of  the  goods  to  th* 
plaintiff  on   payment  by  him  of  the  sum  (if  any)  payable  f^ 
the   delivery,   without    giving    the    defendant    the   option    ^ 
retaining  them  upon  paying  the  assessed  damages. 


Damagen  in 


Foi^meyly  the  buyer,  not  being  in  default,  might  as  an 
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native  to  an  action  on  the  contract,  have  brought  an  action  for       Part  vn.^ 
conversion  of  the  goods.     The   damages  however  would  only   action  for 
have  been  the  difference  between  the  contract  price  and  the   ^^ 
market  value  {Chinery  v,  Viall,  5  H.  &  N.  288). 

Now,  the  pleader  is  not  concerned  with  the  technicalities  of 
the  forms  of  action,  and  it  only  remains  to  be  considered 
whether  there  is  any  substantial  difference  between  the  wrong 
arising  from  breach  of  the  contract  and  the  wrongful  conversion 
of  the  goods,  I  doubt  whetlier  there  is  any  difference  in  sub- 
stance. There  is,  it  is  true,  in  the  case  of  France  v.  Oaudet 
(L.  R.  6  Q.  B.  199),  a  suggestion  of  some  special  considerations 
affecting  the  measure  of  damages  in  an  action  for  conversion  of 
the  goods.  The  question  arose  out  of  a  sale  of  certain  cham- 
pagne, lying  at  defendant's  wharf,  which  the  plaintiff  had  pur- 
chased from  the  defendant  at  14«.  per  dozen  and  immediately 
sold  to  the  capt<ain  of  a  ship  about  to  sail  away,  for  24a.  This 
was  an  exceptionally  good  bargain,  and  the  plaintiff  lost  the 
benefit  of  it  by  the  defendant's  wrongful  refusal  to  deliver, 
there  being  no  market  by  which  the  plaintiff  could  supply  a 
substituted  article  in  time.  The  Court  held  the  true  rule  was 
to  ascertain  the  "actual  value  "  of  the  goods  at  the  time  of  the 
conversion  and  that  a  hcnid  fide  sale  having  been  made  to  a 
solvent  customer  at  24s.  per  dozen  the  champagne  had,  owing 
to  these  circumstances,  acquired  an  actual  value  of  248.  The 
judgment  goes  on  to  describe  this  as  "  a  special  value  attached 
by  special  circumstances  to  the  article  converted  ;  "  but  it  may 
be  questioned  whether  this  is  anything  more  than  an  assertion 
of  the  commonplace,  that  the  best  test  of  value  of  an  article 
for  which  there  is  only  a  limited  market,  is  the  price  in  an 
actual  contract  of  sale.  Where  the  person  guilty  of  the  con- 
version was  a  sub-contractor,  a  mere  stranger  to  the  plaintiff, 
the  measure  of  damages  has  been  held  to  be  the  full  value  at 
the  time  of  the  conversion  without  deduction  of  price,  notwith- 
standing there  had  been  an  arrangement  for  direct  payment 
{Johnson  v.  Lancashire  <k  Yorkshire  Ry.  Co,,  <fec.,  3  C.  P.  D. 
499).     There  would  now  be  a  counter-claim  in  such  a  case. 

If  not  only  the  property  has  passed,  but  the  vendor  has  per- 
formed his  part  of  the  contract  by  the  delivery  of  the  goods  so 
that  nothing  remains  but  a  debt  of  the  buyer  for  goods  sold 
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ami  delivered  ;  and  if  the  veudor  lias  Oteri  wrongfully  retakes^ 
the  goods  into  htg  possession,  and  an  action  is  brought  for  thsl 
conversion  of  the  goods,  the  price  cannot  be  set  off;  because,  i 
it  has  been  said,  it  would  be  allowiog  a  debt  to  be  set  offf 
againBt  damages  for  a  trespass  (G'dUird  v.  Brittan,  8  U.  &  ^'1 
575).  Under  the  modern  procedure,  however,  in  snch  a  c 
the  debt  for  the  goods  sold  and  delivered  may  be  properly  the 
subject  of  a  counter-claim. 

Again,  supposing  goods  in  which  the  property  has  passed  to 
have  been  delivered,  or  good.s  tendered  under  an  executory 
contract  to  have  been  accepted  ;  but  the  quality  of  the  goods 
is  inferior  to  that  stipulated  for.  There  ia  then  on  the  part 
of  the  vendor  a  breach  of  warranty — i.e.,  either  of  warranty 
properly  so  called,  or  of  a  condition  which  the  buyer  has 
elected  to  treat  as  a  warranty.  The  remedy  of  tlie  buyer, 
so  far  as  relates  to  the  difference  of  value  between  the  thimr 
supplied  and  that  contracted  for  is,  in  the  option  of  the  buyer, 
either  by  an  action  against  the  seller  for  damages,  or  by  a 
deduction  in  the  way  of  set-off  from  the  price.  But,  according 
to  the  rule  before  the  Judicature  Acts,  the  claim,  so  far  as 
relates  to  any  special  damage,  could  only  be  made  good  by 
action  {Mondel  v.  Steel,  8  M.  &  W.  b.38 ;  Davis  v.  Hedge.%  I... 
R.  6  Q-  B-  C87J.  yov:,  the  claim  for  special  damage  would  be 
either  by  action,  or,  where  an  action  has  been  brought  for  the 
price,  by  counter-claim. 

The  principles  in  relation  to  the  assessment  of  damages  for 
breach  of  warranty,  and  the  circumstances  under  which  special 
damage  may  be  recovered,  are  exactly  the  same  as  in  regard  to 
the  essential  matter  of  the  contract.  The  criterion  is,  generally 
speaking,  the  difference  in  value  at  the  time  of  the  deJiverv 
between  the  goods  sent,  and  goods  of  the  warranted  cpiaiitv 
{Jmies  V.  JvM,  L.  R.  3  Q.  B.  197). 

I  here  note  a  class  of  cases  in  which,  without  proving  anv 
special  circumstances,  an  amount  of  damage  large  in  proportion 
to  the  price,  has  been  held  recoverable.  Thi^  is  the  ciise  in  a 
sale  of  seed,  either  by  description,  or  with  a  warranty,  the  seed 
delivered  having  turned  out  bad.  Instances  are  Povlton  v. 
Lattlmove  (9  B.  i  C.  2.ii>),  where   the  buyer  .succeeded   in   his 
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defence  to  the  extent  of  the  whole  price ;  and  EandaU  v.  Raper      P^^f  VII.  ^ 

(E.  B.  &  E.  84),  where  he  recovered  a  much  larger  amount  as 

compensation  for  the  loss,  which  was  held  to  be  the  natural  and 

necessary  consequence  of  the  breach.     On  a  similar  principle,  it 

has  been  held  that  on  the  sale  of  a  cow  to  a  person  whom  the 

vendor  knew  to  be  a  farmer,  with  a  warranty  that  the  cow  was 

free  from  foot  and  mouth  disease,  the  entire  loss  arising  from 

the  cow  being  placed  with  other  cows  which  became  infected 

was  the  natural  consequence  of  a  breach  of  the  warranty  {Smith 

V.  Green,  1  C.  P.  D.  92). 

Where  goods  sold  under  a  warranty  are  resold  under  a 
similar  warranty ;  the  liability  under  the  latter  warranty  may 
be  estimated  and  the  amount  adopted  as  the  measure  of 
damages  incurred  by  breach  of  the  former  warranty  {Randall 
V.  Raper,  supi^a;  Lewis  v.  PeaJce,  7  Taunt.  153).  And  if  the 
first  seller  has  been  offered  the  option  of  defending  the  action 
in  regard  to  the  latter  warranty  the  costs  may  be  recovered  as 
special  damage  {Lewis  v.  Peake,  supra). 

If  the  defect  which  is  charged  as  a  breach  of  warranty  was 
patent  at  the  time  of  delivery,  and  the  buyer  has  then  accepted 
the  goods  without  giving  the  vendor  any  notice  of  the  defect, 
there  would  be  strong  ground  for  the  presumption  that  a 
subsequent  complaint  is  not  well  founded  {Fisher  v.  Samuda, 
1  Camp.  190  ;  Frosser  v.  Hooper,  1  Moo.  106).  But  this  pre- 
sumption may  be  rebutted  by  circumstances  explaining  the 
want  of  notice,  particularly  where'  the  existence  of  the  defect, 
though  suspected  at  the  time  of  the  delivery,  could  not  then 
have  been  conclusively  proved  {Foulton  v.  Lattimore,  9  B.  &  C. 
259,  265  ;  Fielder  v.  Starkin,  1  H.  Bl.  17,  19). 

III.  Thirdly,  I  consider  breaches  by  the  buyer,  before  the  HI.  Breaches  by 

,  ,  buyer  before 

property  has  passed.  property  hai« 

Such  breaches  in  regard  to  the  essentials  of  the  contract  must  P*"***^* 
consist  of  non-acceptance  of  the   goods  and  non-payment  of 
the  price. 

The  property  being  still  in  the  vendor,  there  is  no  question  Measure  of 
as  to  his  power  to  resell  or  otherwise  deal  with  the  goods,  and  *^™^®*- 
this  is  taken  into  consideration  in  assessing  the  damages  which 
he  can  claim  in  an  action  for  the  breach  :  and  the  measure  of 
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Pakt  vn.  ^   damages  when  there  is  a  market  for  the  goods,  is  the  differeooi 
between  the  contract  price  and  the  price  at  which  the  goodb 
can  be  sold  in  the  market  at  the  time  of  breach.     For  just  ai 
in  the  case  of  breach  by  the  vendor  the  buyer,  having  ii$ 
money,  can  go  into  the  market  said  buy  (Barrow  v.  Amofii 
8  Q.  B.  604,  609),  so  in  the  case  of  breach  by  the  baye^tli 
vendor,  having  the  goods,  can  go  into  the   market  and  ai 
(Benj.  2nd  ed.  p.  618 ;  PhUpotta  v.  Evans,  5  M.  &  W.  47S; 
Boorman  v.  Noah,  9  B.  &  C.  845 ;  BosweU  v.  KUbom,  15  Ifaa 
P.  C.  309). 

If  before  the  time  for  delivery  the  buyer  gives  notice  thatk 
will  not  accept,  the  seller  has,  just  as  in  the  converse  cm 
mentioned  (p.  377,  ante),  the  option  of  on  the  one  hand  Uea&n 
the  notice  as  a  breach  and  bringing  his  action  accordingly:  «; 
on  the  other  hand,  of  waiting  until  delivery  is  due  and  daimiig 
damages  at  that  date  ;  and  it  appears  that  in  the  latter  case  k 
need  not  go  through  the  formality  of  tendering  the  goodi^ii 
the  buyer's  notice,  unless  withdrawn,  will  be  treated  as  a  coi* 
tinning  refusal  to  receive  them  {PhUpotta  v.  Evans,  5  IL  &  W. 
475 ;  Boc/rman  v.  Naak,  9  B.  &  C.  845  ;  Ripley  y.  M'CSm, 
4  Ex.  345  ;    CoH  v.  Ambergate  By.  Co.,  17  Q.  B.  127). 

In  the  case  of  an  executory  contract  to  manufacture  ui 
supply  goods  for  which  there  is  not  a  ready-made  marked  tb 
only  rule  as  to  the  measure  of  damages  for  breach  by  Dot- 
acceptance  is  that  the  sellers  are  entitled  to  be  put  in  the  nae 
position  as  if  they  had  performed  their  contract  {Cori  v.  Ambit' 
gate  By.  Co,,  17  Q.  B.  127). 

There  cannot  in  the  case  of  breach  by  the  buyer,  be  UJ 
question  of  special  damage,  the  price  with  interest  being  istU 
cases  the  outside  measure  of  the  damage,  and  the  only  questioB 
being  how  much  is  to  be  set  off  by  reason  of  the  virtual  rdeiit 
of  the  seller  from  further  performance  on  his  part 

Although  as  a  general  iiile,  the  measure  of  damages  is  the 
difference  of  market  price  as  above  mentioned,  it  is  possibkte 
persons  so  to  contract  that  in  case  of  non-payment  of  the  price 
by  a  certain  day  whether  the  buyer  is  ready  to  accept  thegoodi 
or  not,  the  price  may  become  a  debt  for  which  the  vendor  ntfj 
have  an  action  and  recover  the  entire  amount  without  seUiif 
oflf  the  value  {Dunlop  v.  Groie,  2  Car.  &  K.  153). 
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IV.  In  regard  to  breaches  by  the  buyer  after  the  general  ^  Part  VII. 
property  has  passed,  little  remains  to  be  said.     The  vendor's  iv.  Breaches  bj 
rights  remaining  in  the  goods  have  been  fully  discussed.     The  ^^^^j  J^ 
contract  having  been  executed  on  the  part  of  the  vendor  he  is  paw^l- 
entitled  in  an  action  to  judgment  for  the  whole  price  as  a  debt. 

But  he  cannot  of  course  by  using  both  remedies  take  more  than 
his  debt 

If  the  buyer  has  given  a  bill  in  payment,  the  seller  must 
account  for  the  bill  if  dishonoured,  and  cannot  recover  the  price, 
if  the  bill  is  outstanding  (Benjamin,  2nd  ed.  pp.  600, 624  ;  Price 
V.  Price,  16  M,  &  W.^232). 

V.  I  now  consider,  fifthly,  the  eflTect  and  proper  mode  of  v.  Bnyer't  right 

,.  of  rejection. 

exercise  of  the  buyer's  right  of  rejection  of  goods. 

It  has  been  already  shown  (p.  300,  cmte)  that  where  goods 
are  sold  by  description — including  the  case  of  a  sale  by  sample 
— and  the  vendor  affects  to  perforin  the  contract  by  tendering 
goods  not  according  to  the  description,  the  buyer  has  the 
option  of  on  the  one  hand  rejecting  the  goods  tendered;  or 
on  the  other  hand  of  accepting  the  tender  as  a  substantial 
performance  of  the  contract,  and  treating  the  defect  in  quality 
as  a  collateral  matter,  and  as  a  ground  of  action,  in  the 
nature  of  an  action  for  compensation  or  damages  for  breach  of 
warranty. 

If  the  goods  tendered  are  rejected,  and  properly  rejected  by  Effect  of  itn 
the  buyer,  I  apprehend  there  can  be  no  doubt  that  the  position    ^^^ 
remains  the  same  as  if  the  vendor  had  done  nothing  under  the 
contract.     There  is  no  specific  appropriation  and  no  transfer  of 
property,  and  the  vendor,  if  delivery  under  the  contract  is  due, 
is  liable  to  an  action  for  non-delivery. 

It  is  not  necessary  that  the  buyer  rejecting  the  goods  should  ModeofexereiM. 
send  them  back  bodily  to  the  seller:  it  is  sufficient  that  he 
unequivocally  notifies  to  the  seller  that  be  does  not  accept  the 
goods,  and  that  they  are  at  the  seller's  disposal  and  at  his  lisk 
(Grimoldby  Y.  Wells,  L.  R  10  C.  P.  391 :  Couston  v.  Chapman, 
L.  R  2  Sc.  Ap.  250,  256 :  OMl  v.  Smith,  1  Stark.  107).  In 
the  meantime  and  until  the  vendor  gives  directions  as  to  their 
disposal,  I  apprehend  the  buyer  would  be  merely  responsible 
for  them  as  an  involuntary  bailee,  and  as  such  bound  merely 
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to  act  with  regard  to  the  goods  in  a  reasonable  manner  (fleiijl 
V,  L,  &  N.-W.  Ry.  Co.,  L.  R.  5  Ex.  51). 


Non-acceptance. 
JMatmction. 


(a)  Where  no 
acceptance 
at  all. 


(6)  Where  there 
is  a  conditional 
acceptance. 


The  principles  above  mentioned  apply  to  the  right  of  lejectM 
generally.  I  now  distinguish  two  classes  of  cases;  (a)  WbcH 
the  buyer  does  not  in  any  manner  accept  the  goods  tendori; 
(&)  Where  he  accepts  them  conditionally  or  provisionally ;  thm 
is  to  say  subject  to  the  condition  that  his  acceptance  mijii 
certain  circumstances  be  recalled. 

(a)  Where  the  buyer  does  not  in  any  manner  accept  tti 
goods. 

This  class  of  cases  requires  no  further  comment  Whitii 
and  what  is  not  acceptance  has  been  conddered  at  lengA  a 
treating  of  the  Statute  of  Frauds,  and  in  thus  treating  tti 
Bubject  I  have  repudiated  the  notion  of  any  ambiguity  in  tti 
word  itself.  It  has  been  pointed  out  that  receiving  or  takif 
delivery  is  not  necessaiily  acceptance,  and  that  this  dependitt 
the  intention,  namely  whether  the  buyer  receives  the  goodfffidi 
the  intention  to  appropriate  them,  or  with  some  other  intentioii 
as  for  the  purpose  of  conveniently  inspecting  them. 

(6)  Where  he  accepts  the  goods  conditionally. 

It  has  been  already  observed  (p.  178,  ante)  that  the  par* 
chaser  may  in  certain  circumstances  accept  or  take  delivery  of 
the  goods  conditionally  (Couston  v.  Chapman,  L.  R  2EL- 
Sc.  250,  per  Lord  Chelmsford,  p.  254 ;  HeiUmtt  v.  Hidiv^ 
L.  R  7  C.  P.  438,  judgment  of  BreU,  p.  456),  The  7tWioiw/« 
of  the  matter  may  be  put  thus  : — In  regard  to  faults  which  tfs 
latent  at  the  time  of  delivery,  or  where  there  is  undec  tkc 
circumstances  no  opportunity  of  inspection  at  or  preriooi^ 
to  delivery  ;  the  purchaser  may  take  delivery  relying  upon  tte 
tender  as  a  representation  by  the  seller  that  the  goods  tfc 
according  to  the  description  ;  and  in  that  case  his  acceptance  ii 
not  necessarily  final,  but  may  be  recalled  upon  discovering  tk 
defect,  provided  he  has  made  examination  as  soon  as  is  reasoD* 
ably  practicable,  and  that  he  notifies  his  rejection  immedUtdj 
on  making  the  discovery.  In  this  case,  ac<;ording  to  the  judf 
ment  of  Lord  Justice  Brett  in  HeUbutt  v.  Hickaon  above  tc 
ferred  to,  the  buyer  may  throw  the  goods  on  the  hands  of  th 
vendor  at  the  place  where  the  examination  is  duly  made  ^ 
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ttie  defect  discovered.     That  the  goods  may  be  so  thrown  on    ^  Part  VI L^ 

file  hands  of  the  seller  without  any  onus  on  the  buyer  to  send 

tiiem  back  seems  a  mere  corollary  from  the  option  of  rejection, 

^irjt  being  impossible  to  assign  any  reason  for  throwing  on  the 

llNjer  the  burden  of  a  situation  which  has  aiisen  without  any 

Cnlt  of  his. 

In  the  case  of  Mody  v.  Gh^egaon,  L.  R  4  Ex.  49,  (referred  to 
ijf.  304,  ante),  the  action  was  upon  an  implied  warranty  ;  but  the 
f,  c^e  illustrates  the  consequences  of  a  latent  defect  which  in  this 
CMe  was  the  admixture  by  the  sellers,  themselves  the  manu- 
ikcturers,  in  the  goods  (grey  shirtings),  of  15  per  cent,  of  china 
day  which  rendered  the  goods  unmerchantable.     The  defect 
irobftbiy  existed  in  the  sample  itself,  and  was  such  as  could  not 
lie  discovered  on  the  inspection  made  when  the  goods  were 
inqpted  as  according  to  sample.    The  buyer  was  held  entitled 
to  recover  upon  an  implied  warranty  of  merchantable  quality  in 
k  fte  goods  supplied.    The  Scotch  case  of  Macfarlane  v.  Taylor, 
^  case  of  coloured  whiskey  for  the  African  trade  (L.  K.  1  Sc. 
ip.  245),  was  to  a  similar  effect 

The  meaning  and  effect  of  rejection,  where  it  has  taken  place  Meaning  and 
inbeeqaently  to  the  conditional  acceptance,  is  to  defeat  any  effect  rejection  in 
lAich  such  acceptance  would  otherwise  have  had  and  to  make  ^^^^^  ^^***®* 
void  aoy  transfer  of  property  which  that  acceptance  would  have 
onpoirted.    I  apprehend,  however,  that  until  rejection,  the  pre- 
pay must  be  considered  as  having  vested  in  the  buyer,  so  that 
tty  dealing  by  him  with  the  property  would  be  effectual     And 
^  caae  be  has  indefeasibly  transferred  the  property  to  a  third 
pttty  his  acceptance  must  be  treated  as  final ;  and  if  a  latent 
"rfeci  is  subsequently  disclosed,  he  could  only  treat  it  as 
"Mrtte  of  warranty. 
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AGENCY. 


Agency  is  a  relation  between  two  persons  such  that  the  act      Part  viil. 

>-         — —' 
of  the  former,  called  the  agent,  is  by  law  imputed  as  the  act  of  D^finitioa  of 

the  latter,  who  is  called  the  jrnncij^L  agency. 

Agency  is  grounded  on  the  concurrent  intention  (actual  or  Act  of  A.  im- 

presumed)  between  the  two  persons  that  the  one  shall  do  the  (j^^^^^j  q„ 

act  and  the  other  have  the  benefit  and  be  held  responsible  :  for  concurent 

X     xi  •     •  •         t      1  .  /*.  intention. 

to  this  intention  the  law  gives  eflFect. 

This  intention  may  be  expressed  (speaking  generally)  m  any  EzpnsMed 
vxiy  ;  or  it  may  be  implied  or  presumed  from  a  course  of  deal-  "*  ^^^^  *^^ 
ing  or  conduct ;  the  doctrine  of  estoppel  or  holding  out  (see 
p.  33  et  seq.  supra)  being  very  liberally  applied  in  regard  to  agency. 
As  an  instance  of  the  doctrine  of  holding  out  so  applied  I  may 
mention  the  case  of  Chapleo  v.  Brunswick  Benefit  Building 
Society  (5  C.  P.  D.  331).  The  building  society  in  question 
was  authorised  by  their  rules,  made  pursuant  to  the  Building 
Societies  Acts,  to  boiTOw  money.  According  to  the  mode  of 
conducting  business  described  in  the  evidence,  they  allowed  their 
secretary  to  act  as  their  *'  factotum."  It  was  on  this  evidence 
held  by  Lord  Coleridge,  C.J.,  that  the  society  and  the  directors 
were  bound  by  the  receipt  and  undertaking  of  their  secretary 
in  respect  of  money  paid  to  him  as  borrowed  in  the  name  of  the 
society,  and  which  he  appropriated  to  his  own  use.  This  de- 
cision (after  the  refusal  of  Lindley,  J.,  to  grant  a  rule  for  a  new 
trial)  was  reversed  by  the  Court  of  Appeal  (Bramwell,  Baggallay, 
and  Brett,  L.JJ.,  7  Mar.  1881,  50  L.  J.  Q.  B.  D.  372)  so  far  as 
relates  to  the  society,  on  the  ground  that  at  the  time  of  making 
the  loan  in  question,  the  borrowing  powers  under  the  statutory 
^ules,  under  which  alone  the  society  had  power  to  borrow,  had 
been  exceeded ;  and  the  loan  was  therefore  altogether  vJira 
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to  omissions. 

Examples. 


Paet  vni.      vires  of  the  society.     But  as  regards  the  directors  the 

was  (by  a  majority,  Baggallay  and  Brett,  LJJ.,  againit  Ai 
opinion  of  L.J.  Bramwell)  affirmed  and  the  director!  Ui 
personally  liable,  on  the  ground  that  they  had  held  out  ttl 
secretary  as  having  authority  to  accept  the  loan,  in  that  tkf 
had,  after  they  knew  that  the  borrowing  powers  were  ezhamte^ 
authorised  him  to  go  on  receiving  money  on  loan. 

In  an  extended  sense  the  subject  of  agency  embraces  relatiM 
arising  out  of  omisaiona  as  well  as  acts.  So  that  if  I  am  midtr 
a  duty  which  I  delegate  to  another  who  altogether  negleetoi^ 
his  omission  is  imputed  to  me.  And  if  I  leave  a  pemn  ii 
charge  of  my  house  or  place  of  business,  and  an  important  oon^ 
munication  affecting  me  as  owner  of  the  house,  or  proprietor ii 
the  business  is  made  to  such  person,  and  he  fails  to  inform  M 
of  it,  the  knowledge  so  communicated  is  imputed  to  me  so  tki( 
I  am  in  effect  charged  with  the  consequences  of  the  omimioi. 
Order  of  subject.       I  propose  to  treat  the  subject  of  agency  with  refersMij; 

chiefly,  to  the  questions  which  arise  between  the  princqptl  or 
agent  on  the  one  hand  and  persons  dealing  with  the  agent  (A 
the  other.  In  so  treating  the  subject  I  shall  first  state  fonf 
principles  relating  to  agency  generally ;  and  I  shall  then  cot* 
sider  in  some  detail  the  functions  of  certain  large  and  impoftot 
classes  of  commercial  agents.  Lastly,  I  shall  in  a  sepante  ui 
final  part  of  this  work  discuss  the  subject  of  fraud  andhretiiel 
of  confidential  duty ;  having  regard  especially  to  the  relalioD  rf 
agency,  but  also  supplementing  what  is  already  set  forth  alto 
contracts  generally  and  particularly  conti-acts  of  sale. 


General 
principles. 

Personal 
capacity. 

Capacity  of 
principal  same 
as  in  other 
contracts. 


80  of  agents  to 
incur  liability. 


SECTION  I.— GENERAL   PRINCIPLES   OF   AGBNCT. 

In  stating  the  general  principles,  I  first  advert  to  thecaptei^ 
of  persons  to  enter  into  the  relation  of  agency. 

It  is  here  necessary  to  distinguish. 

To  enter  into  the  relation  as  principal,  the  same  ooiiditio» 
are  necessary  as  to  enter  into  a  contract  of  sale  or  any  o(kr 
consensual  contract.  These  I  have  already  described,  pp.  SI** 
29,  ante;  and  I  shall  in  a  subsequent  place  add  some  detail  ^ 
regard  to  corporations  acting  through  their  o£Gicer8  and  agesti* 

In  regard  to  the  a^ent,  so  far  as  relates  to  any  obKgiiii^ 
attaching  to  him,  the  same  conditions  apply. 
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But  in  order  that  the  l^iU  relation  may  attach  as  between      ^^J  vill. 
the  principal  and  third  parties,  it  is  only  necessary  that  the  "• ^ 

.  •  'a   11*         <         1        A*        11*  1^1        i*       X*         *       But  not  in  order 

ogeTit  IS  an  intelligent  and  rational  being  capable  of  acting  in  ^  nnder 
fact.     So  I  may  authoiise  a  boy  to  collect  money  and  give  pnnapai  liable, 
receipts ;  and  his  receipt  given  on  payment  would  undoubtedly 
be  binding  on  me  although  I  never  got  the  money.^    So  a  wife 
may  bind  her   husband   within  the  scope   of  her  authority, 
though  she  could  not  bind  herself. 

If  I  commit  the  doing  of  something  to  A.  as  my  agent,  I  do  ^•^f^w* 
not,  as  a  general  rule,  authorise  him  to  commit  it  to  B.,  nor 
consent  that  I  shall  be  responsible  for  B.'s  acts.  In  other  words, 
the  mere  fact  of  a  thing  being  committed  to  A.  as  agent  for 
another,  does  not  raise  a  presumption  that  A.  is  empowered  to 
sub-commit  the  doing  of  it,  so  as  to  raise  any  privity  between 
his  principal  and  the  sub-agent,  or  to  render  the  principal 
responsible  for  the  act  of  the  sub-agent.  The  general  rule  to 
this  effect  is  laid  down  by  all  writers  on  the  law  of  agency,  and 
decisions  illustrating  the  rule  are  Solly  v.  Rathboiie  (2  M.  &  S. 
298),  and  Catlin  v.  Bell  (4  Camp.  188),  as  to  factors ;  Cockrams 
v.  Irlam  (2  M.  &  S.  301)  and  Henderson  v.  Bam/weU  (1  Y.  & 
Jer.  387),  as  to  brokers ;  Doe  v.  Bobinson  (3  Bing.  N.  C.  677), 
as  to  an  agent  to  give  notice  to  quit ;  Coles  v.  Trecothick  (9  Yes. 
250),  as  to  an  auctioneer ;  Howard's  case  (L.  R.  1  Ch.  561),  as 
to  the  board  of  directors  of  a  company  exercising  the  power 
given  them  by  the  deed  of  settlement,  of  allotting  shares ; 
CartnielVs  case  (L.  R  9  Ch.  691),  as  to  the  power  given  by  the 
articles  of  association  of  a  company  to  the  directors  to  buy 
shares. 

But  there  is  no  reason  why  I  should  not  by  an  express 
mandate  to  A.,  commit  to  him  a  business  with  power  to  employ 
agents  under  him,  and  if  I  do  so,  the  agent  so  employed  will  be 
(so  far  as  relates  to  third  parties)  my  agents.  And  if  from  the 
nature  of  the  business  committed  to  A.  or  from  the  usual 

*  Upon  the  cognate  subject  of  Justices  Brett  and  James,  which 

the  capacity  of  an  infant  to  exer-  are  based  on  the  general  principle 

else  a  power,  see  In  re  D^AngibaUf  that  an  infant  may  validly  execute 

Andrews  v.   Andrews,   15  Ch.  D,  a  mandate. 
228,  and  the  judgments  of  Lords 


practice  in  llie  like  cases  it  may  be  fairly  infeiTed  that  the 
puwer  to  commit  to  sub-agents  was  intended,  the  result  will  1 
the  same  aa  if  express  authority  to  this  effect  bad  been  given  J 
(see  De  BuascJte  v.  Alt,  8  Ch.  D.  286,  310). 

Tlite  principle  which  forbids  delegation  of  a  delegated  autho- 
rity is  not  confined  to  cases  of  agency  properly  eo  called,  ( 
hut  extends  to  powers  created  by  eettleineuta  of  propertjr^J 
such  as  a  power  of  sale  in  a  person  not  having  the  legal  I 
fee,  and  powers  conferred  upon  coiporations  by  the  Supreme  I 
Legislature,  which  cannot  ha  delegated  to  another  corporation  ] 
without  express  legislative  authority.  The  whole  doctrinO  1 
depends  on  the  intention,  express  or  presumed,  of  the  origioid' J 
mandatd, 

HcUification  takes  place  where  the  intention  of  the  principat'S 
to  be  responsible,  concurs  after  the  act,  with  the  intention  < 
the  agent. 

An  act  to  be  capable  of  ratification  must  be  one  which  is  not 
voi<t  aa  a  criminal  act,  or  in  itself  incapable,  on  any  ground,  of 
having  legal  effect. 

If  A.  hign  B.'s  name  to  a  document  professing,  under  a  mis- 
taken belief,  that  he  has  B.'s  authority  for  doing  so,  B.  may 
ratify  the  act  so  that  B.  will  be  bouud  by  the  signature.  But  if 
B.'s  signature  to  the  document  is  forced,  the  act  being  void  is 
incapable  of  ratification  ;  and  moreover  if  A.'s  intention  in  pro- 
fessing to  ratify  the  act,  was  to  screen  the  criminal,  the  ratifica- 
tion would  be  void  for  the  further  reason  that  it  would  be 
against  public  pohcy  {Brook  v.  Hook,  L.  R.  6  Ex.  89). 

Whether  an  unauthorised  act  done  by  officers  or  servants  of 
an  incorporate  company  may  be  ratified  by  the  assent  of  the 
general  body  of  shaieholders  expressed  by  resolutions  of  general 
meetings  or  otherwise,  depends  on  whether  the  act  is  within  the 
scope  of  the  objects  of  the  company  as  expressed  in  the  memo- 
randum of  association  (or  in  the  incorporating  Acts,  as  the  case 
may  be).  If  it  is  within  such  scope  then  it  may  be  ratified  ; 
if  not,  not.  This  was  expressly  decided  in  regard  to  a  company 
incorporated  by  special  Act  in  East  Avglian  Ry.  Co..  11  C.  B. 
775.  And  the  question  was  fully  discussed  and  decided,  in  the 
case   of  a  company  incorporated  under  the  Act  of  1862,  in 
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iMnvry  RaUioay  Carriage,  ^,,  Co,  {Limited)  v.  Riche  (L.  R.      P^"  ^^^^• 

TH.  L.  653).     In  such  a  case  the  memorandum  of  association  * " 

b  the  charter  of  the  existence  and  powers  of  the  company,  and 
any  act  beyond  the  scope  of  the  memorandum  is  incapable  of 
\m%  ratified  or  in  any  way  made  good. 

The.act  to  be  ratified  must  be  done  professedly  on  behalf  of 
tiie  person  who  subsequently  ratifies  it  {Watson  v.  Swann,  11 
CB.N.S.  756). 

From  the  last  proposition  may  be  deduced  another,  for  which 
there  is,  independently,  abundance  of  authority ;  namely,  that 
fromoters  of  a  company  not  yet  formed  cannot  contract  on 
hdialf  of  the  intended  company,  so  that  there   can  be  any 
effectual  ratification  of  the  contract  by  the   company  when 
formed  (In  re  Empress  EngineeHrig  Co.,  16  Ch.  D.  125,  128 ; 
Mdhado  v.  Porto  Allegre,  &c.  Ry,  Co,,  L.  R.  9  C.  P.  503 ; 
Smfwd  A  iSf.-TF.  Waggon,  do.  Co.,  2  Ch.  D.  621 ;  Kelner  v. 
Bader,  L.  R.  2  C.  P.  174).     This  is  quite  consistent  with  the 
eases  which  show  that  the  company  when  formed,  taking  the 
henefit  of  work  done  may  be  liable  to  pay  for  it.     But  this 
BMWt  be  on   some  ground  on  which  a  privity  is  established 
between  the  company  when  formed  and  the  person  claiming 
the  remuneration  ;  and  this  must  be  either  through  a  trust 
constituted  by  the  articles  of  association  ;  or  by  some  act  of  the 
company  irom  which  a  new  contract  can  be  implied  adopting 
the  contract  of  the  promoters,  and  for  which  the  benefit  received 
by  the  company  jirould  be  a  good  consideration  (Touche  v.  Metr. 
-8y.  <fc.  Co.,  L.  R.  6  Ch.  671 ;  Empress,  &c,  Co,,  and  Herefwd, 
^.  Co,,  supra). 

The  ratification  cannot  alter  any  right  acquired  in  the  mean- 
time by  a  third  party  by  reason  of  the  omission  to  give  the 
Wthority  to  the  original  act.  This  is  exemplified  by  the  case 
^  Bird  V.  Brown  (p.  361,  ante),  showing  that  a  ratification  of 
^  agent's  act  stopping  in  transitu  comes  too  late  if  given 
•ftw  the  arrival  of  the  goods.  There  is  an  exception  to  this 
btted  on  mercantile  convenience,  and  on  long  established 
Wthority,  in  the  case  of  contracts  for  marine  insurance  which 
^y  be  ratified  by  the  assured  after  a  loss  has  occurred  and 
bwome  known  {Willmms  v.  North  China  Insurance  Co,, 
2C.P.Div.757,764,766,770). 


t  VIII.  I  jany  here  mention  the  case  of  Fowler  v.  ffoUins, -which  I 

-■ '    underwent    an    elaborate    iJiscussion    before    the    EscheqiiCT  I 

,'■  Chamber  on  a  case  stated  on  appual  from  the  Queen's  Bench,  I 

and   in  which  the  decision  of  the  Exchequer  Chamber  (L.  R.  I 
7  Q.  B.  fiKi)  was  afBrraed  on  ultimate  appeal  to  the  Uonee  ofl 
Lonis  (mb  nom.  HoiUne  v.  Fovjler,  L.  R.  7  H.  L.  757).     H.,  a 
person  whose  ordinary  busine<i3  was  that  of  a  broker,  purchased  I 
cotton  from  B.  in  the  belief  and   eipectation  that  a  certain  I 
client  (M.)  would  (as  he  afterwards  did)  accept  it.     H.  trans-  I 
feiTed  the  cotton  to  M.,  charging  him  the  price  acconiir 
the  bargain  with  B.     It  turned  otit  that  B.  had  obtained   the  | 
cotton  by  a  fraud,  and  the  owner  afterwards  demanded   the  J 
cotton  from  H.  and  sued  him  for  conversion.     The  question  1 
whether  H.  was  liable  turned  upon  whether  he  acted  simply  t 
an  agent  in  his  character  of  broker  or  not ;  and  it  was  ultimately  | 
decided  that,  as  he  had  admittedly  no  principal  at  the  time  of  i 
his  purchase  from  B.,  he  must  be  taken  to  have  acted  aa  prin- 
cipal, and  therefore  to  be  liable  to  the  owner  for  having  disposed  ] 
of  the  goods. 


ciaMd  by  Lord 
EJleDlwi-ougli  ii 
WKilthead  v. 
Tuckttt. 


In  mercantile  agencies,  there  is  an  important  distinction, 
which  has  been  marked  by  the  U.rm.n general  agent,  and  special 
agent.  These  terms  have  been  used  with  various  shades  of 
meaning  ;  but  the  really  significant  distinction  is  that  noted  by 
Lord  Ellenborough  (WUitehead  v.  Tuckett,  15  East,  400,  408) 
between  a  particular  and  a  general  authority,  "the  latter  of 
which  (he  says)  does  not  import  an  unqualified  authority,  but 
that  which  is  derived  from  a  multitude  of  instances;  whereas 
the  former  is  confined  to  an  individual  instance."  This  is 
pregnant  language,  truly  indicating  a  distinction  which  I  here 
proceed  to  analyse. 

From  the  point  of  view  of  the  person  wlio  deals  with  one 
assuming  to  act  as  agent  for  a  principal,  there  are  two  well 
marked  modes  in  which  the  authority  may  be  known.  One 
mode  is  to  look  at  the  proposed  dealing  in  connexion  with  other 
instances, — whether  in  a  course  of  dealing  between  the  same 
parties  or  in  the  usual  courf^e  of  dealing  by  merchants  in  the 
like  circumstances, — and  to  infer  from  all  the  instances  the 
nature  and  entent  (or  the  scope)  of  the  arithority.     The  other 
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node  is  to  enquire,  without  reference  to  instances,  what  is  the      P^^J  viii. 
^etnal  authority  conferred.    The  circumstances  which  make   ^ ^— — ^ 


or  the  other  of  these  modes  reasonable  and  proper,  are  not 
<€M]r  to  describe  by  comprehensive  language ;  but  are  not  diffi- 
€dl  to  recognise  by  the  light  of  common  sense  and  experience 
if  bnsbess.  The  judgment  of  experience  and  common  sense 
m  the  matter  is  for  practical  purposes  the  ultimate  fact  If 
Hitb  einmrnstances  are  such  that  it  is  reasonable  to  adopt  the 
Isnnermode  of  ascertaining  the  authority,  then  the  agent  is 
'ttid  to  be  a  general  agent:  if  not-he  is  said  to  be  a  special 
eigenL 

Looking  from  iJie  9a/me  point  of  view,  the  authority  of  a  its  practical 
gowral  agent  is  well  said  to  be  derived,  as  it  is  in  fact  inferred,  *^^  *^  **"* 
inm  a  multitude  of  instances  ;  and  by  reasonable  consequence, 
Hm  principal  is  bound  by  the  acts  of  the  agent  within  the 
ifippe  of  the  authority  which  may  fairly  he  inferred  from  tlie 
tMfcifieM.  In  the  case  of  a  special  agent,  the  authority  is 
tnlj  said  to  be  confined  to  an  individual  instance;  being 
tK  kgpathesi,  ascertainable  only  fi*om  information  as  to  the 
tctoal  fact  in  that  instance :  and  in  this  case  the  principal  is 
only  bound  by  the  act  of  the  agent  within  the  terms  of  the 
<Kft(a{  authority,  unless  he  has  represented  the  authority  to  be 
n  &ct  more  extensive. 

This  rationale  of  the  distinction  between  a  general  and  a  English  ouscs 
V^dal  agent  is  quite  consistent  with  all  the  English  cases  in  si^^ie 
^ch  1  find  importance  attached  to  it  fsee  in  particular  East  <^"*«''»o'»- 
InHaCo.  V.  Hendey,  1  Esp.  112 ;  Smith  v.  McGuire,  3  H.  &  N. 
W4;  Duhe  of  BeomfoH  v.  Keeld,  12  CL  &  Fin.  248;  Fenn  v. 
•fforrwon,  3  T.  R.  757,  762,  referred  to  in  Whitehead  v.  Tuckett, 
ibove  mentioned  ;  Todd  v.  Robinson,  Ry.  &  Moo.  217  :  Gilmour 
^*  SMnson,  ib.  p.  226) :  and  it  is  also  consistent  with  the  use 
▼hicb  I  find  made  of  the  terms  by  Mr.  Justice  Lindley  in 
k»  book  on  Partnership  (3i-d  ed.  p.  262,  ct  p.  266).     Certainly 
ni  ooae  of  the  cases  is  any  attempt  made  to  furnish  any  more 
ii^ldfigible  description  of  the  marks  by  which  these  two  classes 
^agents  may  be  recognised. 

In  the  above-mentioned  case  of  Smith  v.  McGuire,  the  term  "General 
"general  agent"  in  Baron  Martin's  direction  to  the  jury,  which  ^®^  loS^y" 
^^  adopted  by  the  Court  as  right,  is  employed  to  convey  the  •'"piojod  as 
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meaning  above  assigned  to  the  term,  with  a  shade  of  diffi^reliOB; 
namely  that  not  only  was  a  person  dealing  with  the  ap# 
entitled  to  infer  the  scope  of  his  employment  from  a  ovsim4 
dealing ;  but  further  that  the  scope  of  the  employment  waitf 
considerable  latitude.  ■ 

The  question  in  Smith  v.  McGwire  was  as  to  the  aaih6ritf  ti 
enter  into  a  charter-party,  the  instructions  having  been  infui 
exceeded.  There  was  evidence  of  a  course  of  dealing  amomtr 
ing  to  a  delegation  of  the  entire  management  of  the  Irish  bnaek 
of  a  merchant's  business.  At  the  trial,  Martin,  B.>  asked  tkp 
jury  whether  the  agent  in  question  was  permitted  and  a}loi«d 
by  the  defendant  to  act  as  his  ^  general  agent "  at  Limeni,  < 
and  directed  them  that,  if  he  was,  it  was  not  material  what  As 
private  arrangement  between  them  was.  A  verdict  for  As 
plaintiff  under  this  direction  was  sustained.  Two  qneitioil 
were  really  involved  in  this  decision  namely,  Ist,  whetiio'tki 
course  of  dealing  held  out  an  authority ;  and  2ndly,  whetltf 
the  scope  of  that  authority  was  wide  enough  to  indadethi 
charter-party.  In  effect  the  jury  answered  both  these  questigm 
in  the  affirmative,  and  the  Court  confirmed  this  finding « 
justified  by  the  evidence. 

With  a  meaning  similar  to  that  last  mentioned,  the  ten 
"general  agent  "  was  employed  by  Mr.  Boss,  the  learned  editor 
of  the  6th  edition  of  Professor  Bell's  Commentaries.  He  u- 
sumed,  apparently,  that  the  terms  ''general  agent"  aai 
"  special  agent  '*  are  the  exact  equivalents  of  the  words  "  ftctor* 
-and  "agent''  as  used  by  Professor  Bell ;  and  substituted  then 
•accordingly  for  those  words  in  the  former  editions.  Now* 
"factor"  as  the  word  is  used  in  Scotland,  corresponds  mf 
nearly  to  the  term  "general  agent"  .in  its  sense  implying  n 
extensive  general  authority  such  as  appeared  upon  the  evidespB 
in  Smith  v.  McGuire,  But  the  terms  "  general  agent  ^  ui 
*'  special  agent,"  as  used  by  Mr.  Boss,  are  likely  to  mislead  hf 
suggesting  that  the  expressions  general  agent  and  spedd 
agent,  as  employed  by  English  lawyera  in  their  strict  sense  to 
mark  the  significant  distinction  above  described,  in  any  i»y 
relate  to  the  circumstance  that  the  scope  of  the  authoritj  0 
large  or  small. 
The  passage  of  Bell's  Commentaries  to  which  I  have  »• 
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ferred,  as  it  stands  in  the  original,  and   as  restored   in  Mr.      ^^^"^  VIII. 

McLaren's  (7th)  edition,  is  a  very  instructive  one,  describing  a    ^ 1^ — — ^ 

class  of  agents  with  a  large  general  authority,  who  are  very 
conveniently  marked  in  Scotland  by  the  name  of  "  Factors,"  but 
to  whom  in  England  there  is  no  comprehensive  term  properly 
applicable. 

Quoting  from   Mr.    McLaren's   (7th)    edition    (p.    506)    the 
passage  runs  as  follows  : — 

"A  Factor  is  distinguished  from  a  merchant  in  this,  that  a  "Factor" and 
merchant  buys  and  sells  for  his  own  direct  mercantile  profit ;  a  prof^r  Bell 
factor  only  buys  or  sells  on  commission.  Again,  a  factor  is 
distinguished  from  a  broker  by  being  entrusted  with  the 
possession  and  apparent  ownership  as  well  as  with  the  manage- 
ment and  disposal  of  the  property  of  the  principal.  He  is 
distinguished  from  an  agent,  in  his  authority  being  extended  to 
the  management  of  all  the  principal's  affairs  in  the  place  where 
he  resides,  or  in  a  particular  depai-tment.  He  is  distinguished 
from  an  inMitoi^  in  being  in  point  of  law  a  person  separate 
from  his  principal  ;  whereas  an  institor  (at  least  where  that 
term  is  confined  to  shopkeepers  and  clerks)  is  assimilated  in  all 
respects  to  his  master,  so  far  as  relates  to  his  transactions  in 
that  character.  A  factor  is  generally  the  correspondent  of  a 
foreign  house,  or  of  a  merchant  or  manufacturer  at  a  distance 
from  the  place  of  sale  :  and  he  usually  sells  in  his  own  name, 
without  disclosing  that  of  his  principal  and  has  an  implied 
authority  so  to  do.  He  receives  consignments  on  the  one  hand 
and  makes  sales  and  remittances  in  return,  proceeding  for  a 
considerable  course  of  time,  and  balancing  at  regular  intervals 
his  accounts  with  his  principal ;  and  in  general  he  gives  a  del 
credere  guarantee,  and  has  a  commission  for  it.  Sometimes  he 
makes  large  advances  on  goods  consigned  to  him,  while  the 
sales  of  those  goods  are  either  made  in  his  own  name,  or  bills 
are  drawn  by  his  principal  on  the  buyers,  payable  to  the  factor; 
or  the  bills  are  drawn  by  the  principal,  and  sent  to  the  factor 
to  procure  acceptance,  with  blank  endorsations.  The  goods 
entrusted  to  a  factor  or  agent,  or  the  price  of  them,  are  im- 
pledged  for  his  advances,  and  liable  to  retention  for  the  general 
balance. 

"An  Agent  is  one  entrusted  with  the  accomplishment  of  a 
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'^ r ^    manufacturing  house  for  taking  commissions,  or  a  supeicaigi 

sent  out  with  goods  to  sell  or  dispose  of  them,  or  one  appointed 
specially  to  manage  the  sale  of  a  cargo,  the  purchase  of  sooi' 
modity,  or  the  effecting  of  an  insurance.  His  powers  witUi 
the  range  of  the  thing  committed  to  him,  unless  where  expredjj 
limited,  are  similar  to  those  of  a  factor. 

''  These  are,  strictly  speaking,  the  true  descriptions  of  agat 
and  factor,  as  contradistinguished.  But  the  namefi  aregeDeoDf 
confounded  in  common  speech,  factors  being  included  nndfirtkd 
name  of  agents." 

Professor  Bell  then  goes  on  to  describe  the  functions  rf 
brokers,  as  a  different  class  from  those  styled  "agents "in (lie 
limited  sense,  as  well  as  from  "factors;"  and  then,  as  a  remai 
equally  applicable  to  all  these  kinds  of  agents,  he  says:— *H 
the  poweiTi  are  special,  they  form  the  limits  of  the  aathoii^- 
If  general,  they  will  be  more  liberally  construed,  according  to 
the  necessity  of  the  occasion,  and  the  material  or  ordiniiyor 
reasonable  course  of  the  transaction  and  usage  of  trade.*'  V» 
does  not  however  attempt  to  define  what  is  meant  by  goienl 
and  what  by  special  powers. 

Various  classes         Having   indicated   the   distinction    in  principle  between  t 
agentT^*  ®       general  agent  and  a  special  agent,  I  shall,  independentlj  c' 

that  distinction,  advert  to  certain  large  and  important  danei  v 
agents  concerned  with  commercial  dealings,  and  herein  I  diili 
consider  the  presumptions  established  by  usage  in  respect  U 
each.  These  classes  are,  1.  Factors  (as  understood  inEnglMiy 
2.  Auctioneers.  3.  Brokers,  under  which  principal  head  1 
shall  deal  particularly  with  three  important  classes,  of  5nA^ 
for  sale,  Insitrance  (i.e.,  marine  insurance)  brokers,  and  Stock- 
brokers. 4.  Masters  of  Skips.  And,  5.  (The  most  import*'^^ 
of  all)  Partners.  Under  this  last  head  I  shall  also  ad^^*^ 
very  briefly  to  directors  and  other  agents  of  companitB  an« 
corporations. 

Before,  however,  dealing  in  detail  with  the  particular  ^^ 
of  agency,  I  shall  state  very  briefly  a  few  principles  of  geneiw 
or  extensive  application. 
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Tlie  presumed  authority  of  a  wife,  as  agent  for  the  husband,      ^^^^  J^^- 

to  pledge  his  credit  for  goods  supplied,  has  lately  undergone   "■ » ^ 

very  full  discussion  and  consideration  by  the  Court  of  Appeal,  ^^^^^J^^^^  " 
with  the  result  that  the  presumption  arising  from  the  mere  authority, 
fact  of  goods  being  ordered  by  a  wife  who  is  living  with  her 
husband,  is   much   more   restricted   than  has  been   popularly 
supposed. 

The  case  is  Debenham  v.  Mellon,  reported  5  Q.  B.  D.  394  ; 
and  the  question  arose  upon  certain  articles  of  dress  supplied 
to  the  wife,  which,  it  was  not  disputed,  were  "  necessaries  "  in 
the  sense  that  they  were  suitable  to  her  degree  and  condition 
in  life.  The  defence  by  the  husband  was  that  he  made  his 
wife  an  allowance  of  52i.  a  year  to  supply  herself  and  her 
children  with  clothes,  and  that  he  had  positively  forbidden  her 
to  exceed  it.  Mr.  Justice  Bowen,  who  tried  the  case,  left  it  to 
the  jury  to  say  whether  at  the  time  the  goods  were  ordered,  the 
defendant  had  withdrawn  his  wife^s  authority  to  pledge  his 
credit,  and  had  forbidden  her  to  do  so.  The  jury  answered 
this  question  in  the  affirmative,  and  judgment  was  given  for  the 
defendant. 

This  judgment  was  on  appeal,  affirmed  by  the  Court,  con- 
sisting of  Lords  Justices  Bramwell,  Baggallay  and  Thesiger. 
There  was  substantial  unanimity  of  opinion.  Judgments  were 
delivered  at  length  by  Lords  Justices  Bramwell  and  Thesiger. 
Lord  Justice  Baggallay  concurred  entirely  with  the  latter ;  and 
stated  that  the  observations  made  by  the  fonner,  which  dealt 
generally  with  the  presumptions  relating  to  the  authority  of 
the  wife,  were  substantially  in  accordance  with  the  views  enter- 
tained by  him. 

The  following  extracts  (5  Q.  B.  D.  398—400)  will  sufficiently 
show  the  principles  laid  down  by  the  judgment  of  Lord  Justice 
Bramwell : — 

"No  doubt,  there  are  cases  in  which  a  wife  has  what  is 
called  an  agent's  authority  to  bind  her  husband.  I  think  it 
convenient  to  mention  the  following  instances,  though,  of 
course,  we  have  not  to  deal  with  them  here.  If  a  husband 
turns  his  wife  out  of  doors,  or  conducts  himself  so  that  she  is 
obliged  to  leave  him,  it  is  a  legal  duty  upon  him  to  maintain 
her;  and  if  he   will  not  himself  perform  that  duty,  she  has 
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^^"  7^'      power  bo  provide  for  herself  at  his  expense,  that  is  to  say,  Ae 
can  pledge  his  credit  for  necessaries,   such   as  food,  appinl 
lodging,  and  perhaps   medicine   and   physic.     In  like  maimer 
when  a  wife  is  living  with  her  husband,  if  he  gives  her  notluB| 
but  the  shelter  of  his  house,  she  would  have  a  right  to  profidt 
food  and  apparel  for  herself  at  his  expense,  and  he  would  be 
bound  to  pay  for  them.     In  cases  such  as  these  a  wifehai 
undoubtedly  power  to  bind  her  husband.     There  may  be  ciaes 
in  which  a  wife  has  a  similar  power  when  she  and  her  husbul 
are  living  and   cohabiting  together,   and    where  the  artiek 
bought  upon  credit  is  of  such  a  kind  and  character  that  perMM 
living  in  the  same  class  of  life  with  themselves,  and  having  tlit 
same  means,  and  living  in  the  same  neighbourhood,  are  in  tlit 
habit  of  ordering  it  upon  credit.     Take  the  case  of  an  ordimiy 
butcher's  bill :  if  it  is  not  the  practice  of  persons  belonging  <• 
a  particular  class  of  life  (and  undoubtedly  sometimes  it  is  not)^ 
living  in  certain  neighbourhoods  in  a  certain  style,  to  pay  for 
each  joint  of  meat  at  the  moment  of  its  delivery,  and  if  tkft 
practice  is  to  have  weekly,  monthly,  or  quarterly  bills,  it  seew 
to  me  that  the  wife  in  such  a  case  would  have  a  presumibb 
authority ;  and  if  the  husband  means  to  negative  it^  he  not 
only  must  give  her  notice  that  he  withdraws  it,  but  also  mofi 
inform  the  tradesmen  in  the  neighbourhood  with  whom  flbe 
might  deal  that  the  presumable  authority  has  been  withdrawn. 
It  seems  to  me  that  the  authority  exercised  by  a  wife  in  actse 
such  as  I  have  mentioned  does  not  spring  merely  out  of  tte 
contract  of  marriage,  but  that  the  same  authority  would  exia* 
in  favour  of  a  sister,  or  a  housekeeper,  or  other  person  pi©* 
siding  over  the  management  of  the  house.  *  *  •  However  that 
may  be,  the  facts  before  us  are  of  a  different  kind.    In  thin 
case  it  cannot  be  pretended  that  there  was  any  convenience  in 
supplying  the  goods  upon  credit,  nor  has  any  practice  or  usag© 
to  that  effect  been  proved  to  exist.     Certainly,  the  Court  can- 
not take  judicial  notice  of  a  piuctice  by  wives  to  pledge  theif 
husband's  credit  for  dresses,  and  I  sincerely  hope  that  in  poiti^ 
of  fact  it  is  not  their  practice   to   do   so.     The   question  »* 
whether,  there  being  no  usage  to  warrant  a  dealing  upon  credit 
and  there  being  no  authority  but  an  actual  prohibition  on  the 
part  of  the  husband,  his  wife  is  nevertheless  entitled  to  pledge 
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his  credit.  »  »  »  Why  should  she  have  that  power  ?  Let  me  ^^^  r^' 
look  at  the  position  of  all  the  parties.  If  a  husband  is  desirous  '— — r  ■ 
that  his  wife  should  have  that  power,  he  can  give  it  to  her  in 
express  terms :  so  far  as  he  is  concerned,  it  is  unnecessary  that 
the  law  should  confer  the  power  upon  his  wife.  As  to  the 
tradesman,  he  need  not  deal  with  the  wife  upon  credit,  he  need 
not  trust  her,  he  can  caiTy  on  his  business  for  ready-money 
only.  He  may  take  another  course :  he  need  not  treat  the 
husband  as  his  debtor  :  he  may  trust  the  wife  only  and  reckon 
upon  her  getting  the  money  to  pay  him  from  her  husband. 
But  also  the  tradesman  can  ask  whether  the  wife  has  her 
husband's  authority  :  if  she  says  that  she  has,  when  in  truth 
she  has  not,  she  would  commit  a  fraud ;  and  if  the  tradesman 
takes  this  precaution,  she  must  commit  a  dishonest  act  in  order 
to  obtain  the  goods.  And  the  tradesman  may  take  a  step 
further  and  refuse  to  trust  the  wife,  unless  the  husband  acknow- 
ledges either  by  word  of  mouth  or  in  writing  that  he  has  con- 
ferred authority  upon  her.  The  tradesman  is  not  under  an 
obligation  to  trust  the  wife ;  and  if  he  chooses  to  look  to  the 
husband  for  payment,  why  should  he  not  be  bound  to  obtain 
the  authority  of  the  husband  before  the  goods  are  supplied  for 
which  the  latter  is  to  be  held  liable  ?  It  is  argued  that  if  a 
tradesman  were  to  ask  this  question,  he  would  ofiend  his 
customei*s :  the  wife  would  not  deal  with  him  again,  and  the 
husband  also  might  be  annoyed  that  his  wife's  word  had  been 
doubted.  This  may  be  a  reason  why  the  tradesman  should  not 
ask  the  question :  but  it  is  no  reason  why  if  he  does  not,  he 
should  hold  the  husband  liable  when  the  latter  has  not  con- 
sented that  a  debt  should  be  contracted." 

The  following  extracts  (pp.  401 — 4«04)  will  give  the  gist  of 
the  judgment  of  Lord  Justice  Thesiger  : — 

"  The  state  of  facts  upon  which  the  judgment  of  the  Court  is 
to  proceed  I  take  to  be  as  follows :  a  husband  and  wife  living 
together  :  the  husband  able  and  willing  to  supply  the  wife  with 
necessaries,  or  the  means  of  obtaining  them :  an  agreement 
between  them,  not  made  public  in  any  way,  that  the  wife  shall 
not  pledge  her  husband's  credit :  a  tradesman,  without  notice 
of  that  agreement,  and  without  having  had  any  previous  deal- 
ings with  the  wife  with  the  husband's  assent,  supplying  her. 
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^^&  7^^^'      ^V^^  *^®  credit  of  the  husband,  but  without  his  knowledge  or 
•^    assent,  with  articles  of  female  attire  suitable  to  her  station  ii 
life :  an  action  brought  against  the  husband  for  the  price  of 
such  articles. 

"  The  question  for  us  is  whether  the  action  is  maintaiiiabk 
I  agree  with  the  other  members  of  the  Court,  and  with  Bowen,  J, 
that  it  is  not     The  appellants'  counsel  have  brought  under  ov 
notice  a  considerable  number  of  authorities  with  the  view  of 
establishing  that  the  law  as  laid  down  in  Jolly  v.  Bees  (IS  GB. 
N.  S.  G28)  is  erroneous.     I  think  that  the  authorities  have  t 
contrary  effect.    They  establish  beyond  controversy  that  tbe 
liability  of  a  husband  for  debts  incurred  by  his  wife  during  eo* 
habitation  is  based  in  the  main  upon  the  ordinary  principles  of 
agency.     It  follows  that  he  is  only  liable  when  he  has  exprentj 
or  impliedly,  by  prior  mandate  or  subsequent  ratification,  aatlK>- 
rised  her  to  pledge  his  credit,  or  has  so  conducted  himself  aste 
make  it  inequitable  for  him  to  deny,  or  to  estop  him  bm 
denying,  her  authority.     In  the  present  case  express  auAoiitf 
is  out  of  the  question,  and  there  is  no  evidence  that  the  defei^ 
dant  ever  assented  in  any  way  to  the  act  of  his  wife  in  pledgiag 
his  credit  to  the  plaintiflfs. 

*'  But  it  is  said  that  there  is  a  presumption  that  a  wife  living 
with  her  husband  is  authorised  to  pledge  her  husband's  credit 
for  necessaries  ;  that  the  goods  supplied  by  the  plaintiffs  were, 
as  it  is  admitted  they  were,  necessaries  ;  and  that,  as  a  conse- 
quence, an  implied  authority  is  established.  This  contention  is 
founded  upon  an  erroneous  view  of  what  is  meant  by  the  term 
*  presumption  *  in  cases  where  it  has  been  used  with  reference 
to  a  wife's  authority  to  pledge  her  husband's  credit  for  neces- 
saries. There  is  a  presumption  that  she  has  such  authority  in 
the  sense  that  a  tradesman  supplying  her  with  necessaries  upon 
her  husband's  credit  and  suing  him,  makes  out  a  priindfof^ 
case  against  him,  upon  proof  of  that  fact  and  of  the  cohabitir 
tion.  But  this  is  a  mere  presumption  of  fact  founded  upon  the 
supposition  that  wives  cohabiting  with  their  husbands  ordinarily 
have  authority  to  manage  in  their  own  way  certain  departments 
of  the  household  expenditure,  and  to  pledge  their  husbands 
credit  in  respect  of  matters  coming  within  those  departments. 
Such  a  presumption  or  primd  facie  case  is  rebuttable,  and  i» 
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rebutted  when  it  is  proved  in  the  particular  case,  as  here,  that      P^»»  VIII. 

the  wife  has  not  that  authority.     If  this  were  not  so,  the  prin-   ^^ 1 " 

ciples  of  agency,  upon  which,  ex  hypotliesi,  the  liability  of  the 
husband  is  founded,  would  be  practically  of  no  effect." 

After  pointing  out  that  in  the  case  of  a  dealing  with  a  trades- 
man for  the  first  time  there  can  be  no  holding  out  by  the 
husband,  he  proceeds  : — 

"  It  is  urged  that  it  is  hard  to  throw  upon  a  tradesman  the 
burden  of  inquiring  into  the  fact  of  a  wife's  authority  to  buy 
necessaries  upon  her  husband's  credit.  I  assent  to  the  answer 
that  while  the  tradesman  has  at  least  the  power  to  inquire  or 
to  forbear  from  giving  credit,  it  is  still  harder,  and  is  contrary 
if  not  to  public  policy  yet  to  general  principles  of  justice,  to 
cast  upon  a  husband  the  burden  of  debts  which  he  has  no 
power  to  control  at  all  except  by  a  public  advertisement  that 
his  wife  is  not  to  be  trusted,  and  in  respect  to  which  even  after 
such  advertisement  he  may  be  made  liable  to  a  tradesman  who 
is  able  to  swear  that  he  never  saw  it, 

"  It  appears  to  me  that  the  decision  of  the  majority  of  the 
judges  in  the  case  of  Jolly  v.  Reea  (15  C.  B.  N.  S.  628)  has  put 
the  law  as  regards  this  matter  upon  a  proper  footing,  and  that 
there  is  no  ground  for  disturbing  the  judgment  in  this  case 
which  the  defendant  has  obtained." 


To  the  reciprocal  duties  between  principal  and  agent  I  shall  Reciprocal 
only  refer  very  briefly.  ^"Mwin "**"*" 

The  duty  of  the  aeent  to  his  principal  includes,  it  need  *«?ntand 
hardly  be  said,  that  of  executing  his  mandate  faithfully,  and 
with  reasonable  care  ^  and  skill,  having  regard  to  the  nature  of 
the  employment ;  and,  if  he  has  received  money  or  property  by 
reason  of  the  employment,  he  must  account  to  the  principal 
accordingly. 

The  right  of  the  agent,  as  against  the  principal,  comprises  in 
the  first  place  the  right  to  be   reimbursed  for  all  payments 

^  An  agent  specially  authorised  have  authorised,  is  not  to  be  held 

to  do  an  act  in  itself  imprudent,  responsible  for  the  consequences  of 

and  one  which  the  principal  ought  doing  it.     Overend  and  Gtirney  Co, 

not,   as  «:  matter  of  prudence  to  v.  Oibb,  L.  E.  5  H.  L.  480. 
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made  by  him,  and  to  be  supplied  wiOi  fwnds  to  med^  afl 
liabilities  incurred  by  him  by  reason  of  the  employment 

The  agent  is  in  the  next  place  entitled  to  be  paid  (or  if  a 
factor  to  retain)  the  remuneration  for  his  employment, geiien% 
in  the  shape  of  a  commission  or  percentage  on  the  amount  tf 
the  transaction.  The  amount  of  this  may  be  fixed  by  eKpm 
contract,  but  is  more  usually  determined  by  the  usage  of  the 
particular  trade. 

Any  further  profit  which  the  agent  may  handle  out  of  the 
transaction,  belongs  to  the  principal,  and  must  be  acooaotal 
for  by  the  agent  accordingly  {Kimber  v.  Barber,  L.  R  8  CLli6; 
Moriaon  v.  Thompson,  L.  R.  9  Q.  B.  480 ;  Parker  v.  McKenu^ 
L.  R  10  Ch.  96  ;  Imperial  Mercl,  Credit  Assodadon  v.  Cdi- 
man,  L.  R  6  H.  L.  189  ;  In  re  Imperial  Land  Co.  of  Mmt' 
seilles,  Ex  parte  Larkins,  4  Ch.  566 ;  BagnaU  v.  CarUoTi,  iCk 
D.  371 ;  De  Bussche  v.  Alt,  8  Ch.  D.  286;  Williamson  v.  Aifto; 
9  Ch.  D.  529  ;  Emma  Silver  Mining  Co,  v.  Grant,  11  CLD* 
918).  The  only  point  in  most  of  the  cases  here  cited  on  wkkk 
there  was  any  real  question  was  whether  the  defendant  wtf  la 
agent  at  the  time  the  profit  was  handled  or  stipulated  At 
Agency  once  established,  there  really  was  no  legal  questioB 
left. 

SECTION   II.— VARIOUS    CLASSES   OF   AGENTS. 


A  factor,  in 
English  law,  is 
a  general  agent 
having  goods 
placed  in  his 
hands  for  sale. 


1.  Factors, 

A  factor,  as  the  term  is  used  in  English  law,  is  a  geuenl 
agent  having  authority  to  sell,  and  to  whom  for  that  purpose  is 
given  the  control  of  the  bulk,  whether  by  actual  posseasioDi  <v 
by  having  the  goods  shipped  or  warehoused  at  his  dispo*! 
{Baring  v.  Corrie,  2  B.  &  Aid.  137, 143,  148).  He  has  a  peo- 
perty  in  the  goods  by  way  of  security  for  the  balance  dt»  to 
him  by  the  principal  on  general  account,  and  his  mandated 
sale    is    doubtless   irrevocable   by  the   principal   without  tto 


'  I  use  this  expression  as  more 
exact  than  **  indemnified  against," 
which  is  perhaps  more  often  used  ; 
but  which  becomes  inadequate  and 
misleading  in  the  case  where  the 


agent  is  unable  out  of  hit  <'** 
resources  to  meet  the  l]iibilitN>> 
See  the  comments  hereafter  0*9* 
on  Cruse  v.  Payne  (p.  461,  f(d) 
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consent  of  the  factor,  so  far  as  relates  to  the  interest  of  the      ^^^^  J^^^- 

§  2. 

latter  in  the  goods.  . ^ 

As  already  shown,  the  principal  is  bound  by  the  acts  of  his  And  therefore 
general  agent  within  the  scope  of  that  authority  which  may  principal  by 
fairly  be  inferred  from  the  instances  of  employment.     Conse-  **^  ^i**^?  *^® 

•^  .      .      Bcope  of  bi8 

quently  the  principal  is  bound  by  the  acts  of  the  factor  within  authority, 
the  scope  of  the  authority  inferred  either  from  the  course  of 
dealing  by  which  the  particular  agent  is  accredited,  or  from  the 
usage  of  trade  with  regard  to  factors. 

Further,  upon  the  principle  of  estoppel,  a  person  may  by  his  Doctrine  of 
acts  so  hold  out  another  as  his  factor  as  to  be  bound  by  the  ^^  ap^ed 
acts  of  the  person  so  held  out,  although  not  only  were  the  acts  *®  ^•c*o"- 
without  instructions,  but  although  no  authority  of  the  kind 
really  existed  {Pickering  v.  Bnsk,  15  East,  28  ;  Dyer  v.  Pearson, 
3  B.  &  C.  38,  per  Abbot,  C.J.).     In  the  case  of  Pickering  v.  Pickering  y. 
Busk  (15  East,  28),  Swallow,  a  person  whose  ordinary  business     *"*' 
it  was  to  buy  and  sell  hemp,  and  who  was  in  the  habit  of  doing 
this  for  others  concealing  the  names  of  his  principals,  purchased 
for  the  plaintiff  a  parcel  of  hemp  ;  and  this  parcel  was  at  the 
plaintiff's  desire,  transferred  in  the  books  of  the  wharfinger's 
into  Swallow's  name.     Swallow  afterwards,  but  without  any 
authority  from  the  plaintiff,  sold  the  hemp  and  received  the 
price  of  it  in  the  ordinary  course  of  his  trade,  and  afterwards 
became  bankrupt.     In  an  action  against  the  purchaser,  it  was 
held  that  the  plaintiff,  having  clothed  Swallow  with  apparent 
authority  to  sell  the  hemp  and  receive  the  price,  was  bound  by 
Swallow's  act. 

By  an  established  usage  of  trade,  the  factor  is  presumed,  as  Powers  of 
within  the  scope  of  his  general  authority,  to  have  power  to  sell  ^y  um^^ 
the  goods  in  his  own  name,  an/i  as  if  he  were  prinxdpal  in  the 
contract.  Consequently  the  purchaser  from  a  factor  who  sells 
goods  in  his  own  name  can  set  off  a  debt  due  to  him  from  the 
factor  personally,  in  the  same  way  as  if  the  factor  were  the 
principal,  unless  the  purchaser,  at  the  time  of  the  purchase,  has 
notice  that  the  factor  is  not  the  principal ;  and  this  right  is  not 
affected  by  the  fact  that  the  factor,  in  selling  in  his  own  name 
without  disclosing  the  agency,  is  acting  in  contravention  of  the 
express  directions   of  his  principal   {Ux  parte  Dixon,  in  re 
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§2. 


Henley,  L.  R.  4  Ch.  D.  133 ;  see  also  Thackrah  v.  tergunnf 
C.  P.  Div.  25  W.  R.  307). 

The  factor  is  further  presumed,  as  incident  to  bis  power  W 
sell,  to  have  authority  to  receive  the  purchase-money; 
therefore  the  purchaser,  although  he  knows  the  contnct 
have  been  made  by  the  factor  as  agent  for  another,  is  safe  k 
making  payment  to  the  factor  by  cash  or  cheque  in  the  vdlj 
way  of  business,  unless  the  principal  has  interposed  bj  n» 
quiring  payment  to  himself  {Capel  v.  Thornton,  3  C.  &  P.  85!; 
Underwood  v.  Nicholl,  17  C.  B.  239,  per  Willes,  J.,  p.!«; 
Hornby  v.  Lacy,  6  M.  &  S.  166,  per  Bayley,  J.,  and  Holrojd,Ji| 
p.  172  ;  Fisk  V.  Kempton,  7  C.  B.  687,  per  Wilde,  C.J.,  6M). 
Even  if  the  principal  has  so  interposed,  the  factor  is  entitled,  a 
his  own  right  by  virtue  of  his  lien,  to  receive  the  poidiiA* 
money,  if  it  can  be  shown  that  the  principal  is  indebted  tf 
under  liability  to  the  factor  on  the  transactions  between  thn 
{Drmkwater  v.  Good/win,  Cowp.  251). 

The  factor  is  presumed,  as  within  the  scope  of  his  aotbai^i 
to  have  power  to  sell  at  such  time  and  at  such  price  as  be  mif 
in  his  discretion  think  best  {Smart  v.  Sanders,  3  C.  &  B.  SKIfi 
and  to  sell  on  credit  such  as  is  usual  in  the  trade  (Soott  ▼• 
Sumam,  Willes  Rep.  400,  406;  Houghton  v.  Matthew9,ti» 
&  P.  489) ;  and  to  warrant,  if  that  is  the  custom  of  the  tilde 
{Pickering  v.  Busk,  15  East,  38,  per  Bailey,  J.,  p.  45).  Hi 
has  presumed  authority  as  agent  to  insure  the  goods,  as  weDn 
an  insurable  interest  by  reason  of  his  possession  coupled  witk 
the  power  of  sale  {Lucena  v.  Crawford,  2  B.  &  P.  N.  R  !ft 
per  Lord  Eldon,  p.  324).  Even  if  he  had  not  such  an  intewrt 
on  those  grounds  alone,  he  would  in  most  cases  have  an  insonbk 
interest  by  reason  of  his  lien  {Wolff  v.  Homcastte,  1  Rif* 
316,  321 ;  Ebaworth  v.  Alliance  Marine  In^suranoe  Ool^LR 
8  C.  P.  956)  .1 


^  The  question  as  to  which  thero 
was  much  diiference  of  opinion  in 
this  case  was  whether  the  right  to 
insure  so  as  to  recover  in  their  own 
names  for  the  benefit  of  all  cou' 
cerned  extended  to  consignees  of 
goods,  who  had  by  letter  of  credit 


undertaken  to  accept  biUe  of  <k« 
change  against  shipping  docoBMB^ 
and  who  had  conditionally  aoeepti^ 
them  **  against  shippiDg  do^ 
ments  "  accordingly ;  hut  (kt^ 
of  lading  being  at  the  timt  o/i^^ 
in  the  hand$  of  hatUDen  witk 
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The  factor  has  not,  however,  any  implied  authority  to  accept 
or  indorse  bills  so  as  to  charge  his  principal  {Hogg  v.  Stvaith, 
1  Taunt.  347  ;  Mui^ay  v.  E,  I,  Co,,  5  B.  &  A.  204).  Nor  does 
his  authority  to  receive  payment  extend  to  a  settlement  other- 
wise than  by  payment  in  money  or  cheques  in  the  usual  course 
of  business  {Underwood  v.  Nicholl,  17  C.  B.  239 ;  Howard  v. 
C%apman,  4  C.  &  P.  508 ;  see  also  Barber  v.  Greenwood,  2 
Y.  &  C.  414). 


Part  VHI. 
§2. 


It  has  been  seen  how  the  doctrine  of  holding  out  has  been  DoctriDe  of 
sufficient,  in  such  cases  as  Pickering  v.  Busk,  to  give  the  pur-  *****^'°?  ^^  *" 
chaser  complete  security  in  dealing  with  the  person  assuming  factors  by 
to  act  as  factor.     The  factor  being,  however,  in  England,  viewed  limited  to 
merely  as  an  argent  for  sale,  the  doctrine  has  not,  as  applied  by  ^^^  ^ 
the  English  common  law,  given  all  the  security  to  persons  deal- 
ing with  others  having  the  ostensible  possession  or  control  of 
merchandize,  which  has  been  thought  desirable  in  the  interests 
of  commerce.     It  became  established  as  the  doctrine  of  the 
common  law  in  England,  that  an  agent  having  general  authority 
to  sell,  although  having  possession  of  or  control  over  the  bulk, 
has  no  implied  authority  to  pledge  the  goods  {Paterson  v.  Tosh, 
2  Str.  1178  ;  Boyson  v.  Coles,  6  M.  &  S.  14) ; — and  it  was  further  At  common  law 
decided  at  common  law  that  the  act  of  a  factor  pledging  the  ^thority 
goods  as  his  own  is  so  totally  tortious,  as  not  even  to  transfer  *°  Pledge, 
the   right  which  the   factor  had  in  security  of  his  advances 
{McConibie  v.  Davies,  7  East,  5,  cited  in  Donald  v.  Suckling, 
L.  R  1  Q.  B.  C07,  and  in  Cole  v.  N.^W.  Bank,  L.  R.  10  C.  P. 
364).    The  effect  of  these  decisions  was  only  partially  relaxed 


they  had  been  pledged  by  the  con- 
signors as  security  for  the  accept- 
ance and  due  payment  of  the  bills. 
According  to  the  judgment  of 
Bovill,  C.J.,  and  Denman,  J.,  the 
consignees  were  entitled  to  recover 
on  their  insurances  so  made  the 
whole  loss,  so  as  to  indemnify 
themselves  and  hold  the  balance  in 
trust  for  the  other  persons  inter- 
ested. According  to  the  judgment 
of  Brett  and  Keating,  JJ.,  they 
were  entitled  to  recover  only  to  the 


extent  of  their  advance  of  jp,000 
and  their  expected  commiflsion. 
With  all  deference  to  the  authori- 
ties cited  in  the  latter  judgment,  it 
is  difficult  to  see  any  retuon  why 
the  title  of  the  consignee,  as 
regards  an  insurance  to  be  effected 
by  him,  should  depend  upon  the 
existence  of  an  incumbrance  in 
favour  of  another,  which  it  is  in 
the  power  of  the  consignee  at  any 
moment  to  redeem. 
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^^Y  7^^*      ^y  *^®  earlier  Factx)r8  Acts,  and  was  not  destroyed  until  the  Aetj 
^ K^ '    5  &  6  Vict.  c.  39. 


This  subject  has  at  different  times  occupied  the  attSDtioi 
the  Legislature,  and  the  Acts  just  referred  to,  commonly 
the  Factors  Acts,  have  been  from  time  to  time  passed,  witb 
object,  as  may  be  conjectured,  on  the  part  of  their  promoten^i 
giving  to  merchants  who  deal  on  the  faith  of  appearances, 
greater  protection  than  is  afforded  by  the  common  law. 

The  Factors  Acts       The  Factors  Acts  prior  to  the  89  &  40  Vict.  c.  39,  to  whkil 
Virt!  ^zl^  *^  ^^^11  ref^r  further  on,  are  these,  namely, 4  Geo.  IV.  c.  83  (182»: 

6  Geo.  IV.  c.  94  (1825),  and  5  &  6  Vict.  c.  39  (1842).  ttt 
two  earlier  Acts,  in  effect,  define  the  conditions  under  iriikk 
an  agent  is  held  out  as  having  authority  to  sell ;  and  und^lJiM 
Acts  it  was  held  that  an  agent  whose  usual  business  it  is  to  nl 
goods  and  receive  payment  for  them  is,  if  in  possession  of  tk 
goods  in  bulk,  or  of  the  documents  giving  the  control  over  theii 
clothed  with  the  apparent  authority  to  sell  (Bainea  v.  Swoi/Mn, 
4  B.  &  S.  270).  But  it  may  be  doubted  whether  the  Adi,« 
construed  by  the  decisions,  really  extend  the  commoa  hv 
doctrine.  The  Act  of  5  &  6  Vict,  further  effected  whal  to 
promoters  of  the  earlier  Acts  vainly  endeavoured,  namfify  ti 
confer  upon  factors  the  implied  authority  to  pledge  or  awte  ' 
any  right  in  security  over  goods,  as  well  as  to  sell  them.  TUi 
was  done  subject  to  the  proviso  that  the  transaction  is  intke 
ordinary  course  of  business,  and  for  an  advance,  and  not  in 
security  of  an  antecedent  debt  {Heyman  v.  Flewkea,  18  (5.  R 
N.  S.  619  :  Jewan  v.  Whitworth,  L.  R  2  Eq.  692  :  PartoliM  t 
Tetley,  L.  R.  5  Eq.  140  :  Vickera  v.  HeHz,  L.  R.  2  Sc.  Ap.11^ 
The  same  Act,  by  sec.  4,  makes  the  possession  by  an  ageat « 
the  goods  or  of  the  documents  giving  the  control  over  theiB, 
primd  facie  evidence  of  his  employment  in  the  character  rf» 
factor,  having  authority  to  dispose  of  the  goods  (Bainea  v.&Wi*" 
aon,  4  B.  &  S.  270,  per  Blackburn,  J.,  p.  285). 

Have  often  Beyond  the  effects  just  mentioned  I  am  not  aware  tbst  tba 

toOif  ArtT^      Factors  Acts  (prior  to  the  Act 40 & 41  Vict)  have  had  BLjfi^ 
relying  tical  result.     And  the  cases  where  they  have  been  unsuccearfJIf 

upon  them. 

relied  on  are  very  numerous.     The  following  are  instances.^ 


THE  FACTORS  ACTS-^BEFORE   1877.  *13 

In  Monk  v.  Whittenbury  (1831),  2  B.  &  Ad.  484,  defendant  ^^^  7"^* 
had  purchased  flour  from  C.  who  was  a  wharfinger,  and  who  ^^- — •  ^ 
had  received  the  flour  in  question  from  the  owner  in  that  ^^^e^Act  40  & 
capacity.  It  was  indeed  proved  that  C.  dealt  also  with  some  *^  ^"^  ^'  ^®* 
persons  as  a  flour  factor,  but  the  verdict  of  the  jury  who  found 
that  the  sale  was  not  in  the  ordinary  course  of  business,  appears 
to  negative  the  inference  that  such  course  of  dealing  was 
general.— In  Fletcher  v.  Heath  (1827),  7  B.  &  C.  617,  a  broker 
having  axjcepted  bills  for  his  principal  on  the  security  of  goods 
then  in  his  hands,  pledged  the  goods  with  a  person  who  had 
notice  of  the  fact  that  he  was  an  agent.  It  was  held  that  he 
could  transfer  (if  any  right  at  all)  only  the  right  which  he  had, 
namely  a  security  for  his  indemnity  against  the  bills,  and  the 
owner  having  paid  the  bills  was  entitled  to  have  the  goods 
back  from  the  pawnee. — In  Evans  v.  Trueman  (1831),  2  B. 
&  Ad.  886,  a  person  relying  on  the  protection  of  6  Geo.  IV. 
c.  94,  s.  2,  giving  validity  to  a  contract  for  sale  or  pledge,  was 
held  bound  to  produce  the  contract  on  which  he  relied,  as  it 
was  proved  to  be  in  writing. — In  Taylor  v.  Kynier  (1832),  3  B. 
&  Ad.  320,  and  Bo^izi  v.  Stewart  (1842),  4  M.  &  G.  295,  it  was 
held  that  the  protection  of  the  Act  did  not  extend  to  the  ex- 
change of  goods  or  documents  giving  control  over  them,  held  in 
pledge. — In  Robertson  v.  Kensington  (1830),  5  M.  &  Ry.  381, 
it  was  held  that  the  power  of  a  factor  under  6  Geo.  IV.  c.  94, 
s.  5,  to  pledge  the  goods  of  his  principal  depended  on  whether 
on  the  balance  of  the  whole  account  between  them,  the  principal 
was  indebted  to  the  fsLctor,— Phillips  v.  Huth  (1840),  6  M.  &  W. 
572,  and  Hatfield  v.  Phillips  (1842).  9  M.  &  W.  647,  were 
cases  arising  out  of  a  fraudulent  pledge  of  dock  warrants  by 
a  factor,  and  in  which  the  Factors  Act,  6  Geo.  IV.  c.  94,  was 
unsuccessfully  relied  on.  Phillips  v.  Huth  was  compromised, 
but  Hatfield  V.  Phillips  was  taken  on  appeal  to  the  House  of 
Lords  where  it  was  affirmed,  12  CI.  &  Fin.  343.  Pending  the 
appeal,  the  Act  5  &  6  Vict.  c.  39  was  passed  to  prevent  the 
hardship  of  similar  cases  in  future. — Learoyd  v.  Robinson 
(1844),  12  M.  &  W.  745,  was  a  case  where  the  tittnsaction 
relied  on  as  a  pledge  under  the  Act  5  &  6  Vict.  c.  39,  s.  1,  was 
at  the  suggestion  of  the  judge  who  tried  the  case,  found  by  the 


jar  to  be  mm^  s  dnaoKna  war  cf  pnin^  >  bill  oT  eiAangB ' 
o'wliicli  the  Mwlurt,  tlw  all^ni  pl«le«^  aad  tbe  6kMp 
wtR  bull  SbUb.  Oa  >  siaihr  i-rndpfe  H  «» IwU  bf  T^^l 
W«Md.  in  JTanHW  t.  Gent,  L.  B.  4  Ei{.  315.  Aat  when  goodT' 

vcnpkii^ed  bf  K  &Ktort0  Kmrepmneat  of  bts  own  aeoeptanei 
■»lkeb«idsaftLeii)e^ee,tbetnikMctka  ra  Dot  praieetod. 
^JoOnu  V.  (7a6snM  {1»U>.  7  H.  i  a  67&.  700  (ttied  m  IStf: 
and  therdore  be&ra  the  Act  5  4  6  TlcL),  ud  Fm  Oaattdv. 
Soei^  (IhiS),  9  Euh.  &\.  tn  oms  wfaxli  ibcnr  that  the  On 
gr  Acift  da  Mit  a^r  to  a  tnaaactisB  viA  a  pason  aot 
ror^nt,b«tMil«v&egDMbiB  fcil 
,  AOeitbanmgk  (ISffi^  1  &  *  &  6S1« 
dhe«>  tbat  tLe  Acts  Ao  not  i^)pl;  vb«n>  the  rehtioa  IwtweeK 
tbe  awns  md  tbe  po^oo  appeanng  to  hsTe  ooatml  of  Att 
pnda  is  tbat  of  i««*fcT  «i»J  -rrmst^ Homf  t  Rc-irdipB,  6  Ha. 
183,  An«s  tbaC  tbe  Arts  odIt  «f^y  t>i  meremntile  tnssacti 
and  ds  not  apply  la  au  tblratXM  made  on  tbe  securrlj  of  (onit* 
fcote  apfaieUly  ewiMrd  bj  tl>e  ocmpier  nf  a  fiinudted  booM'— ^ 
fnyi^M  r.  M^ny  (1.S56).  IRAN-  303.  asd  ffawthma*  V 
A^alft(]86».lH.&a803.  «refv  cases  sfaswii^  that  whom  » 
penoa  ubtaias  gouda  ur  the  documeiits  ^vinv  oootrol'  over 
ibifin.  by  ■  ftaail.  Irat  vitbt^t  aor  relatkin  uf  principal  and 
a^'^d  lirini:  (x-D^inuieJ  b^etweva  :.:!a  an-;  ih-i  ■.•"Tier,  he  caoDot 
tt'cfcT  any  iiTit-  .iciicr  the  Ac:*,  Tte  s^^aje  pr.Tioirlr  is  a^umed 
ibnugtoui  tbe  r.r^imeijT-  an-i  dw>: -ns  in  tbe  oaw  of  FoHfr 
V.  //  ::."., s  L  R.  7  Q.  B  'M';,  rep^*ne,i  on  apjv^J  a.*  H-Mnta  r. 
/".".rVr,    L.    R.   7   H.  L   7->7      a:  ,i    :>   ,x!.r.^.:y   *?atej   io   the 

-  H^re   ij   els^wbfT^   I    a"^~t*;:.      B-^;   i-    o^—jin   ca*^-   th^y,  along: 
tf-.-zn -^n^g  !iie  exrr^Ajii':;  ■  -i  ,::-       T:;h  otr.  r  f».:j,  o-ssrute  a  title 

tir:-,-Ki:n  th,-'=gh  Mii^iri.  r.-l  Vv  --.•.  Wi^-  ti^v  stv  relied  on  on 
The  Fjc:c»  Acts  :*  ci:s:-i.i:— -  \ie  Tr.:  iT.>  ,.f  \- V, -;,..(.  as  in 
T.^  r.r-- to  ^:.>is  c^^c*:^t#  -li  1.:.:^       ■:.■■    .■.-.^.    -i    p;  -..-r.    ;    v.     Rurit; 

P  .-..,-  -=.  The  -:V■.-..■-.(^^  wh;.^  .>  t^r. ::  v-i  ty  ;h-  F^L't-iv  Acts  ; 
ir:^e  -Timi;:  V  drffiica  the  p.v..-  „;. :  ■  .  ,  I'.y  ,-.;-;,.:ii  t>f  trade, 
<Ti-:i  :i.--  cajT'-iisre.  wWth.r^hiv-       --.;,b    ss   ib,:    nh-.h    ,-:.al.!es    the 

f:..  are  no:,  ^-iieraliy  ^jrakiu:;,  ,■•  :-.;-.ri;  ;,.  ,■,:".  it  ihe  vendor'a 
•  ,.::vi  tkot-t:,-.  althoiich  :b.Ta7V      i^^h:  ;.   -:.;   .■■   ;-,:.,..^^, 
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opinion  of  Mr.  Justice  Blackburn  as  one  of  the  consulted  judges      Part  viil 
in  the  appeal  to  the  House  of  Lords  (p.  763).  ^^ .- " 

Fuentes  v.  Montea  (L.  R.  3  C.  P.  268 ;  4  C.  P.  93),  was  a  Fuenus  v. 
very  important  case,  where  it  was  held  that  an  agent  who  had 
been  intrusted  with  goods  for  sale,  but  who  wrongfully  retained 
them  after  the  owner  had  demanded  them  to  be  delivered  up 
to  him,  could  not  make  a  valid  pledge  of  them. 

Cole  V.  NaHh'Westei^  Bank  (9  C.  P.  470,  and  10  C.  P.  354)  CUey.  Nonh 
was  a  case  qot  unlike  Monk  v.  Whittenbury  (jsuptu,  p.  413), 
and  the  effect  of  this  decision  (which  overruled  so  far  as  relates 
to  the  Factors  Acts  the  decision  of  the  Chief  Judge  Bacon  upon 
the  same  facts  in  Ex  parte  KoHh-  Weateim  Bank,  In  re  Slee, 
L.  R  15  Eq.  69),  was  to  confirm  and  extend  the  principle  of 
Monk  V.  Whittenbury,  notwithstanding  the  later  Acts.  An 
agent  teas  proved  to  have  received  the  goods  in  question 
(sheeps-wool  and  goats-wool)  in  tite  character  of  a  warehouse- 
mun.  He  was  also  proved  to  have  been  in  the  habit  of  acting 
as  broker  for  sheeps-wool :  and  by  the  judgment  of  Mr.  Justice 
Blackburn  in  the  Court  of  Exchequer  Chamber,  in  which  his 
brother  judges,  Mellor,  Lush,  Cleasby,  Pollock  and  Amphlett, 
appear  to  have  concurred,  the  inference  was  drawn  that  the 
agent  might  in  the  ordinary  course  of  his  business  as  broker, 
ha\e  goods  transfeiTcd  into  his  own  name  in  security  of  ad- 
vances to  his  principal,  and  so  might  act  in  a  character  similar 
to  that  of  a  factor.  It  was  held  by  the  Court  of  Exchequer 
Chamber,  affirming  the  judgment  of  the  Common  Pleas,  that  a 
pledge  by  this  person  of  the  wool  with  which  he  had  been 
entrusted  solely  as  warehouseman,  was  invalid. 

In  the  judgment  pronounced,  as  above-mentioned,  by  Mr. 
Justice  Blackburn,  all  the  authorities  both  before  and  after  the 
Act  5  &  6  Vict.  c.  39,  were  elaborately  reviewed,  and  it  was 
laid  down  broadly  (L.  R.  10  C.  P.  369),  that  under  this  Act  it 
was  not  intended  that  a  warehouseman  or  wharfinger  who,  as 
such,  is  intrusted  with  the  custody  of  goods,  if  he  happens  also 
to  pursue  the  trade  of  a  factor  or  commission-.agent,  can  give  a 
better  title  by  the  sale  of  goods  than  he  could  if  they  had  been 
intrusted  to  some  other  warehouseman  who  employed  him  to 
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Part  VIII.      gelL    It  was  the  opinidn  of  the  judges  who  concurred  in 
" ^-r — — ^   judgment  (p.  368),  that  the  Legislature  by  this  section  inteodeii 


to  confirm  the  common  law  as  laid  down  in  Pickering  y.  Am^ 
but  did  Dot  mean  to  extend  it  to  all  cases  in  which  any  pern 
is  intrusted  with  the  custody  of  goods  though  that  person  Uf ; 
in  one  sense  be  an  agent  for  the  intruster.     The  foUoirafi 
passage  from  the  same  judgment  may  be  quoted  as  a  smnmijr 
of  the  effect  and  intention  of  these  Acts  in  the  opinion  of  Aim 
judges: — "The  general  rule  of  law  is,  that^  where  a penon ■ 
deceived  by  another  into  believing  he  may  safely  deal  wiik 
property,  he  bears  the  loss,  unless  he  can  show  that  he 
misled  by  tlie  act  of  the  true  owner.     The  Legislature 
to  have  wished  to  make  it  the  law  that,  where  a  third  penoi^ 
has  intrusted  goods,  or  the  documents  of  title  to  goods,  to  m 
agent  who  in  the  course  of  such  agency  sells  or  pledges  tks 
goods,  he  should  be  deemed  by  that  act  to  have  misled  anyoM 
who  bond  fide  deals  with  the  agent  and  makes  a  purchase  fim 
or  an  advance  to  him  without  notice  that  he  was  not  authorini 
to  sell  or  procure  the  advance.     And  we  think  that,  if  thimi 
the  intention,  it  is  carried  out  by  the  enactments.     We  do  not 
think  that  it  was  wished  to  make  the  owner  of  goods  lose  kk 
property  if  he  trusted  the  possession  to  a  person  who  in  sons 
other  capacity  made  sales,  in  case  that  person  sold  them.  H 
such  was  the  wish  of  those  who  framed  the  Act,  we  think  thej 
have  not  used  language  sufficient  to  express  an  intention  so  to   ' 
enact." 

A  separate  judgment  was  delivered  by  Baron  BramifcH 
arriving  at  the  same  result,  but  upon  somewhat  narrow 
grounds.  He  did  not,  apparently,  admit  the  inference  tint 
the  agent  in  the  ordinary  course  of  his  business  as  brAtfi 
might  have  the  control  of  the  goods :  and  being  of  opinion  tW 
the  goods  were  proved  to  have  been  in  fact  intrusted  to  tfce 
agent  as  warehouseman,  he  considered  that  the  Factors  Acts 
did  not  apply  to  the  case. 

Jnhmon  v.  The  case   of  Johnson  v.   Credit  Lyannais  and  SaiM  ^• 

yonnmr,  ]}i^,fj^^i}^i[^  ^^^q  Court  of  Appeal,  Dec.  1st,  1877  (LRS 

C.  P.  Div.  32),  decided  subsequently  to  but  on  facts  which  aro» 
before  tlie  passing  of  tlie  Act  39  &  40  Vict.  c.  39,  is  anotbtf 
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instance  of  the  narrow  construction  put  upon  the  word  "  in-      ^^*'  J^- 

trusted  "  in  these  Acts.  "^ » 


H.,  a  broker  in  the  tobacco  trade,  but  who  also  dealt  in 
tobacco  as  an  importing  merchant,  having  imported  a  quantity 
of  that  article,  left  it  in  bond  in  the  warehouses  of  the  St. 
Katherine's  Dock  Co.,  receiving  the  usual  dock  waiTants,  and 
the  tobacco  was  entered  in  the  books  of  the  company  in  H.'s 
name.  H.  sold  this  tobacco  to  the  plaintiff,  who  paid  for  it,  but 
left  it  in  bond  to  be  forwarded  to  him  or  his  vendees  as  required. 
The  tobacco  accordingly  remained  in  the  dock  books  in  H.'s 
name  and  the  warrants  remained  in  H.'s  possession.  H.  then 
fraudulently,  by  means  of  the  warrants,  pledged  this  tobacco  to 
the  defendants,  who  completed  their  security  by  getting  the 
tobacco  transferred  in  the  books  of  the  company  to  their  names, 
and  getting  fresh  warrants  from  the  company  to  themselves. 
It  was  held  that  H.  was  not  intvuaied  with  the  warrants  within 
the  meaning  of  the  Factors  Acts,  nor  was  the  fact  of  the 
plaintiff's  leaving  H.  in  possession  of  the  warrants  imputable, 
either  by  way  of  representation  or  by  way  of  negligence,  so  as 
to  prevent  his  setting  up  his  title  in  competition  with  the 
pledgees.  , 

The  scope  of  the  Factors  Acts  is  now  further  extended  by  Act  to  amend 
the  Act  of  1877  (40  &  41  Vict.  c.  39),  which  proceeds  on  the  ^^^  4o&  41 
preamble   that  doubts  have  arisen  with  respect  to  the   true  ^^^*  *•  ^®* 
meaning  of  certain  provisions  of  the  Factors  Acts,  and  it  is 
expedient  to  remove  such  doubts  and  otherwise  to  amend  the 
said  Acts,  for  the  better  security  of  persons  buying  or  making 
advances  on  goods  or  documents  of  title  to  goods,  in  the  usual 
and  ordinaiy  course  of  mercantile  business. 

The  1st  section  of  this  Act  refers  to  the  prior  Acts  as  the 
"  principal  Acts,"  and  enacts  that  those  Acts  and  the  present 
Act  may  be  cited  for  all  purposes  as  the  "  Factors  Acts,  1823 
to  1877." 

The  second  and  subsequent  sections  of  the  Act  are  as 
follows : — 

"  2.  Where  any  agent  or  person  has  been  intrusted  with  and  Amendment  of 
continues  in  the  possession  of  any  goods,  or  documents  of  title  to'l^t  re^* 
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Part  VIIL 

-- iA^ 

tion  of  entrust- 
ment  or  agency. 


With  respect  to 
vendora  per- 
mitted to  retain 
documents  of 
title  to  goods. 


With  respect 
to  vendees  per- 
mitted to  have 
possession  of 
documents  of 
title  to  goods. 


With  respect 
to  transfers  of 
documents  of 
title. 


to  goods,  within  the  meaning  of  the  principal  Acts  as  amc 
by  this  Act,  any  revocation  of  his  entrustment  or  agency 
not  prejudice  or  aflfect  the  title  or  rights  of  any  other  pera(m 
without  notice  of  such  revocation,  purchases  suchgoods^ori 
advances  upon  the  faith  or  security  of  such  goods  or  d< 

"3.  Where  any  goods  have  been  sold,  and  the  vend(Nrorj 
person  on  his  behalf  continues  or  is  in  possession  of  the 
ments  of  title  thereto,  any  sale,  pledge,  or  other  dispodtici 
the  goods  or  documents  made  by  such  vendor  or  any  peiWK 
agent  entrusted  by  the  vendor  with  the  goods  or  d< 
within  the  meaning  of  the  principal  Acts  as  amended  bj 
Act  so  continuing  or  being  in  possession,  shall  be  as  valid 
eflfectual  as  if  such  vendor  or  person  were  an  agent  or 
entrusted  by  the  vendee  with  the  goods  or  documents 
the  meaning  of  the  principal  Acts  as  amended  by  tiiis  Ml 
provided  the  person  to  whom  the  sale,  pledge,  or  other  4h 
position  is  made  has  not  notice  that  the  goods  have  Iwi' 
previously  sold. 

'*4.  Where  any  goods  have  been  sold  or  contracted  to  be flli 
and  the  vendee,  or  any  person  on  his  behalf^  obtains  the  poMl* 
sion  of  the  documents  of  title  thereto  from  the  vendor  or  Ml 
agents,  any  sale,  pledge,  or  disposition  of  such  goods  or  do* 
ments  by  such  vendee  so  in  possession,  or  by  any  other  pen« 
or  agent  entrusted  by  the  vendee  with  the  documents  wi4ii 
the  meaning  of  the  principal  Acts  as  amended  by  this  iA 
shall  be  as  valid  and  effectual  as  if  such  vendee  or  othwpeBOi 
were  an  agent  or  person  entrusted  by  the  vendor  with  the  do* 
ments  within  the  meaning  of  the  principal  Acts  as  amended  If 
this  Act,  provided  the  person  to  whom  the  sale,  pledge,  oroA* 
disposition  is  made  has  not  notice  of  any  lien  or  other  ri^t  * 
the  vendor  in  respect  of  the  goods. 

"  5.  Where  any  document  of  title  to  goods  has  been  lawfoDf 
indorsed  or  otherwise  transferred  to  any  person  as  a  vendee  ^ 
owner  of  the  goods,  and  such  person  transfers  such  docom*** 
by  indorsement  (or  by  delivery  where  the  document  is  bf 
custom^  or  by  its  express  terms  transferable  by  delivery;  * 
makes  the  goods  deliverable  to  the  bearer)  to  a  person  wW 
takes  the  same  bond  fide  and  for  valuable  consideratioo»  *" 
last-mentioned  transfer  shall  have  the  same  effect  for  defts***? 


THE  FACTORS  ACT,   1877.  419 

y  vendor'is  lien  or  right  of  stoppage  in  transitu  as  the  transfer      P^»  VIIL 
a  bill  of  lading  has  for  defeating  the  right  of  stoppage  m   "■ r^ 

unsitu. 
**  6.  This  Act  shall  apply  only  to  acts  done  and  rights  acquired  Act  not  to  be 

Rer  the  passing  of  this  Act."  retrospecUye. 

It  should  be  mentioned  that  the  term  "  document  of  title  " 
I  defined  in  the  Act  5  &  6  Vict  c.  39,  s.  4,  as  follows : — "  Any 
lill  of  lading,  India  warranty  dock  warrant,  warehouse  keeper's 
lertificate,  warrant  or  order  for  the  delivery  of  goods,  or  any 
nther  document  used  in  the  ordinary  course  of  business  as 
poof  of  the  possession  or  control  of  goods,  or  authorising  or 
purporting  to  authorise,  either  by  indorsement  or  by  delivery, 
the  poBsessor  of  such  document  to  transfer  or  receive  goods 
tibereby  represented,  shall  be  deemed  and  taken  to  be  a  docu- 
ment of  title  within  the  meaning  of  this  Act." 

It  will  be  observed  that  the  2nd  section  of  the  Act  40  & 
41  Vict  c.  89,  is  directed  to  meet,  and  was  doubtless  suggested 
by  the  circumstances  which  occurred  in  the  case  of  Fuentes  v. 
U<miis  above  considered.  The  3rd  section  will  alter  the  result 
b  circumstances  such  as  those  of  Johnson  v.  Credit  Lyonnais. 
The  4th  section  puts  a  converse  case.  The  eflfect  of  the  5th 
Kction  has  been  adveilied  to,  p.  374,  supra. 

This  Act,  40  &  41  Vict  c.  39,  has  doubtless  much  extended 
tke  circumstances  under  which  persons  dealing  in  the  ordinary 
*Hirge  of  mercantile  business  may  rely  upon  the  documents  as 
Pspresenting  the  title  to  the  goods.  But  the  Legislature  has  (no 
loabt  advisedly)  stopped  short  of  giving  these  documents  a 
^acter  in  the  nature  of  negociable  instruments.  Such  cases 
therefore  as  Cole  v.  North-Western  Bank  (p.  415,  supra),  where 
the  goods  are  entrusted  to  a  warehouseman  as  such ;  or  of  a 
J*Qdulent  broker  dealing  under  pretence  of  a  non-existent 
««ncy,  as  in  HoUins  v.  Fowler  (L.  R.  7  H.  L.  757,  763) ;  or  of 
**6  tanner  in  City  Bank  v.  Barrovj  (a  Canadian  case,  5  App. 
*  664),  appear  to  be  still  beyond  the  scope  of  the  Factors 

48. 

It  has  been  stated  (p.  395,  ante)  that  if  an  agent  is  empowered 
^  liis  principal  to  employ  an  agent  under  him,  the  principal 
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may  be  bound,  as  regards  third  parties,  by  the  acts  of  the  solh 
agent  It  does  not  /ollow  that  any  privity  is  created  beimei 
the  principal  and  the  sub-agent. 

A  very  important  case  in  regard  to  the  position  of  a  ah* 
agent  for  sale  employed  by  a  factor,  with  the  knowledge  ml 
allowance  of  the  principal,  is  that  of  New  Zealand  fod 
Australian  Land  Co.  v.  Ruaton  (5  Q.  B.  D.  474,  re?er«d 
by  C.  A.,  28  March,  1881,  50  L.  J.  433,  Q.  B.  D.),  in  whiA  i 
decision  of  Mr.  Justice  Field  was  reversed  by  the  Goart  i 
Appeal  M.  &  Co.,  merchants  in  Glasgow,  who  were  emfdo^ 
by  the  plaintiffs  as  their  consignees  and  factors  in  Great  Britain 
were  in  the  habit  of  employing  the  defendants  as  broken  if 
sale  of  the  produce  consigned.  The  employment  of  the  deCfr 
dants  was  not  expressly  authorised  by  the  plaintiffs,  but  it  n 
known  to  them  that  the  sales  were  effected  by  means  of  nd^ 
agents.  The  defendants  moreover  knew  that  their  own  im* 
mediate  principals  were  acting  as  agents  for  others,  and  nit 
as  principals.  The  course  of  business  was  that  M.  &  Ca  c 
receiving  the  endorsed  bills  of  lading  from  the  plaintiffii  Mt 
them  endorsed  to  the  defendants,  who  charged  them  a  cm 
mission  on  the  sales.  M.  &  Co.  delivered  to  the  plaintiffii  boi 
time  to  time  account  sales,  debiting  them  with  expenses  and  i 
del  credere  commission,  and  sending  the  balance  by  cheqiiflL 
M.  &  Co.  stopped  payment  before  having  accounted  for  sometf 
the  later  cargoes  ;  and  the  plaintiffs  claimed  to  intervene  and 
receive  from  the  defendants  the  proceeds  of  those  caigofl^ 
without  admitting  a  set-off  which  the  defendants  claimed  (B 
the  state  of  their  accounts  with  M.  &,  Co.  It  was  bdd  bf 
Field,  J.,  that  they  were  entitled  to  the  net  proceeds  in  tk 
hands  of  the  defendants  without  any  set-off — 1st,  on  the  groaid 
that  the  plaintiffs  were  entitled  to  intervene  as  if  the  defendasO 
were  their  own  agents,  and  2ndly,  that  the  goods  and  ite 
proceeds  of  them  being  held  by  the  sub-agents  in  a  fidocitfT 
character,  the  plaintiffs  were  entitled  to  follow  them  in  their 
hands.  But  the  Court  of  Appeal  (Bramwell,  Baggallay  vA 
Brett,  L. JJ.),  reversed  this  decision  on  both  points ;  and  the 
judgment  of  Lord  Justice  Bramwell  is  important  ^and  io* 
stnictive.  He  showed  that  the  right  of  intervention  wi^J 
subsisted  where  a  contract  was  made  by  a  broker  because  th* 
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broker  is  employed  to  make  the  contract  between  two  principals,      I'-***  VIIL 

whereas  in  the  present  case  M.  &  Co.  were  not  employed  to    '■*- — » ' 

make  a  contract  of  brokerage  between  the  plaintifi^  and  the 
defendants.  As  to  the  question  of  following  the  proceeds,  he 
observed  that  he  should  be  sorry  to  introduce  the  doctrine 
of  trusts  and  fiduciary  relations  into  commercial  transactions — 
into  matters  of  contract  such  as  these ; — ^and  that  there  was 
indeed  no  relation  of  trustee  and  cestuia  que  truat  in  the  case. 

As  closely  connected  with  the  subject  of  factors  and  con-  Duties  of  con- 
signees  I  here  revert  as  1  anticipated  in  a  former  place  (p.  300,  '*^^'  **  "*^*' 
arUe)  to  the  important  doctrines  laid  down  in  regard  to  con- 
signors as  agents  in  the  case  of  Ireland  v.  Livingston  (L.  R  5 
H.  L.  406).  I  here  continue  the  quotation  from  Mr.  Justice 
Blackburn's  opinion,  where  I  left  it  oflF: — "It  is  also  very 
common  for  the  consignor  to  be  an  agent,  who  does  not  bind 
himself  absolutely  to  supply  the  goods,  but  merely  accepts 
an  order  by  which  he  binds  himself  to  use  due  diligence  to 
fulfil  the  order.  In  that  case  he  is  bound  to  get  the  goods 
as  cheap  as  he  reasonably  can,  and  the  sum  inserted  in  the 
invoice  represents  the  actual  cost  and  charges  at  which  the 
goods  are  procured  by  the  consignor,  with  the  addition  of  a 
commission ;  and  the  naming  of  a  maximum  limit  shows  that 
the  order  is  of  that  nature.  It  would  be  a  positive  fraud  if, 
having  bought  the  goods  at  a  price  including  all  charges  below 
the  maximum  limit  fixed  in  the  order,  he,  the  commission 
merchant,  instead  of  debiting  his  correspondent  with  that  actual 
cost  and  commission,  should  debit  him  with  the  maximum 
limit ;  nor  can  I  doubt  that  in  an  action  brought  against  him  as 
an  agent  for  not  accounting  properly,  this  extra  sum  would  be 
disallowed. 

"The  contract  of  agency  is  precisely  the  same  as  if  the 
order  had  been  to  procure  goods  at  or  below  a  certain  price, 
and  then  ship  them  to  the  person  ordering  them,  the  fi-eight 
being  in  no  way  an  element  in  the  limit.  But  when,  as  in  the 
present  case,  the  limit  is  made  to  include  cost^  freight,  and 
insurance,  the  agent  must  take  care  in  executing  the  order  that 
the  aggregate  of  the  sums  which  his  principal  will  have  to  pay 
does  not  exceed  the  limit  prescribed  in  his  order ;  if  it  does  the 


4S2 


AOENCT. 


Past  VIII. 
§2. 


Agent  entitled 
to  benefit  of 
bond  fide  con- 
struction of 
order  of  uncer- 
tain meaning. 


principal  is  not  bound  to  take  the  goods.  If  by  due  eiertkv 
he  can  execute  the  order  within  those  limits  he  is  bound  to  li 
so  as  cheaply  as  he  can,  and  to  give  his  principal  the  benefit  #| 
that  cheapness.  The  agent,  therefore,  as  is  obvious,  does  boI^ 
take  upon  himself  any  part  of  the  risk  or  profit  which  iaf\ 
arise  from  the  rise  and  fall  of  prices,  and  is  entitled  to  dmgl^ 
commission  because  there  is  a  contract  of  agency." 

He  concluded  by  showing  that  the  defendants,  in  the  case  ii 
point,  had  fulfilled  this  duty  as  agents  by  buying  in  laigeor 
small  quantities  from  time  to  time  as  they  were  able. 

The  case  wa^  heard  on  the  ultimate  appeal  by  Lord  Chdiiii> 
ford,  Lord  Westbury  and  Lord  Colonsay,  who  concurred  genenl^ 
in  the  views  expressed  by  Mr.  Justice  Blackburn,  but  decidri 
the  case  on  a  new  ground.  Assuming  from  the  difference  of 
opinion  amongst  the  judges  that  the  order  was  one  of  doabCfid 
construction,  they  considered  that  was  sufficient  to  exonoili 
the  agent  for  having  adopted  one  of  the  constiiictions  of  wUA 
the  document  was  fairly  capable.  This  is  put  by  Lord  Ghdw* 
ford  (L  R.  5  H.  L.  416)  thus :— "If  a  principal  gives  an  order li 
an  agent  in  such  uncertain  terms  as  to  be  susceptible  of  til 
different  meanings,  and  the  agent  bond  fide  adopts  one  of  tiioi 
and  acts  upon  it,  it  is  not  competent  to  the  principal  to  repudiito 
the  act  as  unauthorised  because  he  meant  the  order  to  be  leii 
in  the  other  sense  of  which  it  is  equally  capable.  It  is  a  &ir 
answer  to  such  an  attempt  to  disown  the  agent's  anthori^ 
to  tell  the  principal  that  the  departure  from  his  intentioD  fV 
occasioned  by  his  own  fault,  and  that  he  should  have  giw 
bis  order  in  clear  and  unambiguous  terms." 


An  auctioneer 
is  agent  for 
public  sale. 


2.  Aibctioneers. 

An  auctioneer  is  an  agent  for  the  public  sale  of  pn^K^j. 
According  to  established  usage  he  is,  until  the  fall  of  tk 
hammer,  the  agent  of  the  seller  alone.  On  the  fall  of  *!* 
hammer  he  becomes  the  agent  for  both  parties  to  strike  ^ 
bargain,  and  is  further  authorised,  as  the  agent  of  both  partis 
to  do  what  is  necessary  to  bind  the  bargain  according  to  tbi 
Statute  of  Frauds  (see  p.  223  and  p.  224,  ante  ;  Emmerti^  ^* 
Heelie,  2  Taunt.  38,  48  ;  Benjamin  on  Sales^  2nd  ed.  p.  201). 
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An  auctioneer  (properly  so  called^)  of  goods  has  the  possession      P^R*  viil. 
of  the  goods  which  he  is  employed  to  sell ;  and  he  has  a  special 


property  in  them,  by  way  of  a  lien  over  the  goods  or  their  ^^  poweasion 
price,  for  his  charges.  He  is,  therefore,  in  the  absence  of  a  Hia  powera. 
stipulation  to  the  contrary  in  the  conditions  of  sale  {Sykes  v. 
GUes,  5  M.  ifc  W.  645)  authorised  and  entitled,  on  delivery  of 
the  goods,  to  receive  payment  in  money  for  them,  and  to  sue  in 
his  own  name  for  payment  {Willianis  v.  Millington,  1  H.  Bl. 
81.)  He  has  no  implied  authority  to  receive  payment  by  bill ; 
though,  doubtless,  it  would  be  held  within  his  authority  to 
receive  payment  by  cheque,  so  as  to  be  a  good  payment  pro- 
vided the  cheque  is  duly  honoured  (Williams  v.  Evans,  L.  R. 
1  Q.  B.  352,  and  see  Bridges  v.  Qarrett,  L.  R.  5  C.  P.  451). 

According  to  Story,  p.  107,  the  auctioneer  s  "  verbal  declara-  Has  he  any 
tions  at  the  sale,  at  least  where  they  do  not  contradict  the  to^warrantT' 
particulars  of  sale,  are  admissible  against  the  principal  and 
binding  on  him,  as  an  incident  to  his  authority  to  sell"  If 
this  means  that  such  statements,  though  in  fact  unauthorised, 
bind  the  vendor  as  being  within  the  scope  of  the  auctioneer's 
authority,  I  do  not  find  in  the  cases  any  authority  for  the 
proposition.  And  in  a  recent  case  upon  a  contract  for  the  sale 
of  land,  it  was  decided  that  an  unauthorised  but  not  wilful 
misrepresentation  by  the  auctioneer  at  the  time  of  sale  will  not 
afford  any  ground  for  relief  after  the  completion  of  the 
purchase  {Brett  v.  Clowser,  5  C.  P.  D.  376).  K  it  were  the 
case  that  in  a  sale  of  goods  by  auction,  the  auctioneer  had  any 
implied  authority  to  warrant,  I  should  have  expected  to  find 
some  positive  decision  to  that  effect  The  negative  part  of 
Mr.  Story's  proposition,  namely,  that  any  declaration  of  the 
auctioneer  at  the  time  of  sale  is  inadmissible  in  evidence  to 
contradict  the  printed  particulai*s  or  conditions,  is  clearly  borne 
out  by  the  cases,  particularly  by  Grunnis  v.  Erhart,  1  H.  BL 
289 ;  Powell  v.  Edmunds,  12  East,  6  ;  and  Ogilvie  v.  Foljambe, 
3  Meriv.  53,  65. 

^  This  qualification  is  meant  to  merely  of  samples,  the  goods  not 

exclude  mere  brokers  of  produce,  being  on  the  premises  where  the 

who  frequently  conduct  their  sales  sale   takes   place.     Bell's   Comm. 

somewhat  in  the    fashion    of   an  Shaw's  ed. 
auction,    but    are    in    possession 
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Pabt  vni.  3.  Brokers, 

§  2. 

^" * ^        The  term  broker  in  its  largest  sense  is  applied  to  a  pem 

Brokers  i»/»  ••  ^  • 

gener&iiy.  WDO  acts  as  the  medium  of  negociatmg  and  contracting  aij 

kind  of  bargain.  Thus  there  are  ship-brokers,  who  aie  em- 
cemed  with  charter-parties  and  contracts  of  affreightmoit; 
insurance  brokers,  &c.  The  term  is,  however,  emphatkdlf 
applied  to  persons  whose  business  is  to  negociate  a^bd  eSed 
contracts  of  sale  between  merchants.  I  shall  deal  with  iim 
under  the  name  of  brokers  for  sale ;  and  I  shall  ako  dfld 
particularly  with  insurance  brokers  (i,e,,  brokers  for  mam 
insurance),  and  stock  brokers. 

Brokers  for  Sale. 

Brokers  for  sale.       A  broker  for  sale  is  an  agent  to  sell  or  purchase  goods  far 

another,   but  he   is  not,   like   a   factor,    intrusted   with  tk 
possession  or  control  of  the  goods  or  the  documents  of  tide  to 
them  ;  and  he  is  not,  according  to  the  usual  course  of  buaoflii^ 
authorised,  and  is  therefore  presumed  not  to  be  authorised  to 
contract  in  his  own  name.     He  has  not,  even  if  he  has  skip- 
lated  in  lieu  of  brokerage  for  a  share  of  the  profit,  and  to  te 
liable  to  a  share  of  the  losses,  any  property  in  the  subject  rf 
sale  {Smith  v.  Watson,  2  B.  &  C.  461).     Nor  is  there,  by  to 
mere  fact  of  emplo}rment  as  a  broker,  any  presumption  of  * 
general  authority.     Primdfa^ie  he  is  a  special  agent  {Bad  L 
Co,  V.  Hensley,  1  Esp.  112) ;  but  a  general  authority  of  limited 
extent  may  easily  be  inferred  from  a  courae  of  dealing  (fo**- 
send  V.  Inglis,  Holt,  N.  P.  C.  278).     There  is  no  presumptioo 
from  the  mere  employment  of  a  broker  that  he  is  authorised  to 
receive  the  price  {Booing  v.  Corrie,  2  B.  &  A.  137).    But  if 
the  principal  chooses  to   remain  undisclosed   until  the  tinio 
of  payment  arrives,  the  buyer  seems  entitled  to  pay  the  bokcf 
according  to  the  terms  of  the  contract  {Campbell  v.  HaswU,  1 
Stark.  233,  and  Morris  v.  Cleasby,  as  there  cited). 

A  broker  for  sale  is  described  by  Mr.  Blackburn  (p.  81)  •• 
"  a  person  making  it  a  trade  to  find  purchasers  for  those  wbo 
wish  to  sell  and  vendors  for  those  who  wish  to  buy,  and  ^ 
negociate  axid  superintend  the  makipg  of  the  bargain  betwoeo 
them ;"  and  this  definition  is  cited  and  adopted  by  Mr,  Jasli^ 
Hannen  in  MoUett  v.  Bobiiison,  h.K7C.  P.  84,  97. 


As  described  by 
Blackburn. 
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"In  practice/*  the  learned  author  above  cited  further  ob-      ^^^^^* 

serves,   "he   who  employs  a  broker  very  often  gives  him  a  ^*— — > " 

discretion  as  to  the  terms  on  which  he  is  to  sell  or  buy,  and  allowed  to 
when  this  is  the  case  the  broker  has  to  promote  an  interest  broker, 
hostile  to  that  of  the  other  side.    The  vendor  seeks  to  sell  dear,  ^^  broker  act 
the  purchaser  to  buy  cheap,  and  it  would  be  a  fraud  in  the  ^^^  ^*^  parti«  f 
broker  to  undertake  to  promote  at  once  these  opposite  interests  ; 
the  broker  therefore  cannot  act  as  agent  for  both  parties  in 
settling  any  of  the  terms  of  the  contract,  unless  both  parties 
agree  to  submit  to  him  as  umpire  on  some  point"    This  is 
doubtless  correct  in  law,  but  I  apprehend  that  in  case  of  a 
broker  receiving  concurrent  orders  from  a  seller,  each  with  a 
limit  so  as  to  leave  a  margin,  such   orders  would  be   easily 
construed  (either  with  or  without  evidence   of  usage  in  the 
particular  trade)  as  implying  an  authority  to  the  broker  to 
settle  the  terms  within   the  limits  fairly  according  to  the 
market  price  at  the  time.     However  this  may  be,  it  is  clear 
that  no  person  is  justified,  either  by  usage  or  otherwise,  in 
representing  himself  as  a  broker  or  agent  for  a  seller  or  buyer, 
and  at  the  same  time  himself  acting  as  the  real  buyer  or  seller 
on  the  other  side  {Ex  parte  Dyster,  2  Rose,  349 ;  Rothachild  v. 
Broohman,  5  Bli.  N.  S.  165  ;   WaddeU  v.  Blockey,  4  Q.  B.  D. 
678  ;  and  see  judgment  of  Blackburn,  J.,  in  Mollett  v.  JRobinaon, 
L.  R.  7  C.  P.  84,  a  case  to  be  presently  more  particularly  adverted 
to).    The  learned  author  above  quoted  proceeds  to  note  an 
important  distinction : — "  But  though   in   exercising  any  dis- 
cretion as  to  the  terms  of  the  contract,  the  broker  must  be 
agent  for  one  party  exclusively,  there  is  nothing  to  prevent 
his  still  being  agent  for  both  parties  on  those  points  where  their 
interests  are  the  same.     The  broker  who  is  trusted  to  sell  at 
the  best  price  he  can  get,  must  be  the  vendor's  agent,  and  his 
only,  in  settling  what  the  price  is  to  be ;   but  when  that  is 
agreed  upon  he  may  well  be  the  agent  for  both  buyer  and 
seller  in  seeing  that  the  terms   of  the  contract  ai^e   clearly 
understood  and  made  binding  in  law."    The  principle  here  laid 
down  is  exactly  borne  out  by  the  decision  of  Thomson  v. 
Gardiner  (1  C.  P.  D.  777).^ 

'  The  reader  on  looking  up  tliis  It  is  dear  that  the  doctrine  meant 

case  will  doubtless  observe  that  the  to  be  laid  down  is  exactly  that 

judgment,  as  reported,  as  well  as  here  stated  by  Mr.  Blackburn, 
the  rubric,  is  inaccurately  worded. 
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Pa«t  viir. 

§2. 


Presnmption 
from  usage  of 
the  market. 


An  agent  for  sale  who  takes  an  interest  in  a  puiduM 
negociated  by  himself  is  bound  to  disclose  to  his  principal  tb 
exact  nature  of  that  interest  (Dunne  v.  English,  L.  R  18  Ei|. 

524). 

Where  a  person  sends  an  order  to  a  broker  engaged  in  i 
known  and  established  market  or  trade,  for  a  deal  in  tint 
trade,  he  gives  authority  to  the  broker  to  deal  according  ii 
any  well-established  usage  in  the  market  or  trade,  whether  ii 
fact  known  to  him  or  not,  provided  such  usage  is  fair  iniitJ^ 
and  does  n^t  change  the  essential  character  of  the  hrdbi/t 
employment  as  such^  or  of  the  contract  purporting  io  h 
made  by  him  on  behalf  of  his  principal} 

I  shall  illustrate  this  principle  afterwards  in  its  relatione 
insurance  and  stockbrokers.  In  the  meantime  I  refer  to  die 
case  of  MolUtt  v.  Robinson  (L.  R  5  C.  R  646 ;  7  C.  P.  M, 
reported  sub  nom.  Robinson  v.  Mollett,  L.  R  7  HL  L  80!)^ 
where  although  there  was  little  divergence  of  opinion  in  legirf 
to  the  principle  itself,  the  judges  both  in  the  Court  of  Commee 
Pleas  and  in  the  Exchequer  Chamber  were  equally  di^ded  tf 
to  the  result  upon  the  fact  and  usage  as  proved  in  the  cut 
In  the  Exchequer  Chamber  (L.  R  7  C.  P.  84)  three  judgei 
(Mellor  and  Hannen,  JJ.,  and  Cleasby,  B.,)  drew  the  inferenoe 
that  the  so-called  brokers  were  really  principals  in  the  tnw- 
action  ;  three  others  (Kelly,  C.B.,  Channell,  B.,  and  Hick- 
bum,  J.,)  held  that  the  only  eflfect  of  the  usage  proved  was  to 
release  the  broker  from  the  duty  of  establishing  pri?itf  ^ 
contract  between  his  employers  and  to  allow  him  to  make  die 
contracts  between  each  and  himself  as  sole  principal,  and  thii 
this  was  a  lawful  transaction  provided  that,  in  pursuance  of  tbo 
order  from  one  principal  (e.g.  the  buyer),  there  really  was  • 
corresponding  contract  made  by  the  broker  with  some  oihC 


*  The  principle  is  stated  by  Lord 
Chelmsford  in  Eobinaon  v.  MolUtty 
L.  E.  7  H.  L.  836,  as  follows  :— 
**  If  a  person  employs  a  broker  to 
transact  for  him  upon  a  market 
with  the  usages  of  which  the  prin- 
cipal is  unacquainted,  he  gives 
authority  to  the  broker  to  make 
contracts  upon  the  footing  of  such 


usages,  provided  they  are  fodi  ^ 
regulate  the  mode  of  perfonu^^^ 
the  contracts,  and  do  not  dhan-^ 
their  intrinsic  character.**  I 
in  the  text  merely  varied  the  i 
ment  of  the  principle,  oonsiiteB^ 
with  the  authorities,  and  ao  af 
make  its  application  u 
sive  as  possible. 
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person  as  seller,  and  that  the  broker  was  not  the  real  seller  so      "^^^  J^^^- 

as  to  bring  his  interest  into  conflict  with  his  duty.  " r ^ 

On  the  case  being  taken  to  the  House  of  Lords,  the  balance  No  ^sag©  can 

^  ^  justify  a  person 

of  opinion  turned  in  favour  of  the  view  that  the  brokers  really  professing  to  act 
acted  as  principals,  and  it  was  held  that  the  alleged  usage  ^e°bayingon 
sanctioning  such  action  was  so  totally  at  variance  with  the  l"8  own  account, 
relation  between  a  broker  and  the  person  employing  him  as 
such,  that  the  latter  having  no  notice  of  the  alleged  usage, 
could  not  be  bound  by  it  (L.  R.  7  H.  L.  802).  On  this  point  I 
may  also  here  quote  a  passage  from  the  joint  judgment  of  the 
Court  of  Appeal  in  the  case  of  De  Buasche  v.  Alt  (8  Ch.  D. 
286,  C.  A.)  : — "  One  matter  alleged  by  the  defendant  and 
actually  supported  by  evidence,  although  in  argument  admitted 
to  be  untenable,  ought  not  to  pass  without  notice  and  reproba- 
tion, namely,  an  alleged  custom  or  practice  in  the  ports  in 
which  the  defendant  trades,  for  an  agent  for  sale  with  a 
minimum  limit  himself  to  take  at  that  limit,  and  at  his  own 
option,  the  thing  he  is  employed  to  sell.  We  cannot  but 
express  a  hope  that  the  Court  will  never  again  hear  of  such  a 
contention,  or  have  before  it  such  evidence."  It  may  be  noted 
at  the  same  time  that  there  is  nothing  to  prevent  a  person 
having  property  to  sell  expressly  agreeing  with  another  who 
undertakes  to  find  a  purchaser  at  a  certain  price,  that  the 
person  so  undertaking  may  get,  whether  as  commission  or 
otherwise,  any  further  profit  he  can  make  out  of  the  property, 
as  remuneration  for  his  trouble  in  finding  a  purchaser  {Morgan 
V.  Elford,  4  Ch.  D.  352,  385,  C.  A.). 

When  a  broker  makes  a  contract  within  his  authority,  he  is  Mode  of  con- 
presumably  invested  with  authority  both  of  seller  and  buyer  to  brokers, 
see  that  the  terms  are  clearly  understood  and  made  binding  in 
law  (Blackburn  on  Sale,  p.  82).  As  to  the  manner  in  which 
the  contract  is  to  be  recorded  and  made  binding  the  ordinary 
presumption  is  that  the  broker  has  authority  to  act  in  the 
manner  in  which  such  agents  ordinarily  do  act. 

Much  confusion  has  arisen  as  to  the  nature  and  effect  of  the 
bought  and  sold  notes  used  by  brokers,  and  the  entries  made 
by  them  in  their  books. 
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Part  YIH.  "  A  precise  and  accurate  broker,"  says  Mr.  Blackburn, "  wtai  i 

^ r he  has  made  a  contract   reduces  the  terms  to  writing  and  1 

delivers  to  each  party  a  copy  signed  by  him. 

"  The  copy  delivered  to  the  seller  is  commonly  called  tk  i 
sold  note ;  that  which  he  delivers  to  the  buyer  is  genenlf 
called  the  bought  note.     Besides  these  he  makes  an  entijii 
his  book  "  (Blackburn,  pp.  88,  89). 

I  have  quoted  the  passage  as  a  neat  and,  subject  to  tlid: 
following  criticism,  accurate  description  of  what  takes  piaeei 
The  phrases  in  the  first  sentence — "  reduces  the  tenns  to 
writing  "  and  "  delivers  a  copy  **  are,  however,  liable  to  miikMl 
^J  suggesting  that  the  terms  so  reduced  to  writing  ooDStiUite  ! 
the  contract,  and  that  all  documents  that  follow  are  menif 
secondary  evidence  of  the  terms  so  reduced  to  writing.  Tliiiii 
not  necessarily,  and  probably  not  generally,  the  case.  For 
although  a  careful  broker  will  doubtless,  as  soon  as  he  has  maib 
a  contract,  make  a  jotting  of  the  terms  as  a  memorandiim  ftr 
his  own  use  and  to  refresh  his  memory;  and  although  sodii 
memorandum  may  be  presumed  to  be  authorised  so  as  to  nub 
it  evidence  by  way  of  admission  and  (if  signed)  a  compliaoa 
with  the  statute  of  frauds ;  he  does  not  necessarily  therein 
reduce  the  terms  to  writing  as  the  medium  of  consent  h(twt» 
the  contracting  parties  so  as  to  make  the  writing  condofiTe 
evidence  of  the  terms.  The  jotting  made  by  the  brokeriiuqf 
indeed  have  this  authentic  character.  For  instance,  if  tb 
broker  instructed  to  sell  goods  meets  with  a  buyer,  and  makae 
a  jotting  of  the  sale  which  is  shown  to  the  buyer  and  anefiiA 
to  by  hiTTi  as  conveying  his  vieaning,  the  writing  will  be 
conclusive  of  the  terms  assented  to  by  the  buyer;  and  then 
being  in  the  case  supposed  a  constcU  of  the  seller's  authorii^f 
the  writing  is  conclusive  and  the  only  primary  evidence  of  tl» 
terms  of  the  contract.  An  illustration  of  this  is  furnished  hj 
the  facts  in  DureU  v.  Evans,  1  H.  &  C.  174.  The  memo- 
randum and  entry  on  the  counterfoil  in  that  case  being  made 
in  the  presence  of  the  parties,  constituted  the  contract  m 
writing.  It  was  neither  a  case  of  bought  and  sold  notes  «och 
as  are  presently  to  be  mentioned,  nor  of  a  mere  entiy  in  ^ 
broker's  book.  If  the  writing,  whether  a  jotting  or  a  mere 
formal  entry,  is  a  mere  private  act  of  the  broker  not  oom- 
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municated  to  the  parties,  it  can  have  no  specific  virtue  in  regard      Part  VIII. 

to  finality.     It  is  in  no  way  essential  to  the  resolve  by  which    ^^ » ' 

the  contract  is  completed;  and  the  reason  which  makes  a 
writing  conclusive  where  it  is  the  common  medium  of  ex- 
pression of  the  intention,  is  here  absent. 

There  are  several  forms  of  bought  and  sold  notes.     The  Bought  and 
essential  varieties  (which  have  been  distinguished  by  Mr.  Black-  y^^^,^  fomM. 
bum,  p.  89  et  aeq,,  on  a  comparison  of  those  occurring  in  the 
reported  cases)  may  be  described  as  follows  : — 

In  the  most  complete  form,  the  note  delivered  to  the  seller,  Pint,  and 
called  the  sold  note,  begins  "  Sold  for  A.  B.  to  C.  D. ;"  and  the  ®^"^**  '  ^™' 
bought  note  begins  "  Bought  for  C.  D.  of  A.  B."  Or  the  sold 
note,  addressed  to  A.  B.  begins  "  I  have  this  day  sold  for  you  to 
C.  D.,"  &c,,  and  vice  verad.  In  each  note  are  then  set  down  the 
terms  of  the  contract ;  i.e.,  the  goods  sold,  by  qualitative  de- 
scription and  quantity,  or  (as  the  case  may  be)  by  specific 
description ;  the  price,  date  of  prompt  (or  day  of  settlement), 
and  any  other  terms  agreed  on :  and  each  note  is  signed  by  the 
broker,  as  thus  : — "  E.  F.  broker."  The  essential  points  in  this 
form  are  that  the  principal  on  the  other  side  is  named  in  the 
note  sent  to  each,  and  that  the  broker's  character  as  such 
appears  as  part  of  his  signature.  The  broker  who  sends  a 
note  in  this  form  is  not  a  contracting  party,  and  can  neither 
sue  nor  be  sued  upon  the  contract  {Fairlie  v.  Fenton,  L.  B.  5 
Ex.  169). 

In  another  form,  the  sold  note  begins, "  Sold  for  A.  B.,"  or,  A  second  form. 
"  Sold  for  A.  B.  to  our  principals,"  and  is  signed  "  E.  F.  broker,** 
being  otherwise  similar  to  that  in  the  first  form.  Here  the 
principal  purchaser  is  not  disclosed.  The  corresponding  form 
of  bought  note,  where  the  principal  seller  is  not  disclosed,  would 
be  in  the  form  "  Bought  for  C.  D.  &c."  In  either  case  the 
con*elative  bought  or  sold  note  (as  the  case  may  be)  may,  with- 
out a  variance,  contain  the  names  of  both  principals. 

Where  the  broker  sends  a  note  in  the  form  last  mentioned,  Differences  in 
it  is  competent  to  show  that  by  the  usage  of  the  particular  the^aiwfe^forms. 
trade,  the  broker  is  himself  liable  on  the  contract  (Humphrey 
v.  Dale,  7  E.  &  B.  266  ;  Dale  v.  Hvmphrey,  KB.  &  E.  1004  ; 
Fleet  V.  Mxirton,  L.  R.  7  Q.  B.  126 ;  compare  Southiuell  v. 
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^^'  7^^-      Bovjditch,  1  C.  P.  D.  374,  where  there  was  no  proof  of  nek 

"^ — r usage) ;  and  if  such  a  usage  is  proved  in  the  case  of  the  bayrt 

broker  not  disclosing  the  name  of  his  principal,  his  positkm  i 
(except  so  far  as  the  usage  may  allow  him  to  dischaige  himrit 
within  a  certain  reasonable  time  naming  a  principal  wkp 
accepted)  similar  to  that  of  an  agent  acting  on  a  del  enim 
commission  from  the  buyer,  that  is  to  say  of  one  who  goanoteei 
to  the  seller  the  solvency  of  the  buyer  (Morris  v.  Clecullni,ilLk 
S.  574). 

Another  practical  difference  between  the  two  forms  abn 
mentioned  is  this,  that  in  the  first  form  the  production  of  one  of 
the  notes  alone  (there  being  no  proof  of  a  variance  or  of  Ae 
non-delivery  of  the  other  note),  would  be  sufficient  to  skw 
compliance  with  the  Statute  of  Frauds.  A  note  in  the  seooii 
form  would  not  be  a  sufficient  memorandum,  as  it  woald  vi 
show  who  both  the  parties  were. 
A  third  form.  There  is  a  third  form  of  the  bought  and  sold  notes,  naaelf; 

where  the  note  rendered  to  the  buyer  is  in  the  form, — ^"  Sold  to 

you  by  me,"  and  signed  by  the  broker  in  his  own  name,intM 

Its  effect.  adding  the   word   "  broker."     The   effect  of  this  is  that  4* 

broker  makes  himself  a  paHy  to  the  contract,  and  that  he  !• 
well  as  his  principal  can  sue  and  be  sued  upon  it  (HiggiM"^' 
Senior,  8  M.  &  W.  834,  844),  whether  his  principal  has  beea 
disclosed  or  not  {Calder  v.  DoheU,  L.  R  6  C.  P.  486).  TheeW 
of  this  differs  from  the  second  form  above  mentioned,  Ut>  • 
to  pleading,  in  that  E.  F.  is  liable  to  be  sued  not  upon  • 
implied  promise  but  upon  the  contract  itself;  2ndly,  aa  ^ 
substance,  in  that  A.  B.  is  not  confined  to  any  period  for  de< 
ing  between  the  responsibility  of  the  principal  and  broker,  b 
may  avail  himself  of  the  responsibility  of  both  {Colder  v.  Do6< 
L.  R.  6  C.  P.  491). 

The  case  where  the  broker  makes  the  contract  in  the  foi 
last  mentioned  is  however  quite  different  from  the  case  wb€ 
an  agent  contracts  as  "principal,  holding  himself  out  aa  t 
person  alone  responsible  to  the  other  party  for  fulfilment  of  t 
contract,  and  entitled  to  demand  fulfilment  from  the  oth* 
This  distinction  chiefly  becomes  important  in  questions  of  aet-  ■ 
( Warner  v.  McKay,  1  M.  &  W.  592 ;  George  v.  Claggett,  7  T. 
359  ;  Borries  v.  Imperial  Ottoman  Bank,  L.  R.  9  C.  P.  38,1^ 
see  p.  409,  supra,  and  cases  there  referred  to. 
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The  following  supposed  case  will  illustrate  the  use  of  this  last      Part  Vill. 

form  of  broker's  note,  as  well  as  the  distinction  between  the   ^ r-^ 

contract  so  made  and  a  contract  by  a  factor  who  contracts  as  fiJfg^fn^n- 
prindpal : — ^A  mercantile  house  (A.  &  Co.)  in  London  dealing  venience  of 

*         ^  ^      ^  '  .       ^    third  form. 

>  M  commission  agents  for  their  connections  (X.  &  Co.)  abroad 
[.  lie  commencing  a  series  of  purchases  "  to  arrive  "  of  a  particular 
•oommodity,  of  which,  according  to  the  private  information  of 
X  k  Co.,  there  is  an  increasing  demand.  The  credit  and  re- 
^Dsibility  of  X.  &  Co.  is  and  must  remain,  in  the  home 
market,  an  unknown  quantity,  and  the  inconvenience  of  their 
entenDg  into  a  contract  with  persons  in  this  country  is  so 
dmoiis  as  primd  facie  to  create  a  legal  presumption  that 
A.  &  Co.  have  no  authority  to  make  them  parties  to  a  contract 
in  this  country  {Ai^Tnstrong  v.  Stokes,  L.  R.  7  Q.  B.  598,  605 ; 
HuUm  V.  Bullock,  L.  R.  8  Q.  B.  331 ;  afifd.  Ex.  Ch.  L.  R.  9  Q. 
R572;  Die  Elbinger,  Jkc,  Co.,  ibid.,  p.  313^).  A.  &  Co.  ac- 
cordingly go  into  the  market  to  buy  upon  their  own  credit  as 
principals  and  employ  a  broker  for  that  purpose.  For  obvious 
naaons  A,  &  Co.  do  not  wish  their  names  disclosed  in  the 
tnnfiaction.  The  party  (seller)  who  contracts  with  the  broker 
ii  aware  that  his  principals  are  likely  to  be  persons  of  credit 
cqnal  to  if  not  better  than  the  broker's  own.  Not  being  how- 
over  aware  who  the  principals  are,  and  considering  the  broker 
*o  be  a  person  of  some  credit,  the  seller  is  desirous  of  having 
^e  broker  bound  as  a  party  to  the  contract  and  stipulates  for 
*note  in  the  form  last  mentioned. 

I  may  here  remark  that  when  a  broker  makes  a  note  in  the 
wna  last  mentioned  the  note  must  be  taken,  so  far  as  relates  to 
the  broker's  character  as  party  to  the  contract,  to  be  the  con- 
tract itself.  Also  that  where  the  broker  himself  sues  upon  the 
^ntract  he  cannot  employ  his  own  signature  to  the  note  to 
TO^ige  the  other  party  under  the  Statute  of  Frauds  (Sharnian 
^-  -Brandt,  L.  R  6  Q.  B.  720).  Also  that  in  order  to  charge 
**ie  principal  some  evidence  of  authority  to  contract  in  this 
form  appears  necessaiy  (j>er  Martin,  B.,  in  same  case,  p.  723) ; 
**though  probably  slight  evidence  of  such  authority  will  be 

_  Ouoere,    whether    Scotland   is      8on  v.  Davenport,  2  Smith  L.  C.  334, 
^  ftyreign  country  for  this  pur-      is  much  weakened  since  the  Judg- 
The  reason  given  in  Thorn-      ments  Extension  Act,  18r>8. 
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Part  vih.      sufficient  (Blackbum  on  Sale,  p.  94 ;  Kefmble  r.  Atkins,  7  Tattot 

^^ 1 — — ^    280 ;  Johnstone  v.  Uabome,  11  A.  &  E.  549) ;  and  a  usage  in  a 

particular  trade  that  a  broker  may  at  the  request  of  the  selkr 
make  himself  liable  in  this  way,  is  a  reasonable  and  good  uafi 
{Cropper  v.  Cook,  L.  R.  3  C.  P.  194).  And  here  I  may  also  noli 
a  distinction  between  the  ordinary  case  of  brokers'  notes  and 
the  case  where  a  document  in  the  form  of  a  bought  or  sold  note 
is  signed  by  the  pai-ty  to  be  charged  himself,  although  sort 
through  the  medium  of  a  broker.  Such  a  document  is  eitlMr 
the  contract,  or  at  least  clear  evidence  by  way  of  admissioii  of 
the  terms  of  the  contract  as  against  the  party  signing  it,  aoi 
the  fact  of  the  broker  having  blundered  in  making  out  a  note 
purporting  to  be  the  correlative  sold  or  bought  note  is  im- 
material {Howe  V.  Osborne,  1  Stark.  140). 

Object  &nd  Were  it  not  that  the  earlier  cases  evince  so  much  oonfbaoa 

bought°and  sold    ^^P^n  the  subject,  one  would  say  that  the  object  and  fimctioa  tf 
^^^^'  the  bought  and  sold  notes  ordinarily  used  by  brokers  is  apparoi 

from  the  nature  of  the  case.  They  inform  each  of  the  prindpah 
of  the  contract ;  and  they  afford  to  either  principal  an  opp«- 
tunity  for  objecting  to  the  contract  purporting  to  be  made  If 
the  broker,  as  not  within  his  authority  {Hawea  v.  Fareter,  2ai 
trial,  1  M.  &  B.  368) ;  or  of  objecting  to  the  person  named  ai 
buyer  if  the  sale  is  on  credit  {Hodgson  v.  Daviea,  2  Camp.  531);^ 
and  they  further  afford  the  presumption  that  the  contract  ii 
ratified  if  no  objection  is  made  within  a  reasonable  time  (Gkof' 
man  v.  Partndge,  5  Esp.  256 ;  Hodgson  v.  Davies,  supra). 
And  finally  if  acquiesced  in,  the  notes,  being  in  identical  tenni^ 

^  In  this  case,  which  was  tiied  in  power  of  disapproving  of  the  flofi* 

London  before  Lord  Ellenborough  ciency  of  the  purchaser  and  asaiil- 

and  a  special  juiy,   Lord  Ellen-  ling    the    contract.    Lord  KUtt- 

borough  was  at  first  inclined  to  borough   allowed  that  this  uMge 

think  the  contract  absolute  imless  was  reasonable  and  valid.    Bat  In 

the  broker's  authority  was  limited  clearly  thought  that  the  njeotka 

by  a  writing  of  which  the  pur«-  must  be  intimated  as  soon  aa  tta 

chaser  had  notice.    The  gentlemen  seller  has  had  time  to  enquire  vAo 

of  the  special  jury  said  that  unless  the  solvency  of  the  purchaser.  Fits 

the  name  of   the    purchaser   has  days  seemed  to  him  a  longer  poio^ 

been  previously  communicated  to  than    the    exigency  of  comiDtfOi 

the  seller,  if  the  payment  is  to  be  would    permit.      So   thoa^t  Ai 

by  bill  the  seller  is  always  under-  jury,  and  found  for  the  plaintift 
stood   to   reserve   to  himself  the 
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complete  a  new  consensus  forming  a  good  contract  (and  one      ^^^J  vin. 

valid  within  the  Statute  of  Frauds)  if  there  was  not  a  valid   "^ r- — ^ 

contract  already  (Goom  v.  Aflalo,  6  B.  &  C.  117),  and  a 
novation  of  the  contract  if  there  was  (Thornton  v.  Cliarles, 
9  M.  &  W.  802 ;  Thornton  v.  Meux,  M.  &  M.  44 ;  Sievewright 
V.  Archibald,  per  Patteson,  J.,  17  Q.  B.  116). 


If  the  bought  and  sold  notes  materially  disagree  they  nullify  Vamnce 

between  \ 
and  itti  etlect. 


each  other  {Thornton  v.  Kempster,  5  Taunt.  786 ;  Sievemright  ^'^^'^^  **'^™ 


V.  Archibald,  17  Q.  B.  102).  In  such  a  case  it  has  been  said 
there  is  no  contract.^  If  indeed  the  bought  and  sold  notes 
diflfer,  there  are  great  difficulties  in  the  way  of  proving  a 
contract.  Yet  the  general  tenor  of  the  judgments  in  Sieve- 
mright  v.  Archibald  (17  Q.  B.  102),  and  particularly  of  Erie,  J., 
and  Patteson,  J.,  appears  t/O  bear  out  the  view  that  parol 
evidence  of  the  contract  would  have  been  admissible  if  the 
Statute  of  Frauds  had  been  otherwise  satisfied.  The  opinion  of 
Erie,  J.,  contains  an  exhaustive  analysis  of  the  cases  bearing  on 
the  point,  and  a  powerful  argument  to  the  effect  that  the 
disagreement  of  the  bought  and  sold  notes  is  not  inconsistent 
with  the  existence  of  a  contract.  And  there  is  nothing  in  the 
other  judgments  delivered  in  this  case  to  detract  from  the 
weight  of  this  argument,  although  the  judgment  of  Lord 
Campbell,  C.J.  (concurred  in  by  Wightraan,  J.),  states  that  the 
evidence  in  the  particular  case  pointed  to  an  intention  that  the 
notes  should  constitute  the  contract,  and  that  it  would  be 
difficult  in  the  face  of  this  to  set  up  a  parol  contract.  It  is  at 
least  certain  that  a  contract  made  by  correspondence  is  none 
the  less  binding  because  there  is  afterwards  an  exchange 
between  the  brokers  of  bought  and  sold  notes  in  terms  not 
warranted  by  the  authority  of  the  buyer  {Heyworth  v.  Knight, 
17  C.  B.  (N.  S.)  298).  And  even  a  special  custom  to  contract 
by  bought  and  sold  notes,  of  which  there  appears  to  have  been 
some  evidence  in   Coioie  v.  Remfry  (5   Moo.  P.  C.  2'i2),  can 

*  Per  Gibbs,  C.J.,  in    Cummxng  nisipHus,  Townend  v.  Drake/ord,  1 

V.  Roebuck,  Holt  N.  P.  C.  172;  Tper  Car.  &  K.  20.     By  the  judgment 

Lord  Abinger,  C.B.,  in  Thornton  v.  in  Freeman  v.  Loder,  delivered  by 

Charles,  9  M.  &  W.  805,  809 ;  per  Lord  Denman,  it  is  also  implied 

Lord  Denman,  C.J.,  in  Oregson  v.  that  the  notes  were  the  contract. 
Buch,  4  Q.  B.  737 ;   per  eundem  at 

r  K 
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hardly  derogate  from  the  effect  of  what  would  otherwise 
a  good  mercantile  written  contract  (see  remarks  of  Wilier . 
on  Comie  v.  Remfry  in  Heyworth  v.  Knight,  17  C.  R 
S.  298  and  310,  and  note  pp.  310,  311,  from  which 
appears  that  the  dissentient  judge  in  Gowie  v.  Bemfry 
Pemberton  Leigh).  The  main  point  decided  in  Sievewri^^ 
Archibald,  and  in  which  the  judgment  of  Erie,  J.,  was 
ruled  by  the  majority  of  the  Court,  consisting  of  CSam] 
C.J.,  Patteson  and  Wightman,  JJ.,  was  this,  that 
the  bought  and  sold  notes  or  either  of  them  are 
on  to  satisfy  the  Statute  of  Frauds  a  material 
between  them  is  fatal.  Until  a  variance  is  shown  it  is 
sumed  that  the  bought  and  sold  notes  correspond  so  that 
production  of  one  of  them  containing  all  the  terms  of 
contract  is  primd  facie  suflScient  to  satisfy  the  Statute 
Frauds;  the  presumption  then  being  that  the  other  note 
duly  delivered  and  that  it  corresponded  with  the  one 
{Hawes  v.  Forater,  1  Mood.  &  Rob.  368,  371 ;  Parton  v. 
16  C.  B.  N.  S  11).  It  may  be  inferred  from  the  dedsioa  a 
Sievewright  v.  Archibald,  that  if  the  non-delivery  of  ooeofl 
notes  were  proved,  the  statute  would  not  be  satisfied,  uolesBtkij 
delivery  had  been  dispensed  with  by  the  party  to  wboaW 
should  have  been  delivered  as  in  HuTnphries  v.  CarvoJioi}S^ 
East,  45  ;  Blackburn  on  Sale,  p.  101). 

An  apparent  variance  may  be  sometimes  expluned  lif  | 
evidence  of  mercantile  usage  showing  the  meaning  of  thetenH' 
to  be  such  as  to  render  the  diflference  of  language  immatenJ 
{Bold  V.  Rayiier,  1  M.  «&  W.  343).  This  must  of  coune  k| 
within  the  limits  of  the  general  principles  which  aWi 
evidence  of  mercantile  usage  in  the  construction  of  <k*.j 
ments.  Parol  evidence  has  also  been  admitted  to  ciptaj 
an  apparent  variance  by  showing  tliat  certain  terms  ••  *•] 
deposit  and  discount  contained  at  the  foot  of  the  bought »! 

sold  notes  were  not  employed  to  express   terms  of  the  cfla* 

• 

tract  between  seller  and  buyer,  but  as  memoranda  of  certtf* 
terms  of  the  broker's  employment  as  between  him  awlw 
principals  respectively  (Kempson  v.  Boyle,  3  H.  &  C  7W 
And  where  the  broker  had  delivered  bought  and  sold  notojW 
that  delivered  to  the  defendant  was  unsigned,  and  the  Jefenw 
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kept   it   three  weeks  and  then  objected  not  that  he  did  not      ^^*g  Z^^^ 

make  the  contract  but  that  the  note  was  uTisignedf  this  was  ^ r — - — 

held  evidence  against  him  of  the  contract  and  of  his  employ- 
ment of  the  broker,  and  the  note  delivered  to  the  plaintiff 
having  been  in  identical  tenns  and  signed  by  the  broker,  was 
held  sufficient  to  hind  tJie  defendant  by  the  statute  {Thomson 
V.  Gardiner,  1  C.  P.  D.  777). 

On  the  view  taken  in  the  preceding  pages  of  the  true  function  ^^^'l^^*^* 
of  the  documents  issued  by  the  broker,  little  importance  can  be  contract, 
attached  to  the  formal  entry  in  the  broker's  book.^  At  one  time 
it  was  held  that  the  entry  was  the  contract  (Heyman  v.  Neale, 
1809,  2  Camp.  387 ;  Henderson  v.  Barnwell,  1  Y.  &  J.  387) ; 
but  this  opinion  was  gradually  altered  and  finally  abandoned 
under  experience  of  the  views  entertained  by  merchants 
(Hodgson  v.  Davies,  2  Camp.  531  ;  Ooom  v.  Aflalo,  1826,  6 
B.  &  C.  117;  Thornton  v.  Meux,  182G,  M.  &  M.  44,  where 
Abbott,  C.J.,  retracted  an  opinion  previously  expressed  by  him 
in  Grant  v.  Fletcher,  5  B.  &  C.  436  ;  Halves  v.  Forster,  1834, 
1  Mood.  &  Rob.  368).  It  must  be  admitted  that  the  old 
opinion  is  apparently  adhered  to  by  strong  dicta  in  the  judg- 
ment of  Campbell,  C.J.  (concurred  in  by  Wightman,  J.), 
delivered  in  the  case  of  Sievewright  v.  Archibald  (17  Q.  B. 
124) ;  and  a  similar  opinion  is  maintained  by  Mr.  Benjamin 
in  hLs  book  on  Sale  (2nd  ed.,  p.  221).  In  marshalling  his 
authorities  for  it  I  think  Mr.  Benjamin  erroneously  claims  that 
of  Patteson,  J.,  in  his  judgment  pronounced  in  Sievemright  v. 


*  To  understand  the  effect  of  the 
cases  upon  this  point  it  must  be 
mentioned  that  by  certain  statutes 
and  regulations  now  virtually  re- 
pealed by  the  **  London  Brokers' 
Relief  Act,  1870,"  it  was  laid  down 
that  every  broker  in  London  **  shall 
keep  a  book  or  register,  intituled 
*  the  Broker's  Book,'  and  therein 
truly  and  fairly  enter  all  such  con- 
tracts, bargains,  and  agreements  on 
the  day  of  making  thereof,  together 
with  the  christiin  and  surname  at 
full  length  of  both  the  buyer  and 
seller,  and  the  quantity  and  quality 
of  the  articles  sold  or  bought  and 
the  price  of  the    same,    and    the 


tonus  of  credit  agreed  upon,  and 
deliver  a  contract  note  to  both 
buyer  and  seller,  or  either  of  them, 
upon  being  requested  so  to  do, 
within  twenty- four  hours  after 
such  request,  respectively  contain- 
ing therein  a  true  copy  of  such 
entry :  And  shall,  upon  demand 
made  by  any  or  either  of  the 
parties,  buyer  or  seller,  concerned 
therein,  produce  and  show  such 
entry  to  them  or  either  of  them, 
to  manifest  and  prove  the  truth 
and  certainty  of  such  contracts  and 
agreements.'*  Blackburn  on  Sale, 
pp.  86,  86. 

F  F  2 
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Part  Vlll.      Archibald;  and  I  think  he  omits  to  give  due  weight  to tti 

^^ r      -  ^    mercantile  evidence  given  in  the  2nd  trial  of  Hawea  v.  Fonkr^ 

which  was  held  for  the  express  purpose  of  ascertaining  tb 
usage.  Now  although  it  may  be  inferred  from  the  jadgmMi 
of  Patteson,  J.,  in  Sisv&urt^ht  v.  Archibald  (17  Q.  B.  116),4if 
the  Court  were  by  no  means  prepared  to  accept  the  verdict  m 
Hawea  v.  Forster  as  settling  in  poirU  of  law  that  the  bcMi^ 
and  sold  notes  were  the  contracty  the  evidence  (being  all  on 
way)  and  the  verdict  must  be  taken  as  conclusive  in  poind  4 
fact  that  there  was  no  mercantile  usage  that  the  entry  ihM 
brokers  book  constituted  the  contract.  Now  the  only  argaoMik 
brought  forward  to  control  this  negative  weight  of  menmtSil 
custom  was  the  then  subsisting  regulation  (by  statutory  antk^ 
rity)  concerning  the  broker's  book  and  the  duty  of  the  hrohr 
to  enter  the  contract  in  it.  The  statutory  force  of  that  wp- 
lation  having  been  abrogated,  there  is  now  neither  statute  aor 
custom,  as  there  certainly  appears  no  presumption  from  dn 
nature  of  the  thing,  to  warrant  the  assertion  that  the  entija  ^ 
the  broker's  book  is  the  conh^act, 
Ij  it  evideuco  of        Whether  or  not  the  entry  in  the  broker's  book  is  evidemtf 

the  contrmct.  ,  -^      . 

the  contract  is  a  much  more  diflScult  question.  In  ThorfUMf* 
Meux  (1827),  at  nisi  prius,  Abbott,  C.J.,  refused  to  receive  4i  \ 
broker's  book  as  evidence.  In  this  he  appears  to  have  beea  | 
influenced  by  the  view  that  the  bought  and  sold  notes  are  tki  5 
contract,  and  doubtless  also  by  the  inconvenience,  which  od  a  . 
collateral  question  was  pointed  out  by  him  in  Ooom  v.  JjW»i  : 
6  B.  &  C.  117,  of  making  the  contract  depend  upon  i0t^ 
private  act  of  which  neitlier  of  the  parties  to  it  vxmli  ^  1 
informed.  In  a  later  case,  Thornton  v.  Charlss  (1842),  9  H*  j 
W.  802,  807,  808,  Parke,  B.,  said,  "  I  apprehend  it  has  never  \ 
been  decided  that  the  note  entered  by  the  broker  in  his  book  ■ 
and  signed  by  him  would  not  be  good  evidence  of  the  contnci  \ 
so  as  to  satisfy  the  Statute  of  Frauds  there  being  no  other .  •  • 
or  .  .  .  that  if  the  bought  and  sold  notes  disagree  and  tie** 
be  a  memorandum  in  the  book  made  according  to  the  intent^*' 
of  the  parties,  that  memorandum  signed  by  the  broker  woow 
not  be  good  evidence  to  satisfy  the  Statute  of  Frauds."  I^ 
Abinger,  however,  who  had  in  the  course  of  the  ailment  thrown 
out  $in  opposite  view  said,  "  I  adhere  to  the  opinion  gi^  ^^ 
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me  that  when  the  bought  and  sold  notes  differ  materially  from      Pa«7  J^'^- 

each  other,  there  is  no  contract  unless  it  can  be  shown  that  the   ' 1 — -^ 

broker's  book  was  known  to  the  parties,"  adverting  doubtless  to 
the  same  inconvenience  as  that  pointed  out  by  Abbott,  C.J.,  in 
Goom  V.  Ajlalo  (6  B.  &  C.  117).  The  view  favoured  by  Mr. 
Blackburn  (on  Sale,  p.  114),  is  that  this  consideration  of  the 
inconvenience  of  making  the  terms  of  the  contract  depend  on  a 
private  act  of  the  broker's  ought  to  turn  the  scale*  but  he  thinks 
the  point  must  remain  doubtful  until  there  is  a  decision  of  a 
Court  of  Error  upon  it.  That  is  to  say  he  thinks  it  would  require 
the  decision  of  a  Court  of  Error  to  outweigh  the  dicta  of  Parke,  B., 
iibove  cited.  It  is  to  be  observed  that  since  the  publication  of 
Blackburn  on  Sale,  one  ground  of  the  refusal  in  Thmmton  v. 
Meux  to  admit  the  broker's  book  as  evidence,  namely  the 
notion  that  the  bought  and  sold  notes  are  tlie  contract,  has 
been  cut  away  by  the  judgments  in  Sievewrirjht  v.  Archibald. 

In  the  Irish  case  of  Richey  v.  Garvey  (1847),  10  Ir.  Law  Rep. 
544,  a  note  made  by  the  broker  two  days  after  the  contract  and 
not  sent  to  either  pai-ty,  was  admitted  to  satisfy  the  Statute  of 
Frauds ;  there  being,  apparently,  satisfactory  parol  evidence  of 
the  contract. 

In  the  apparent  conflict  of  authority  upon  the  question,  I  SembU  that  it 

is  practicftllT 

submit  the  following  solution.     The  entry  can  only  be  evidence  aselesBas 

between  the  parties,  If  the  broker  had  authority  to  make  and  ®^  ^^ 

sign  it  from  the  party  to  be  charged  (Pitts  v.  Beckett,  13  M.  & 

W.  763).     Of  that  authority  there  can  hardly  be  any  direct 

evidence.     It  can  only  be  presumed  from  the  fact  that  he  had 

quthority  to  inake  and  did  make  tlte  contract.     To  use  the 

entry  cw  evidence  of  the  contract  would  be  reasoning  in  a  circle, 

and  where  propounded  as  the  only  evidence,  or  as  evidence  to 

decide  in  case  of  variance  between  the  bought  and  sold  notes, 

common  sense  counsels  its  rejection.     But,  if  the  terms  of  the 

contract  are   proved  aliunde,  whether  by  parol  evidence   or 

otherwise,  and  agree  with  the  entry  made  and  signed  by  the 

broker,  there  is  then  a  constat  as  to  his  authority  to  make  and 

sign  it.     For  the  broker  being  employed  to  make  the  contract.  But  the  contnet 

would  be  authorised  to  do  what  ia  necessary  to  make  it  binding,  «/i^5<£7may 

according  to  the  principle  above  stated,  p.  221,  ante.  The  entry  f^^^l^l}^! 

80  corroborated  may  then  be  fairly  admitted  to  satisfy  the  ?««<!*. 
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Statute  of  Frauds  {Rickey  v.  Garvey,  10  Ir.  L.  Rep.  544; 
Thomson  v.  Gardiner,  1  C.  P.  D.  777).  This  reasoning  vl 
apply  equally  to  such  a  jotting  as  mentioned  above  (p.  418^ 
supra),  as  to  any  more  formal  entry  such  as  was  fonnei^ 
required  by  the  regulations  in  the  case  of  brokers  in  die  (% 
of  London.  The  solution  of  the  question  here  proposed  ai^poB 
hardly  inconsistent  with  the  dicta  of  Bai-on  Parke  in  Zlomtei 
v.  Cliarles ;  it  is  consistent  with  the  admission  of  the  broko^i 
note  in  the  Irish  case  oi  Rickey  v.  Garvey;  and  it  justifies  tha 
rejection  of  the  broker's  book  as  emdeTice  by  C.J.  Abbott^ii 
Tkoimton  v.  Meux, 

In  regard  to  the  earning  of  his  commission  by  the  broker,  tke 
criterion  is,  generally  speaking,  the  making  of  a  contnMi 
And,  as  a  general  rule,  the  commission  is  earned  by  the  hroktf 
by  whose  intervention  the  parties  are  brought  together  in  dM 
matter  which  results  in  a  contract,  although  he  is  not  actaaDj 
employed  at  the  time  the  bargain  is  struck  (TTi/Jtinicmf. 
Martin,  8  C.  &  P.  1,  5;  Burnet  v.  B(mck,  9  C.  &  P.  6M; 
Bussell  on  Agency,  p.  130  et  seq.  And,  as  to  house  ageoK 
Marshall  v.  Clements,  L.  R.  9  C.  P.  139). 


Insuranoe 
brokers  are 
common  agents 
to  effect  policies 
of  marine 
insurance. 


Their  general 
authority  on 
behalf  of  the 
underwriter. 


Insurance  Brokers. 

According  to  the  practice  in  this  country,  marine  insaniDoeii 
usually  effected  through  the  agency  of  insurance  broken,  wko 
are  common  agents  between  the  underwriters  and  the  insnwi 
As  agent  for  the  insured,  the  broker  efiFects  the  policy;  andu 
agent  for  the  underwriters  he  receives  the  premium,  and  ddnw 
and  sometimes  subscribes  the  policy.  He  has  a  right  of  retentiot 
or  lien  upon  the  policy  for  the  premium  which  he  has  paid  or » 
liable  to  pay  for  it  (Fisker  v.  SviitJi,  4  App.  Ca.  1). 

In  regard  to  his  authority  as  agent  for  the  underwriter  it  btf 
been  held  that  to  prove  authority  of  the  agent  to  subflciibe » 
policy  or  sign  a  memorandum  of  alteration  upon  it,  primdfrfi^ 
evidence  is  afforded  by  showing  that  the  underwriter  had  befa« 
paid  losses  in  accordance  with  instruments  similarly  subficnW 
or  signed  (Haugkton  v.  Exvhank,  4  Camp.  88;  BrockldHXfii'^- 
Sugrue,  5  Carr.  &  P.  21).  It  has  been  also  ruled  by  I^ 
Ellenborough  that  where  a  broker  has  authority  to  sabscnbe  « 
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policy  he  has  authority  to  adjust  the  loss  on  it  {Ricliardaon  v.      ^^^  J^^^ 

AttdevaoUy  1  Camp.  43,  note  a).     It  has  been  decided  that  he  '^ r — — ^ 

has,  in  the  absence  of  a  proved  usage,  no  general  authority  to 
pay  a  loss  {Bell  v.  Auldjo,  4  Dougl.  48).  But  where  the  broker 
has  been  in  the  habit  of  settling  losses  for  the  underwriter, 
which  the  latter  lias  afterwards  paid ;  this  would  probably  be 
evidence  of  such  an  authority ;  and  it  has  been  held  to  be 
sufficient  evidence  of  an  authority  on  behalf  of  the  underwriter 
to  refer  a  dispute  concerning,  such  loss  to  arbitration  {Goodwin 
v.  Brooke,  4  Camp.  163). 

In  regard  to  his  authority  on  behalf  of  the   insured,  the  Their  general 
broker  has,  by  the  established  usage,  general  authority  to  effect  behalf  of  the 
a  policy  in  his  own  name  on  behalf  of  his  principal,  and  he  can  ^n®^®*^- 
of  course  sue  in  his  own  name  upon  the  policy  so   effected 
(Russell  on  Agency,  2nd  ed.,  p.  53;    Provincial  Insurance 
Co.  of  Canada  v.  Leduc,  L.  R.  6  P.  C.  221,  224  ;  Lloyds'  v. 
Harper,   10  Ch.  D.    290,  321).      This  does  not  prevent  the 
application  of  the  ordinary  rule  already  adverted  to  in  regard  to 
agents  generally  and  particularly  brokers  for  sale  (p.  430,  ante  ; 
Calder  v.  Dobell,  L.  R.  (5  C.  P.  486),  that  the  principal,  hitherto 
undisclosed,  may  sue  on  the  contract  made  in  the  agent's  name, 
subject  to  any  defences  or  equities  which  without  notice  may 
exist  against  the  agent  (Browning  v.  Provincial  InsaraTice 
Co,  of  Cannula,  L.  R.  5  P.  C.  Ap.  263).     It  is  the  duty  of  the 
broker  to  state  all  material  facts  and  the  latest  intelligence 
concerning  the  ship  insured,  and  the  principal  is  responsible  for 
his  doing  this,  so  that  the  policy  is  avoided  if  a  material  fact  is 
concealed  by  the  broker,  although  the  latter  may  have  thought 
it  immaterial  {Sliirley  v.  Wilkinson,  1  Dougl.  306  note).     It  is 
also  within  the  broker  s  general  authority,  the  policy  being  left 
or  placed  in  his  hands,  on  behalf  of  the  insured,  to  adjust  and 
receive  payment  in  money  of  any  return  of  premium  or  any  loss 
on  a  policy  which  he  has  effected  {Shee  v.  Clarkson,  12  East, 
507,  511  ;  Todd  v.  Reid,  4  B.  &  Aid.  210  ;  Russell  v.  Bangley, 
4  B.  &  Aid.  395,  399 ;  Siveeting  v.  Pearce,  7  C.  B.  N.  S.  449, 
480 ;  Russell  on  Agency,  p.  57).  In  a  number  of  cases,  evidence  Usage  to  set  off 
has  been  given  of  a  usage  at  Lloyds'  for  the  broker  and  under-  underwriter  aiui 
writer  between  whom  there  are  running  accounts,  to  settle  a  loss  ^'^^°^- 
by  setting  off  premiums  due  on  other  policies  made  by  the  same 
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broker  with  the  underwriter,  so  that  the  amount  set-off  iii 
considered  and  treated  as  a  payment.  In  all  the  earlier  cam 
it  was  held  that  such  a  usage  was  not  binding  on  the  awnnl 
In  Todd  V.  Reid  (4  B.  &  Aid.  210),  it  was  broadly  laid  down  If 
the  Court  of  King's  Bench,  that  no  usage  could  sanction  sndii 
practice.  In  Russell  v.  Bangley  (4  B.  &  Aid.  395),  a  amikr 
usage  is  set  up,  but  the  Court  did  not  regard  the  facts  as  ooi- 
sistent  with  the  view  that  the  underwriter  was  released,  paitieih  ■ 
larly  as  his  name  was  not  struck  off  the  policy.  In  BarUeU  r.  I 
Fentland,  in  1830  (10  B.  &  C.  760),  evidence  was  given  of  the  j 
usage,  which  I  here  quote,  as  being  at  least  clear  and  intelligibk  i 
The  usage,  as  here  stated,  is  "  That  when  a  policy  is  adjiutal  ' 
payment  is  made  at  the  expiration  of  a  month,  at  which  tins 
the  broker  s  account  is  credited  with  the  amount  of  the  ha,ni 
if  the  premiums  due  fell  short  of  such  amount  the  balance  ii 
paid  to  the  broker  in  cash.  If  at  the  time  of  adjustment,  tk 
amount  of  premiums  due  from  the  broker  to  the  underwriter 
exceeds  the  amount  of  the  loss,  it  is  usual  for  the  underwriter 
to  strike  his  name  off  the  policy  at  that  time,  but  the  broker  ii 
not  credited  till  the  end  of  the  month,  it  being  considenl 
that  during  the  interval  the  assured  may  call  for  the  moMJ 
from  the  underwriter."  In  this  case  the  insurer  resided  it 
Plymouth,  and  it  was  proved  that  he  was  not  in  fact  aoquainted 
with  the  usage.  It  was  decided,  in  effect,  that  the  underwriter 
was  not  released  unless  there  was  something  to  show  that  the 
insured  had  assented  to  his  release  ;  or  at  least  that  he  fit 
cognizant  of  the  alleged  usage.  In  the  case  of  Scott  v.  Irvitjf 
six  years  later  (1  B.  &  Ad.  609),  where  the  insured  resided  in 
Glasgow,  the  decision  was  to  a  similar  effect.  At  length  ffl 
Stewaii  v.  Aberdein  (4  M.  &  W.  211,  228),  where  a  set-off  wis 
pleaded  in  accordance  with  the  above-mentioned  usage,  of  which 
evidence  was  again  given,  and  it  also  appeared  that  the  plaint® 

• 

had  for  several  years  employed  the  brokers  as  his  agents* 
London  for  effecting  insurances,  and  it  was  stated  that  tb« 
custom  was  generally  known  in  Livei*pool,  where  the  plaint 
carried  on  his  business ;  it  was  held  that  there  was  suflScic^ 
evidence  of  a  custom  between  the  brokers  and  underwrite 
to  make  settlements  in  account  by  taking  credits  as  paymel^ 
and  also  of  the  knowledge  of  the  plaintiff  of  such  a  custom  ^^ 
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F  liis  authority  to  the  brokers  to  settle  with  the  underwriters.      P^RJ^  Vlll. 

"he  set-off  claimed  was  allowed  accordingly.     But  in  Sweetiiig   ^— — ^' ^ 

.Pearce  (7  C.  B.  N.  S.  449,  9  C.  B.  N.  S.  534),  where  it  was  pj^tlld)' 
admitted  that  the  plaintiff  (who  was  a  shipowner  in  London)  fP^°  ^®**^  *^^ 

'  ^  -^  ^    the  usage,  not 

lid  not  in  fact  know  of  the  usage  in  question,  though  it  was  being  in  fact 

J    i_        1        •  1  1  known  to 

imnd  by  the  jury  that   the  usage  was   generally  known    to  assured,  could 

nerchants   and  shipowners  : — it    was    held    by  the    Court    of  °°*  ^^^^  ***™* 

!}ommon    Pleas,  and  on  appeal  by  the    Exchequer  Chamber, 

HaX  the  plaintiff  could  not  be  bound  by  the  usage.     Several 

3f  the  judges  in  the  Exchequer  Chamber  express  the  opinion 

that  the  usage  proved  is  unreasonable ;  and  assume  that  the  Decision  in 

decision  in  StewaH  v.  Aberdein  was  based  on  the  view  tliat  '^^"''i*'^^* 

khe  plaintiff  not  only  knew  of  the  usage  but  assented  to  the  unsatisfactory. 

i^ement   of  accounts  on    that   footing.       It   is,    moreover, 

observed  by  Cockburn,  C.J.,  that  the  evidence  of  the  plaintiff's 

knowledge  in  Stewart  v.  Aberdein  was  unsatisfactory. 

It  was  formerly  necessary,  under  25  Geo.  III.  c.  44,  for  a  statutory 
person  residing  in  Great  Britain  who  made  or  caused  to  be  made  toTn^itlon  oT 
I  policy  of  insurance  upon  his  interest  in  any  ship  or  goods  to  ?»;>"«  o/ pei^wtt 

*^       •'  -t  J  r         o  interested  or 

insert  in  the  policy,  either  his  own  name  as  the  person  interested,  agent. 
«the  name  of  the  person  who  effected  the  policy,  as  the  agent 
rf  the  person  interested.  But  the  statute  28  Geo.  III.  c.  56 
wpealed  this  and  enacted  instead  to  the  effect  that  it  should 
wt  be  lawful  for  any  person  to  make  or  cause  to  be  made  a 
policy  on  ship  or  goods  without  inserting  in  the  policy  the  name 
wuwial  style  and  firm  of  one  or  more  of  the  persons  interested  ; 
or  instead  thereof,  the  name  or  style  and  firm  of  the  consignor 
■>r  consignee ;  or  of  the  person  residing  in  Great  Britain  who 
^1  receive  the  order  for  and  effect  such  policy  of  assurance,  or 
rf  the  person  who  shall  give  the  order  or  direction  to  the  agent 
Dr  agents  immediately  employed  to  negociate  or  effect  such 
policy.  Under  the  last-mentioned  statute  the  broker  who  effects 
Ae  policy  need  not  describe  himself  as  agent  (Bell  v.  Gilson,  1 
B.4P.  5H5,  and  d^  Vi^nier  v.Swainso^},  cited  in  note  to  same 
owe  at  p.  346 ;  Russell  on  Agency,  p.  53). 

It  is  a  well  understood  practice  between  insurance  brokers  and  URaf?e  to  allow 
''derwriters  in  London  for  the  latter  to  give  the  broker,  besides  .'cu Jon  protiu 
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Part  VIII.      Jiis  commission  of  £5  per  cent.,  a  gratuity  or  allowance  of  11 

^ r per  cent,  on  the  profits  ascertained  at  the  end  of  the  year ;  and 

cent. commission!  *^®  broker  has    been  held  entitled  to  retain  this  allowaooe^ 

without  accounting  for  it  to  his  principal,  although  not  stated  it 
the  accounts,  and  alleged  by  the  latter  to  be  received  withwit 
his  knowledge  (Great  Western  Insurance  Co.  v.  Curdiffe,  L.& 
9  Ch.  525). 

Stock-brokers. 

I  shall  consider  stock-brokers  (or  more  properly  speaking 
stock  and  share  brokers),  particularly  in  relation  to  the  usago 
of  the  London  Stock  Exchange.  If  the  length  at  whidi  I 
discuss  this  subject  appears  disproportionate,  this  is  owing  to 
the  peculiar  nature  of  the  usages  themselves,  and  the  minate- 
ness  with  which  they  have  been  investigated  in  the  cases  befoR 
the  Courts. 

According  to  the  general  principle  already  laid  down  (p.  426, 
ante),  when  a  stranger  gives  an  order  to  a  broker  who  is  % 
member  of  the  London  Stock  Exchange  to  buy  or  sell  shares  he 
gives  him  authority  to  make  a  contract  on  the  footing  of  tie 
usages  of  that  market,  provided  such  usages  sxefair — that  is  to 
say  not  calculated  for  the  benefit  of  members  at  the  expense  of 
the  outside  public — and  provided  they  do  not  alter  the  essentiil 
ing  to  ihe  usages  character  of  the  contract  purporting  to  be  made  by  the  bnier 
^^'  on  behalf  of  his  principal.  The  most  important  and  difficult 
cases  which  have  been  discussed  in  the  Courts  in  regard  to  these 
usages  are  those  which  relate  to  the  liability  on  shares  Id 
companies  sold  on  the  Stock  Exchange. 


Broker  on 
London  Stock 
Exchange  has 
authority  to 
contract  accord 


Liability  on 
sharei  sold  on 
the  Stock 
Exchange. 


In  a  contract  for  the  sale  of  property  involving  liabilities,  ^ 
is  generally  presumed  to  be  the  intention  that  the  buyer,  wbil^ 
taking  all    the    advantages    of   ownership,   is   to  accept  tb^ 
liabilities  and  relieve  and  indemnify  the  seller  therefrom.    Th* 
sale  of  shares  in  uudertakings  and  companies  involving  liabili^J 
is,  as  I  shall  presently  show,  no  exception  to   this ;  but  tb® 
question  who  is  the  person  to  be  fixed  with  the  liability   ^^ 
shares  sold  in  the  usual  manner  on  the  Stock  Exchange  f^^ 
undergone  much  consideration. 
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The  immediate  buyer  from  the  broker  is  most  commonly      P^"  ^^^^ 

.  ;  §  2. 

another  member  of  the  Stock  Exchange,  who,  dealing  on  his 


own  account  for  the  profit  on  the  turn  of  the  market  is  called  a  gJ^J'^chln*^'' 
jobber  as  distinguished  from  a  broker.    The  contract  between  contract  with 

each  other  as 

these  two  is  of  course  made  on  the  footing  of  the  usage  of  the  princii»ala. 
Stock  Exchange,  and  will  be  binding  between  them  according  to  Jobbers  and 

.  1        oi       1     Brokers. 

such  usage;  it  being  the  basis  of  all  dealings  on  the  Stock 
Exchange  that  members  are  responsible  to  each  other  as 
principals  on  the  contracts  made  by  them  whether  on  their  own 
account  or  on  account  of  others. 

The  express  contract,  which  is  usually  made  verbally  between  Nature  of  their 
the  broker  and  the  jobber,  is  simply  to  sell  so  many  shares  of  a 
certain  description  at  a  certain  price.  It  may  be  expressed,  but 
if  not  expressed  would  be  understood  that  the  sale  is  "  for  the 
account,"  meaning  for  settlement  at  a  certain  date  which  is  well 
known  to  members,  there  being  two  fixed  dates  in  each  month 
known  as  settling-days.  The  seller  is  informed  of  the  contract 
by  a  memorandum  or  contmct  note  furnished  to  him  by  the 
broker,  and  stating  that  the  broker  has  sold  for  him  "  for  the 
account,"  or  "  for  settlement,"  (specifying  the  date  of  the 
settling-day)  a  certain  number  of  shares  of  the  specified 
description  at  so  much  per  share,  stating  the  total  amount  of 
purchase-money  and  deducting  the  commission. 

According  to  the  usage  of  the  Stock  Exchange  as  interpreted  According  to  the 
by  the  decisions,  the  meaning  of  the  contract,  from  the  point  of 
view  of  the  jobber,  has  been  stated  to  be  as  follows  : — "  I  (the 
jobber)  agree  with  you  (the  seller)  that  on  the  settling-day  I 
will  either  myself  take  and  pay  for  the  shares,  or  I  will,  on  the 
previous  day^  furnish  you  with  the  name  of  another  person  who 
will  agree  with  you  to  take  a  transfer  of  the  shares,  and  will 
pay  for  them,  and  if  you  desire  to  enquire  into  the  responsibility 
of  that  person  you  shall  have  a  limited  number  of  days  to  do 
so  "  {NichalU  V.  Men^y,  L.  R.  7  H.  L.  530,  per  Lord  Chancellor 
(Cairns),  541 ;  cf.  GrisaeU  v.  Bi'istowe,  L.  R.  4  C.  P.  46,  and 
Maxted  v.  Paine,  2nd  action,  L.  R.  6  Ex.  132). 

In  order  to  simplify  the  description  of  the  usage  I  shall  take 
a  simple  case,  and  suppose  the  jobber  who  buys  the  shares  in 

*  The  day  fixed  for  giving  the      '*  name  day,''  and  is  the  day  before 
name  is  called  the  **  ticket  day  "  or      the  **  settUng  "  or  "  account "  day. 
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the  first  instance  from  the  seller's  broker  to  sell  them  in  one  kit 
to  another  broker  acting  for  a  buyer.  On  the  ticket  day,  tke 
buyer's  broker,  in  token  of  his  "taking  up"  the  shares, haodi 
to  the  jobber  a  ticket  containing  the  name  of  the  buyer  andtb 
number  of  shares  bought,  and  the  jobber  passes  this  tid[eiti 
the  seller's  broker,  who  thereupon  makes  out  a  transfer  of  tke 
shares  to  the  buyer  named  on  the  ticket.  Having  procured  tke 
execution  by  his  principal  of  tlie  transfer,  the  usual  couneii 
for  the  sellers  broker  to  hand  over  the  transfer  to  the  broker  of 
the  buyer  named  on  the  ticket  on  receiving  from  him  the  price 
expressed  in  the  transfer,  any  difference  in  price  being  setthd 
between  the  jobber  and  the  broker  {GrisseU  v.  Brist(me,LK 
4  C.  P.  p.  51). 

Having  thus  for  simplicity  described  a  cf.se  where  the  sbarei 
sold  are  bought  in  a  single  and  entire  lot  and  comprised  in  a 
single  ticket,  I  proceed  to  the  more  complex  (and  commoner) 
cases.  As  purchases  of  shares  by  persons  intending  to  hoU 
them  are  commonly  made  quite  irrespective  of  the  sales  bf 
shareholders,  it  is  not  to  be  expected  that  a  ticket  issued  by* 
buyer  should  exactly  correspond  to  the  lot  sold  to  the  jobbed 
In  order  to  facilitate  dealings  it  is,  by  the  usage,  competent  to 
the  jobber  (who  I  still  suppose  to  be  the  immediate  purchaser 
from  the  seller's  broker)  to  split  up  the  lot  so  bought  by  bio 
into  parcels,  according  to  the  tickets  which  ma}"^  happen  to  b&ve 
been  passed  to  him,  and  to  appropriate  to  each  parcel  the  name 
on  the  corresponding  ticket.  This  he  does  by  passing  tbe 
several  tickets  to  the  seller's  broker,  and  the  parcel  represented 
by  each  ticket  passed  by  him  is  then  separately  dealt  with,  in 
the  manner  above  described. 

Further,  instead  of  being  passed  from  the  broker  of  the 
buyer  through  the  hands  of  a  single  jobber  to  the  broker  of  the 
seller,  the  ticket  may  pass  through  the  hands  of  several  members 
of  the  Stock  Exchange,  and  may  be  "  split "  by  any  holder 
(which  is  done  by  keeping  in  his  possession  the  original  ticketand 
passing  copies  of  it  filled  in  respectively  with  smaller  amounts 
making  up  in  the  aggregate  the  number  of  shares  in  the 
original  ticket)  with  the  result  that  the  member  who  hs* 
receives  the  ticket  or  "  split "  settles  the  transaction  with  the 
member  who  issued  the  ticket,  in  the  manner  above  stated. 


STOCK  EXCHANGE  MODE   OF   DEALING.  4i5 

A  broker  who  sells  shares  for  his  employer  for  the  settling-      Part  VIII. 

Say  will,  in  the  ordinary  course  of  business  above  described,    " 1^ ' 

yeoeive,  on  the  ticket  day,  a  ticket  or  tickets  corresponding  to 
tbe  shares  sold ;  and  he  has  the  intervening  period  until  the 
ligtday  of  transfer  (10  days  later)  to  get  the  transfers  executed 
}sj  his  employer,  and  (if  desired)  to  make  enquiries  as  to  the 
names  on  the  tickets.  But  there  is  nothing  to  prevent  tickets 
l)eing  passed  on  from  one  member  of  the  Stock  Exchange  to 
another,  after  the  ticket  day  and  up  to  the  last  day  allowed  for 
tnosfer.  In  every  case  the  ultimate  holder  of  the  ticket  is 
liable  according  to  the  rules  of  the  Stock  Exchange,  to  deliver 
transfers  according  to  the  ticket,  and  entitled  upon  due  delivery, 
to  receive  payment  from  the  issuer  of  the  price  mentioned  in 
tlie  ticket :  and  upon  settlement  of  these  obligations  between 
tlie  persons  so  ultimately  liable,  or  upon  the  relation  being 
dnly  constituted  between  them  and  the  lapse  of  a  certain 
period  without  any  reclamation  being  made,  all  the  interme- 
diate contractord,  being  members  of  the  Stock  Exchange,  are 
discharged. 

The  Courts  have  in  efifect  held  that  what  is  thus  imported  by  Legal  effect  of 

usage  into  contracts  made  on  the  Stock  Exchange  is  not  unfair  ^^,rdin«  to  the 

to  the  outsider,  nor  such  as  to  change  the  essential  character  of  tieci»i»n»- 

the  contracts.     They  have  decided  that  when  the  jobber  who 

is  buyer  in  the  first  instance,  has  passed  to  the  seller's  broker  a 

ticket  giving  the  name  as  buyer  of  a  person  who  has  agreed  to 

take  the  shares,  or  a  parcel  of  them,  and  the  buyer's  broker  has 

m  due  course  paid  for  the  shares  and  taken  from  the  seller's 

broker  the   share  certificates  and   transfers   executed   by    the 

seller  in   favour  of  the  person  whose  name  is  on  the  ticket 

^  buyer,   then   the  jobber  (having  settled   all  differences  of 

purchase-money  according  to  his  original  contract)  is  discharged 

*>  far  as  relates  to  the  parcel  of  shares  so  dealt  with  (Grissell  v 

^ristowe,  L.  R.  4  C.  P.  36  ;  Coles  v.  Bnstowe,  L.  R.  4  Ch.  8  ; 

^axtedy,  Paine,  2nd  action,  L.  R.  4  Ex.  203, 6  Ex.  132).     But,  if 

the  name  given  by  the  jobber  is  that  of  a  person  who  has  not 

•^ed  to  take  a  transfer  (Maxted  v.  Paine,  Ist  action,  L.  R.  4 

***•    ^1),   or   of  an   infant,   who   has   no   capacity  to   contract 

^^^y  V.  Nichalh,  L.  R  7  Ch.  733 ;  NichalU  v.  Mein-y,  L.  R. 

^-  -ti,  530),  then  he  is  not  discharged,  but  is  liable  as  if  he 
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The  deciftions 
taken  in  ortlcr 
of  time. 


SuUon  V. 
Tatkam. 


had  agreed  to  take  the  shares  absolutely.  It  was  also 
on  the  appeal  in  Sheppard  v.  Murphy  (2  Ir.  Rep.  Eq.  500) 
that  a  settlement  made  according  to  the  usage  above  mentioDed 
between  the  ultimate  holder  of  the  ticket  (who  was  himself  4» 
seller)  and  the  issuer  of  the  ticket  (being  the  broker  who  hal 
by  the  instructions  of  the  person  named  in  the  ticket  boogk 
the  shares  in  respect  of  which  the  ticket  was  issued),  creilrf 
a  privity  between  the  seller  and  the  employer  of  the  broker 
ds  purchaser ;  so  that  the  latter  was  bound  to  indemnify  aDd 
relieve  the  former. 


Having  thus  sketched  the  salient  points  of  the  decisioDi 
based  on  the  usage  of  the  Stock  Exchange,  I  must,  in  order 
fully  to  explain  the  ratio  decidendi  as  well  as  to  show  more 
completely  the  effect  of  the  decisions,  give  some  details  of  the 
cases  in  their  order  of  date. 

In  SutUm  V.  Tatham  (1839,  10  Ad.  &  El.  27)  the  genenl 
rule  was  laid  down  that  a  person  employing  a  bmker  on  the 
Stock   Exchange    must   be   taken   to   authorise   his  acting  in 
obedience  to  the  rules  of  the  Stock  Exchange.     Thecircom- 
stances  were  that  the  defendant  having  only  fifty  sliares,  bf 
mistake  ordered  the  broker  (the  plaintiff)    to  sell  250,  and, 
default  having  been  made  in  delivery  of  shares  the  purchaser's 
broker  bought  in  shares  and  charged   the   plaintiff  with  A© 
differences  and  commission  which  the  latter  paid  in  accordano© 
with  the  rules  of  the  Stock  Exchange.     The  plaintiff  was  helA 
entitled  to   recover   these   payments   from   the  defendant  his 
employer. 
Wynne  v.  Price.       In  Wynne  V.  Pn'^e  (1849,  3  De  G.  &  S.  310)  by  decision  oC 

Vice-Chancellor  Knight  Bruce,  a  privity  was  established 
between  the  plaintiff  who  was  the  seller  of  shares  in  a  railway 
company,  and  the  defendant  who  was  the  broker  of  the  ulti- 
mate purchaser,  and  who  (his  principal  not  being  ready)  ha» 
agreed  with  the  jobber  to  take  the  shares,  and  had  receive<i 
from  the  seller  s  broker  a  transfer  to  himself  execiited  by  tt^ 
seller,  and  paid  to  the  seller's  broker  the  agreed-on  price  of  tb© 
shares  :  and  the  defendant  was  ordered  to  execute  the  transfer 
and  deliver  it  to  the  secretary  of  the  company  for  registwti^^ 
to  pay  the  calls  made  since  the  sale  and  to  indemnify  the  9e\i^ 
ajrainst  future  calls. 
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Shaw  V.  FisJier  (1855,   5  D.  M.  &  G.  596)  is  a  decision  of      P^"  J^I. 

Lord  Gran  worth's,  which,  though  not  based  on  Stock  Exchange    ^^ -r— ^ — " 

usage,  may  be  here  appropriately  mentioned.  Shaw  sold 
certain  railway  shares  to  Fislier,  who  sold  them  again  to  one 
Caermichael.  Shaw  executed  a  transfer  to  Gaermichael,  who 
afterwards  absconded.  Shaw  filed  a  bill  for  specific  per- 
formance against  Fisher,  and  a  decree  was  made  ;  but  ulti- 
mately, after  an  enquiry  into  the  title,  the  defendant  succeeded 
on  the  ground  that  Shaw  having  executed  a  transfer  in  favour 
of  Caerraichael,  who  might  at  any  time  come  in  and  register  it, 
could  not  make  a  title  to  the  shares  so  as  to  carry  out  the 
contract  with  Fisher  on  which  the  bill  was  founded. 

In  Taylor  v.  Stray  (1857,  2  G.  B.  N.  S.  175),  a  case  arising  Taylor  v.  Stray. 
out  of  the  failure  of  the  Royal  British  Bank,  the  plaintiff  was  a 
broker  on  the  Stock  Exchange  who  had  in  accordance  with  the 
rules  of  the  Stock  Exchange  paid  the  purchase-money  of  shares 
which  his  principal  (the  defendant)  declined  to  take  or  pay  for, 
and  he  brought  the  action  to  recover  the  money  so  paid.  The 
stoppage  (which  resulted  in  bankruptcy)  of  the  bank  occurred 
between  the  date  of  the  sale  of  shares  and  the  day  fixed  for 
settlement.  It  was  proved  that  the  Bank  refused  to  prepai'e  a 
transfer,  and  there  was  some  evidence  that  they,  as  a  general 
rule,  declined  to  recognise  transfers  after  the  failure,  and  this  was 
insisted  on  in  argument  as  a  ground  why  the  plaintiff  could  not 
have  been  compelled  to  pay.  The  seller  had  however  tendered 
transfers  duly  executed,  and  it  was  shown  to  be  the  rule  of  the' 
Stock  Exchange  that  on  such  tender  the  member  of  the  Stock 
Exchange  making  the  contract  for  the  purchaser  is  bound  to  pay. 
The  Gourt,  consisting  of  Gresswell,  J.,  Growder,  J.,  and  Willes,  J., 
held  that  the  plaintiflF  was  entitled  to  recover.  Gresswell,  J., 
in  his  judgment,  observed  that  the  only  question  of  difficulty 
was  whether  the  seller  could  be  said  to  have  tendered  the 
things  he  contracted  to  sell.  This  question  he,  as  well  as  Mr. 
Justice  Growder,  decided  in  the  affirmative.  Willes,  J.,  based 
his  judgment  on  the  ground  that  whatever  might  be  the  rights 
as  between  buyer  and  seller,  the  broker  having  been  compelled 
to  pay  according  to  the  course  of  business  of  the  market,  was 
entitled  to  recover  from  his  principal  the  money  so  paid. 

This  judgment  was  aflSrmed  in  the  Gourt  of  Error  (before 
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Part  viit.      Lord  Campbell,  Lord  C.  Baron  Pollock,  Coleridge,  J.,  Erie,  J, 
— ■ — ^ — -^    Crompton,  J.,  and  Bramwell,  B.),  without  hearing  coansel  fa 

the  respondents. 
Stray  r.  Russell,       Subsequently,  and  in  regard  to  the  same  transaction,  the  pv* 

chaser  Stray  brought  an  action  against  the  seller  Ru89eUbi% 
return  of  the  purchase-money,  and,  it  was  decided  both  in  tk 
Queen's  Bench  and,  on  error,  in  the  Exchequer  Chamber,  thatke 
could  not  recover  (Stray  v.  Russell,  1  E.  &  E.  880,  916,  Er.Ck) 
The  contract,  says  Lord  Campbell  (1  E.  &  E.  901),  as  interpreted 
by  the  usage  of  the  Stock  Exchange,  is  to  sell  and  deiiier 
genuine  transfers  and  certificates,  with  the  interests  and  righi 
which  they  convey.  In  the  judgment  of  the  Court  of  Error  it 
is  said, — "  construing  the  contract  by  the  usage  of  the  Stock 
Exchange,  subject  to  which  it  was  made,  there  was  no  usder- 
taking  by  the  vendor  of  the  shares  to  obtain,  absolutely,  (k 
consent  of  the  directors  to  the  transfer."  The  plaintiff's  cm 
was  also  held  to  fail  because,  as  he  in  the  first  instance  declioed 
to  take  the  shares,  it  was  not  shown  that  the  failure  to  cuij 
out  the  transaction  was  owing  to  the  action  of  the  diredon 
In  the  report  of  this  case  (1  E.  &  E  901)  we  find  abo  i 
reference  to  an  important  observation  of  C.  Baron  Pollod[  ii 
the  Court  of  Error  in  Taylor  v.  Stray,  that  what  the  purduier 
was  to  get  was  not  an  assured  transfer  into  his  own  name  hit 
the  jus  disponendi. 

In  two  applications  (Ex  parte  Walton  and  Ex  parte  Hwt, 
3  Jur.  N.  S.  353)  made  before  V.-C.  Kindersley,  arisiog  al» 
out  of  the  failure  of  the  Royal  British  Bank,  he  refused  to 
strike  off  the  name  of  the  vendor  from  the  list  of  contributories, 
but  this  decision  was  given  expressly  without  prejudice  to  mj 
right  of  indemnity  which  the  vendors  might  have  against  their 
vendees.  The  same  judge  gave  a  similar  decision  in  r^rd  to 
shares  in  Overend,  Gurney  &  Co.  in  Walker's  com,  L  R.  J 
Eq.  554. 

Bertningham  v.  Sheridan  (1864,  33  Beav.  G60)  is  a  case 
which  though  not  arising  out  of  a  contract  made  on  the  Stock 
Exchange,  has  been  so  frequently  referred  to  in  the  cases  now 
under  discussion,  as  to  require  some  comment.  The  plaintiff 
being  the  registered  owner  of  1,000  £5  shares  in  a  life  assurance 
company,  on  which  5s.  only  h|ui  been  paid,  verbally  agreed  to 


£x  parte  Walton 
Ex  parte  Hue. 


Walker*s  case. 


Bfrmingham  v. 
Sheridan. 
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sell  them  to  the  defendant  for  JE250,  and  the  defendant  agreed      ^^**  J^^' 

to  purchase  them  on  those  terms.     The  purchase-money  was    "^ » 

paid,   but  before  any  legal  transfer  had  been   executed   the 

company   was   ordered  to  be  wound  up.     A  transfer  of  the 

shares   was   subsequently  executed  by  both  parties,  but  the 

oflScial  liquidator  refused  to  register  or  recognise  it,   and  the 

plaintiflF  was  thereupon  put  on  the  list  of  contributories  and 

made  liable  for  calls.     The  plaintiff's  suit  was  in  effect  to  claim 

indemnity  from  the  defendant.      The   Master  of   the    Rolls 

(Somilly)  construed  the  contract  as  a  contract  conditional  on 

the   company    accepting  the   defendant  as  a  shareholder  in 

accordance  with  its  rules;   he  attached  great  importance  to 

certain  of  the  articles  of  association  which  made  a  change  of 

membership  subject  to  the  approval  of  the  directors ;  and  he 

decided  that,  the  official  liquidator  representing  the  company 

having  declined  to  register  the  defendant,  the  contract  could 

not  be  carried  out,  and  the  suit  failed. 

Having,  as  part  of  the  histoiy  of  my  subject,  stated  the  case 

of  Bermingham  v.  Sheridan,  I  must  add  that  I  do  not  think 

the  decision  can  be  safely  relied  on  as  an  authority.  The  articles 

of  association  as  to  the  approval  of  the  directors  to  a  transfer 

were  very  similar  to  the  deed  of  constitution  of  the  Royal 

British  Bank  (1  E.  &  E.  896  ;  3  Jur.  N.  S.  353),  and  that  point 

was  fully  argued  in  Stray  v.  RuaseU.     The  only  difference  was 

that  in  the  one  case  the  contract  was  made  on  the  Stock  Exchange 

and  in  the  other  it  was  not.     The  construction  of  the  contract 

adopted  by  Lord  Romilly  is  at  least  a  solecism.     It  is  true  that 

in  Wilkinson  v.  Lloyd,  1845, 7  Q.  B.  27,  the  Court  held  that  the 

vendor  was  by  his  contract  bound  to  obtain  the  consent  of  the 

directors,  and  having  failed  to  do  so  could  not  resist  an  action 

for   repayment    of    the  purchase-money.     But   the   directors' 

refusal,  in  that  case,  was  in  consequence  of  disputes  between 

the  vendor  and  the  company,  so  that  there  was  a  real  defect  in 

the  vendor's  title.     At  all  events  the  decision  in  Berrrdngha'm 

V.  Sheridan  does  not  apply  to  the  case  of  a  contract  for  the 

sale  of  shares  made  on  the  Stock  Exchange.     In  such  contracts 

it  is  clear  by  the  decision  of  the  Queen's  Bench,  affirmed  by  a 

Court  of  error,  in  Stray  v.  Russell,  that  the  intervention  of  a 

stoppage  and  bankruptcy  of  the  company  preventing  a  com- 

a  a 
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Part  VUI.      pletion  of  the  transfer,  is  at  law  no  bar  to  a  claim  for  tJN 

r-^ "    purchase-money ;  and  by  the  decision  of  the  Court  of  Appeil 

iu  Ireland,  aflSrming  on  this  point  the  decision  of  the  Vio^ 
Chancellor,  in  Shej)pard  v.  Murphy  (a  decision  since  adoptol 
as  authoritative  in  England,  QrisaeU  v.  Bristowe^  L.  R.  4  CLP. ; 
51),  it  is  equally  clear  that  the  intervention  of  a  winding  wf 
and  consequent  non -completion  of  the  transfer  by  r^pistntioi* 
is  no  bar  in  equity  to  the  enforcement  of  specific  performance  e( 
the  contract,  so  far  as  relates  to  the  seller's  right  to  relief  ui 
indemnity  from  the  buyer.  There  was  another  point  deddai 
iu  Bet^mingluinfi  v.  Sheridan,  namely  that  the  Court  would  nofc 
compel  the  company  to  register  the  transfer.  On  this  poiat 
the  decision  has  been  unquestioned.  It  is  in  accordaooe  witk 
the  decision  of  V.-C.  Kindersley  in  Walton's  and  Hue's  OM 
and  is  confirmed  by  the  decision  of  the  same  authoritjia 
Walker*8  case  above  mentioned. 
Emmerton's  case.      In  Emmerson's  case,  1866,  L.  R.  1  Ch.  433,  it  was  decidedly 

the  Lords  Justices  Turner  and  Knight  Bruce,  reverringth 
decision  of  the  Master  of  the  RoUs,  that  an  agreement  for  dtf 
sale  of  the  shares  in  a  company,  entered  into  after  a  petitioi 
had  been  presented  for  winding  up  the  company  (on  which  n 
order  for  winding  up  was  made),  but  before  the  petition  ««• 
advertised,  and  both  parties  having  been  in  ignorance  of  4> 
fact  that  the  petition  had  been  presented ;  could  not  in  eqoilj 
be  enforced  against  the  purchaser :  and  on  this  ffvound  tb«y 
refused  an  application  to  put  the  buyer's  name  on  the  lirt  » 
contributories.  The  Court  considered,  in  effect,  that  the  cot- 
tract  was  grounded  on  essential  error  in  the  subject  matter  («* 
p.  142,  ante)  ;  both  parties  conceiving  they  were  dealing  J* 
shares  of  a  going  company,  and  the  property  so  dealt  in  having 
been,  unknown  to  the  parties,  destroyed  before  the  contnct 
It  is  not  expressly  stated  in  the  report  of  Emmersoni  cf>^ 
whether  or  not  the  shares  were  bought  on  the  Stock  Exchange 
but  it  may  be  inferred  from  some  expressions  of  the  report  tW 
they  were.  It  does  not  however  appear  that  the  Court  wottW 
have  considered  that  material. 
Patnej.  Paine  v.  Hutchinson  (Dec.  5,  1866,  L.  R  3  Eq.  257;  3Ch. 

388),  was  an  action   for  specific  peiformance  and  indeninitf 
arising  out  of  a  purchase  of  shares  in  the  Contract  Corpoin*^ 
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The  action  was  brought  by  the  jobber  against  the  ultimate      P^**  VIII. 

purchaser,  in  whose  favour  a  transfer  had  been  executed  by r-^ — ^ 

the  original  seller  (Cruse).  The  defendant  denied  having  given 
any  authority  to  his  broker  to  give  his  name  as  the  transferee, 
but  it  not  appearing  that  he  had  furnished  any  other  name,  the 
Vice-Chancellor  Sir  John  Stuart  did  not  accept  this  denial,  and 
decreed  specific  performance.  It  was,  indeed,  suggested  in 
argument,  that  the  defendant's  contract  was  not  with  Paine 
but  with  Cruse.  But  no  evidence  was  given  of  usage  on  the 
Stock  Exchange  to  show  that  Paine  had  been  eliminated  from 
the  transaction  ;  and  indeed  he  was  not,  for  his  contract  with 
Cruse  was  a  special  one,  on  which  (as  subsequently  decided  in 
Cruae  v.  Paine,  L.  R.  6  Eq.  641 ;  4  Ch.  441)  he  remained 
liable.  On  appeal  (L.  R.  3  Ch,  388)  Sir  J.  Stuart's  decree  was 
affirmed  by  the  Lords  Justices  (Page  Wood  and  Selwyn)  with 
the  addition  of  inserting  provisions  for  indemnity  following  so 
far  as  applicable  (the  plaintiff*s  name  not  being  actually  on 
the  register)  the  form  of  decree  in  Evans  v.  Wood  (see  post, 
p.  453). 

In  Chapman   v.  Shepherd  and   Whitehead  v.  Izod  (1867,  Chapman  r. 
L.  R.  2  C.  P.  228),  cases  arising  out  of  the  failure  of  Overend,  whitehead  ▼. 
Gum£y  <k  Co,,  a  contract  for  the  purchase  of  shares  had  been  ^'^^ 
made  on  the  Stock  Exchange  but  not  completed  by  transfer 
before  the  presentation  of  a  petition  for  winding  up ;  and  the 
broker  who  had  been  compelled  to  pay  for  the  shares  according 
to  the  usage  of  the  Stock  Exchange,  was  held  (as  in  Taylor  v. 
Stray),  entitled  to  recover  back  his  money  from  his  employer. 
It  was  argued,  but  unsuccessfully,  that  the  153rd  section  of  the 
Companies  Act  made  the  transfer  void  and  so  put  an  end  to 
the  transaction.     It  was  also  held  in  Biederman  v.  Stone,  L.  R.  Biederman  v. 
2  C.  P.  504,  that  section  131  of  the  Companies  Act  1862,  which  ^^*^' 
provides  that  all  transfers  of  shares,  made  after  the  commence- 
ment of  a  voluntary  winding  up,  without  the  sanction  of  the 
liquidators,  shall  be  void,  did  not  excuse  a  seller  (through  a 
broker  on  the  Stock  Exchange)  from  executing  a  transfer  so  as 
to  enable   his  broker  to  comply  with  the  rules  of  the  Stock 
Exchange  as  to  delivery  of  the  shares.   In  connection  with  these 
cases  I  may  here  mention  Rvdge  v.  Bowman  (L.  R  3  Q.  B.  Rudge  v. 

689),  a  decision  on  demurrer  in  conformity  with  these  cases. 

6  a  2 
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Pabt  VIII.  Hatvkins  v.  Maltby  (L.  R  4  Eq.  572,  3  Ch.  188 ;  6  Eq.  505, 

^^ •* — ■ —    4  Ch.  200)  was  a  suit,  or  rather  two  suits,  by  the  seller  of  shiiei 

Hawking  v  '     •/ 

Maiiby.  in  the  Imperial  Mercantile  Credit  Co.  against  the  ultimate 

buyer,  for  relief  and  indemnity.      The  plaintiff  through  Ui 
broker,  had  made  a  contract  on  the  Stock  Exchange  to  sdl  to 
a  jobber  forty  shares  for  £202  108.   The  defendant  subseqaentlj 
directed  his  broker  to  buy  100  shares  ;  and  in  accordaDce  witk 
the  usage  of  the  Stock  Exchange,  the  name  of  the  defendant  vai 
passed  to  the  plaintiff 's  broker  as  the  buyer  of  the  forty  shwei 
The  plaintiff  executed  a  transfer  deed  of   the  shares  to  tiie 
defendant,  leaving  a  blank  for  the  consideration,  and  handed  il 
to  his  brokers,  who  filled  up  the  blank  with  £145  (being  th« 
price  which  the  defendant  had  agreed  to  pay)  and  handed  the 
deed,  together  with  the  certificates  of  the  shares,  to  the  defen- 
dant's   brokers,  who    paid    the    plaintiff  *s    brokers  £145,  the 
jobber  paying  the  difference,  £o7  10«.     The  defendant  receiYed 
the  certificates  and  deed  of  transfer  which  he  kept,  but  newr 
executed  or  registered  the  transfer,  and  some  time  after  the 
settlement  of  the  purchase  as  above  mentioned  the  compsBj 
was  ordered  to  be  wound  up.     It  appeared  that  on  the  day  (ft 
which  the  defendant  made  his  purchase  a  call  of  £5  was  mide 
on  the  shares,  and  though  the  point  does  not  appear  to  havebeeft 
taken  in  argument,  V.-C.  Wood  on  the  hearing  of  the  first  case 
(July,  1867),  thought  that  the  seller  could  not  force  upon  the 
buyer  shares  which  the  latter  bought  without  knowing  that  % 
call  was  actually  made  and  pending.   But  for  this,  he  considered 
that  the  buyer  by  taking  the  transfer  and  certificates  adopted 
the  contract.     On  appeal  (L.  R.  3  Ch.  188)  the  Lord  Chancellor 
(Chelmsford)  disagreed  with  the  Vice-Chancellor  and  held  that 
the  buyer  must  be  taken  to  have  known  of  the  liability  to  the 
call.     He,  in  effect,  held  it  immaterial  (in  the  absence  of  any 
suggestion  of  fraud)  that  the  liability  had  become  a  debt,   tt^ 
also  held  that  the  broker  was  authorised  to  fill  up  theblanl^* 
and  that  the  acceptance  by  the  buyer  s  broker  of  the  transfer 
and  certificates,  delivered  in  accordance  with  the  usage,  estate" 
lished  privity  between  the  plaintiff  and  the  defendant 
between  seller  and  buyer  he  considered  the  transaction  complex 
although  the  call  was  unpaid,  and  the  company  would  not  ha' 
registered  a  transfer  without  payment.      But  upon  the 
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technical  ground  that  the  plaintiff  had  alleged  in  his  bill  a      .P^m  Vlli. 

contract  by  the  defendant  to  buy  the  shares  in  consideration  of  ^^ *-^ 

the  sum  of  £202  lOs.  (which  was  of  course  wrong,  the  defen- 
dant's agreement  having  been  to  buy  for  £145),  the  appeal  was 
dismissed,  and  the  bill  stood  dismissed,  without  prejudice  to 
another  bill  beincr  filed.     A  fresh  bill  was  filed  accordinely,  and  {("'if""  ^*    ^ 

o  o  -^  *  Mai  thy,  second 

the  case  heard  (July,  1868,)  before  the  Master  of  the  Rolls  suit. 
(Lord  Romilly),  who  held  the  plaintiff  entitled  to  the  relief 
asked.  Ultimately  the  case  came  (25  January,  1869,)  on  appeal 
before  Lord  Hatherley  as  Lord  Chancellor.  He  acknowledged 
the  decision  given  by  him  as  Vicc-Chancellor  (Wood),  in  regard 
to  the  effect  of  the  call,  to  have  been  erroneous,  and  that  the 
decision  of  Lord  Chelmsford  on  that  point  was  right ;  and  he 
decided  that,  having  regard  to  the  decision  which  had  in  the 
mean  time  been  pronounced  in  Coles  v.  Brititowe  (L.  R.  4  Ch.  3), 
everything  having  been  done  according  to  the  usage  of  the 
Stock  Exchange  as  expounded  in  that  case,  there  could  be  no 
doubt  that  a  privity  of  contract  was  established  between  the 
plaintiff  and  defendant,  and  that  the  defendant  was  liable  to 
relieve  and  indemnify  the  plaintiff  accordingly. 

Evans  v.  Wood  (Nov.  8,  1807,  L.  R.  5  Efj.  9),  was  an  action  Bvans  v.  Wood. 
arising  out  of  the  purchase  of  shares  in  Overend,  Gurney  &  Co. 
on  the  eve  of  the  failure.  The  plaintiff  was  the  vendor,  who 
sold  through  his  broker  on  the  Stock  Exchange.  The  defendant 
was  the  ultimate  purchaser,  who  bought  through  his  brokers  and 
whose  name  was  passed  by  the  jobber  in  the  usual  way  as  the 
purchaser  of  a  parcel  of  the  shares  sold  by  the  plaintiff.  Transfera 
of  the  shares  were  executed  by  the  plaintiff  in  due  course  and  duly 
delivered  along  with  the  certificates  to  the  defendant's  brokers ; 
and  the  transfers  were  actually  executed  by  the  defendant,  but 
in  consequence  of  his  accidental  absence  from  home  there  was 
a  delay  in  this,  and  the  transfers  were  not  returned  by  the 
defendant  to  his  brokers  until  after  the  11th  of  May  when  the 
petition  for  winding  up  was  presented,  the  company  having 
stopped  payment  on  the  10th.  It  appeared  in  evidence  that  all 
transfers  arriving  up  to  the  morning  of  the  11th  were  registered 
by  the  liquidators,  so  that  but  for  the  defendant's  accidental 
absence  from  home  the  transfers  would  have  been  registered. 
Lord  Romilly,  M.R.,  on  this  ground  distinguished  the  case  from 
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^^*/  7^^^'      Bermingfuim  v.  Sheridan,  and  made  a  decree  for  indemnity,  the 
r    "^    form  of  which  was  carefully  settled  for  the  purpose  of  relieving 


a  vendor,  who  has  remained  on  the  register  and  beoome  a 
contributory  in  a  company  which  is  winding  up. 
Shfpherd  T.  In  Shepherd  v.  Oillespie  (L.  R.  5  Eq.  293,  3  Ch.  764),  tbe 

plaintiff  was  a  member  of  the  Stock  Exchange,  but  dealt  on  Ui 
own  account  by  selling  his  own  shares  in  the  Joint-Stock 
Discount  Company.  The  broker  who  bought  tbe  shares  gi?e 
the  name  of  the  defendant  as  the  purchaser,  and  tbe  defendni 
took  and  retained  the  transfers  but  did  not  execute  thein,iiMl 
subsequently  a  winding-up  order  was  made.  Vice-Chancelkv 
Stuart  pronounced  a  decree  for  indemnity,  the  terms  of  vbich 
are  carefully  settled,  and  this  decree  was  affirmed  by  the  Lonk 
Justices  (Page  Wood,  and  Selwyn),  who  held  that  tbe  defendut 
was  precluded  by  his  conduct  from  denying  that  he  was  tiie 
purchaser. 
Sheppard  t.  The  next  case  in  order  of  date  is  Sheppard  v.  JIfurpAy  intiie 

of  FirrtlMtance.  I^^h  Chancery  Court,  which  came  before  the  Court  of  Rnt 

Instance  on  the  17th  of  December,  1867  (1  Ir.  Rep.  Eq.  4W(. 
The  following  were  the  facts  : — 

On  the  21st  of  April,  1866,  L.  &  Co.  of  the  London  StoA 
Exchange  (brokers)  bought  for  the  defendant  from  Kennedy  rf 
the  London  Stock  Exchange  (a  jobber)  100  shares  in  Overend, 
Gurney  &  Co.,  for  the  settling  day  the  27th  April.     On  the  25tk 
the  shares  were,  by  arrangement  between  L.  &  Co.  and  Kennedy 
** continued"  until  the  next  settling  day,   the   15th  of  Miy. 
Overend,  Gurney  &  Co.  stopped  payment  on  the  10th  of  Mif* 
On  the  24th  of  May  the  plaintiff,  who  was  also  a  member  of 
the  London  Stock  Exchange,  sold  thirty-four  shares  to  other" 
members,  and  the  name  of  M.  (the  defendant)  was  "passed** 
to   the  plaintiff  as  the  transferee.      Thereupon  the  plaintitf 
executed  deeds  of  transfer  of  the  shares  to  the  defendant,  handed 
the  deeds  with  the  share  certificates  to  L.  &  Co.,  and  was  bj? 
them   paid  the  price.      The  defendant  refused  to  receive  cr^ 
execute   the   deeds  of   transfer.      The   plaintiff  having  bee^3 
obliged  to  pay  calls>  instituted  a  suit  against  the  defendim-"^ 
praying  specific  performance  of  their  contract  of  sale  and  fi^-* 
relief  and  indemnity  against  the  calls. 
The  Vico-Chancellor  held  it  to  be  no  objection  that  the  ittit 
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was  brought  in  respect  of  thirty-four  shares  only,  it  being  shown      iPart  vin. 

that  by  the  usage  contracts  made  on  the  Stock  Exchange  are  ^ 1 

divisible. 

He  also  held  that  the  arrangement  to  "  continue  '*  the  shares, 
that  is  to  say  to  postpone  the  settlement  with  all  its  incidents 
until  the  settling  day  on  the  15th  of  May  instead  of  the  27th 
April  was  within  the  scope  of  L.  &  Co.'s  authority  as  brokers.^ 

But  he  held  (and  it  was  on  this  that  his  judgment  was  re- 
versed on  appeal  as  aftermentioned)  that  the  suit  could  not  be 
maintained,  as  no  privity  was  shown  between  the  plaintiflF 
and  defendant. 

The  case  of  Grissell  v.  Binatowe  also  arose  out  of  the  failure  GHfaeli  v. 
of  Overend,  Guniey  &  Co.,  and  was  decided  in  the  first  instance     '^^  ^' 
by  the  Common  Pleas  on  the  31st  of  January,  18G8  (L.  R.  3 
C.  P.  112). 

The  pleadings  in  the  action  are  important,  but  I  shall  be 
more  in  a  position  to  explain  this  after  stating  the  facts,  which 
are  stated  in  a  special  case  drawn  up  by  a  referee,  this  course 
having  been  agreed  on  when  the  action  came  on  for  trial  at 
nisi  pHu8, 

Shares  in  Overend,  Gumey  &  Co.  were  transferable  by  deed 
executed  by  both  transferor  and  transferee,  and  registered,  such 
registration  being  subject  to  the  consent  of  the  directors.  The 
company  stopped  payment  on  the  10th  of  May.  On  the  11th, 
a  petition  was  presented  for  winding  up  the  company,  and  it 
then  became  impossible  to  register  a  transfer,  the  liquidator 
refusing,  and  the  Court  having  decided  (in  Walker's  case,  2  Eq. 
554)  that  they  would  not  compel  him,  to  do  so. 


*  The  Vice- Chancellor  put  this 
on  the  ground  that  the  continua- 
tion was  an  arrangement  common 
on  the  Stock  Exchange  and  at- 
tended with  no  disadvantage  to  the 
defendant,  as  he  was  to  receive  the 
consideration.  This  reasoning  is 
however  not  adopted  by  the  judg- 
ment of  Lord  Justice  Christian  in 
the  Court  of  Appeal.  And  although 
there  is  a  decision  of  V.-C.  Stuart's 
to  a  similar  effect  in  Crabb  v.  Miller 
(27  January,  1871,  19  W.  R.  519); 
it  would  be  dangerous  to  place  any 


reliance  on  these  as  authorities 
especially  having  regard  to  the 
decision  of  the  Court  of  Exchequer 
in  Maxted  v.  Paine  (first  action). 
Indeed  the  practice  of  contittuution 
is  hardly  stated  as  a  usage  of  the 
Stock  Exchange :  and  if  it  were  so 
it  would  be  difficult  to  maintain  it 
as  a  reasonable  one  to  bind  a 
stranger  not  knowing  of  and  in- 
tending to  assent  to  such  a  trans- 
action. Over  how  many  accounts 
would  the  implied  authority  to 
**  continue  "  extend  P 
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.    Part  VIU.  On  the  same  11th  of  May,  the  plaintiff,  who  was  the  hddtf 

of  eighty  shares,  instructed  his  brokers,  Messra  Barry  &  Cacf 


the  Stock  Exchange,  to  sell  the  shai*es,  which  they  did  the 
day  to  the  defendant  a  member  of  the  Stock  Exchange,  iri» 
bought  as  a  jobber,  for  the  settling  day  the  15th  of  May. 

There  were  other  dealings  for  the  same  account  betweet 
Messrs.  Barry  &  Co.  and  the  defendants,  so  that,  setting  off  nlei 
against  purchases,  there  was  a  balance  of  purchases  by  IbmL 
Barry  &  Co.  from  the  defendants.  In  accordance  with  wliit  k 
stated  in  the  case  to  be  ''  the  practice  of  members  of  the  Stock 
Exchange  in  settling  their  accounts  with  each  other  on  tke 
account  day,"  Messrs.  Barry  &  Co.  did  not  transfer  any  sham 
to  the  defendants  or  their  nominees ;  but,  having  on  the  acoooni 
day  received  tickets  for  eighty  shares  from  another  jobber  cr 
jobbers  to  whom  they  had  sold  that  number,  they  prepued 
transfers  of  the  plaintiffs'  shares  in  accordance  with  these  tickets; 
sent  the  transfers  to  the  plaintiffs  for  execution ;  and  baviog 
received  them  back  executed,  handed  them  to  the  broken;  iko 
issued  the  tickets,  who  received  them  and  paid  Messra  Bmjk 
Co.  the  consideration  money  stated  on  the  transfers. 

The  usage  of  the  Stock  Exchange  given  in  evidence,  is  staled 
in  the  special  case  as  follows : — 

"  When  shares  are  sold  upon  the  Stock  Exchange  by  bniem 
to  jobbers  for  the  account  day,  the  usage  is,  that,  when  thB 
account  day  arrives,  the  buyer  gives  to  the  seller  the  name  vA 
address  of  the  person  to  whom  the  shares  are  to  be  transfimei* 
who  is  frequently  a  subsequent  purchaser  at  a  different  price  ^ 
and  in  the  transfer  in  such  a  case  the  consideration  on  the  lasA 
purchase  is  stated  in  the  transfer.     If  the  name  and  addieea  9^ 
the  proposed  transferee  be  given,  the  seller  is  bound  to  accq^^ 
the  name  so  given  ;  and,  when  the  shares  are  paid  for,  in  tb^ 
absence  of  any  special  bargain,  the  jobber  is  absolved  from  aU 
further  liability,  and  is  not  bound  to  see  that  the  transfer  of  tt^ 
shares  is  executed  by  the  transferee  or  that  it  is  registeredi 
to  indemnify  the  seller  against  future  calls. 

"  If  the  jobber  fails  so  to  give  a  name,  he  is  bound  to  gi^ 
his  own  name,  and  to  accept  a  transfer  of  the  shares.    If  tbd 
seller  objects  to  the   name   given,  he   may  complain  to  tbe 
committee  of  the  Stock  Exchange,  who,  if  they  ibiok  the  bojer 
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has  been  guilty  of  improper  conduct,  may  make  him  personally      P^**  VIIL 
responsible."  "^ » ' 

The  printed  rules  of  the  Exchange  were  to  be  referred  to  by 
either  party  and  the  Court  were  to  be  at  liberty  to  draw 
inferences  of  fact. 

The  question  for  the  opinion  of  the  Court,  as  stated  in  the 
case,  was  whether  under  the  circumstances  then  stated,  the 
defendants  ought  to  indemnify  the  plaintiff. 

Before  stating  the  judgment,  I  must  refer  briefly  to  the 
pleadings.  The  contract  as  stated  in  the  declaration  was  that 
"  in  consideration  that  the  plaintiff  would  sell  and  deliver  to  the 
defendants  or  such  other  person  or  persons  as  the  defendant 
should  name,  a  transfer  or  transfers  signed  by  the  plaintiff,"  the 
defendants  promised  that  they  the  defendants  or  such  other 
person  or  persons  as  they  would  name  for  the  purpose,  would 
accept  the  shares  and  cause  them  to  be  registered,  or  would 
indemnify  the  plaintiff  from  liability  in  respect  of  subsequent 
calls;  and  according  to  the  plaintiff's  case  as  laid  in  the 
declaration,  the  persons  to  whom  the  transfers  were  made  by 
the  plaintiffs  were  either  the  nominees  of  the  defendants  (as 
stated  in  the  first  count),  or  persons  to  whom  (as  stated  in 
the  second  count)  the  shares  were  transferred  at  the  request 
of  the  defendants,  and  as  a  substituted  performance  of 
the  plaintiffs*  contract  to  transfer  to  the  defendants  or  their 
nominees. 

The  majority  of  the  Court  (Bovill,  C.J.,  Willes  and  Keating, 
J  J.,)  gave  judgment  in  favour  of  the  plaintiff.  The  judgment 
was  to  a  great  extent  based  on  the  ground  that  the  practice  of 
setting  off  transactions  between  the  seller  and  broker  and  the 
consequent  acceptance  by  the  brokers  of  nominees  of  other 
jobbers  was  not  shown  to  be  a  general  usage,  and  that  if  it  were 
it  would  not  be  binding  on  the  plaintiff.  Having  regard  to  the 
mode  in  which  the  question  was  put  in  the  special  case  they 
thought  it  should  be  answered  independently  of  the  pleadings, 
which  might  be  amended  to  suit  the  facts,  if  necessary. 

Mr.  Justice  Byles  gave  a  contrary  opinion.  He  attached 
weight  to  the  statement  in  the  declaration  that  the  plaintiff 
trayisfei^ed  tlie  shares  to  the  nominees  of  the  defendants,  and 
held  that  according  to  the  general  usage  proved  in  the  case, 
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that  was  sufficient  to  exonerate  the  defendants  from  the  oontnet 
entered  into  by  them  as  jobbers. 

He  further  thought  upon  the  statements  in  the  case  tk 
practice  of  setting  off  between  the  jobber  and  the  bnkar 
sufficiently  established  as  a  usage,  and  that  it  was  not  anretMfr 
able,  so  that  the  plaintiff  would  be  bound  by  it. 

The  judgment  of  the  majority  was  reversed  on  appeal,  and  to 
the  judgment  in  the  appeal  I  shall  come  in  its  order  of  timei  I 
have  stated  the  case  here  at  length  not  so  much  for  the  akerf 
judgment  as  for  illustration  of  the  question  to  whichlrinl 
revert  hereafter, — who  is  liable,  the  jobber  being  exonentei 
Meantime  I  may  observe  that  it  is  difficult  to  siee  how  thi* 
pleadings  could  have  been  amended  in  the  interest  of  the 
plaintiff.  The  pleader  had  no  doubt  seen  the  dilemma  which 
was  in  effect  pointed  out  by  the  Court  of  Error  (L.  R  4  C  P. 
49)  that  either  the  plaintiff  had  transferred  to  the  Tuminm 
of  the  defendants  or  persons  having  some  privity  with  thea 
according  to  the  usage,  or  else  he  had  transferred  to  strangen 
and  rendered  himself  incapable  of  carrying  out  a  contract  of  nk 
on  his  part. 

Coles  V.  Bristowe,  in  Chancery,  came  to  be  heard  in  the  finl 
instance  before  Vice-Chancellor  Malins,  who  gave  his  dedsioa 
on  the  2nd  of  May.  1868.     The  case  was  on  all  fours  with 
Grissell  v.  Bristowe,  except  in  these  points  : — namely,  that  the 
sale  by  the  plaintiff's  broker  was  made  on  the  9th  of  May,  1M6, 
befo7*e  the  stoppage  of  Overend,  Gurney  &  Co.,  that  the  petaMi 
to  whom  the  transfera  were  made  were  in  fact  the  nominees  (• 
the  tickets  passed  by  the  defendants  ;  and  that  the  transfef* 
were  delivered  to  and  payment  received  from  the  defendanti 
(the  jobbers),  and  not  the  brokers  of  the  ultimate  buyers.   The 
evidence  of  usage,  so  far  as  relates  to  the  facts  common  to  both 
cases,  was  similar  to  that  in   Grifisell  v.  Bristowe,    The  Vice- 
Chancellor  decided  in  tlie  plaintiff's  favour. 

The  next  decision  in  order  of  date  is  that  on  the  appeal  ii* 
Sheppard  v.  Murphy,  on  the  3rd  of  June,  1868  (2  Ir.  Rep.  Bq- 
544).  The  decision  was  to  the  effect  that  the  plaintiff  wa^ 
entitled  to  enforce  the  contract  and  obtain  indemnity  from  tb* 
defendant :  and  the  ratio  decidendi  as  stated  in  the  judgme'** 
of  Lord  Justice  Christian,  is  of  great  weight  and  importance. 
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Upon  the  question  of  the  authority  of  the  broker  to  "  continue  "  ^^**  J^^^- 
the  shares  he  agreed  with  the  Vice-Chancellor ;  not  however 
thinking  it  necessary  to  lay  down  as  a  general  proposition  that 
a  broker  has  general  authority  to  continue  a  transaction  over 
the  settling  day,  Ijut  considering  that  in  the  particular  case 
there  was  evidence  of  such  general  authority  in  fact.  Upon  the 
question  as  to  the  eifect  of  the  failure  of  Overend,  Gurney  &  Co. 
and  the  consequent  impracticability  of  registering  a  transfer,  he 
considered  on  the  authority  of  Taylor  v.  Stray,  Stray  v.  Russell, 
Chapman  v.  Slcepherd,  Biederman  v.  Stone,  Paine  v.  Hutchin- 
son, and  other  cases,  that  the  failure  and  winding  up  of  Overend, 
Gurney  &  Co.  did  not  prevent  the  defendant  from  becoming 
owner  in  equity  of  the  shares  and,  as  such,  bound  to  indemnify  his 
vendors.  Upon  the  question  whether  the  plain tiflf,  who  (it  will  be 
remembered,  see  p.  454,  ante)  sold  and  delivered  his  shares  on 
the  24th  of  May,  had  been  brought  into  privity  with  the 
contract  of  21st  April  (the  date  of  the  defendant's  purchase),  or 
with  some  legal  or  equitable  right  derived  out  of  it,  sufficient  to 
found  a  suit  in  his  own  name  against  the  defendant,  he  pro- 
ceeds : — "  Formally  speaking  Kennedy  had  two  distinct  con- 
tracts, originally  unconnected — one  with  L.  &  Co.,  as  brokers  for 
the  defendant  for  sale  to  them  of  the  shares — another  with 
Sheppard  for  purchase  from  him  of  shares.  The  transaction 
of  the  24th  May  was  intended  by  all  these  three  parties, 
Kennedy,  L.  &  Co.,  and  Sheppard,  to  operate  in  confonnity 
with  the  usage  of  the  Stock  Exchange,  as  a  performance  on  all 
sides  of  both  of  those  contracts.  But  if  Sheppard  cannot  sue 
Murphy  for  want  of  privity  he  will  take  his  remedy  against 
Kennedy;  and  Kennedy  will  then  have  his  remedy  over 
against  Murphy.  That  is  precisely  the  circuity  which  the  usage 
of  the  Stock  Exchange  was  intended  to  dispense  with,  and 
which  it  has  been  often  held  to  have  succeeded  in  dispensing 
with."  He  then  discussed  the  nature  of  the  contract  of  the 
21st  April,  and  showed  that  by  importing  the  usage  it  was  in 
effect  this  : — "  L.  &  Co.  (that  is  to  say  the  defendant  through 
them)  promised  Kennedy  that  in  consideration  that  he, 
Kennedy,  would,  on  the  settling  day,  or  within  ten  days  after, 
produce  some  owner  of  shares  who  would  be  ready  and  willing 
to   hand   over  to   their  principal  (then   to   be  named)   scrip 
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PiBT  vm.      certificates,  and  duly  executed  transfer  deeds,  they,  L  4 
^ -r- — — ^    would  accept  on  behalf  of  their  principal  those  oertificatos 


deeds,  and  pay  the  price  agreed  on  ;  that  thereupon  K 
nominee  should  step  into  their  place  in  the  contract, 
L.  &  Co/s  principal  into  their  place  in  the  contract,  and  tbil 
the  relation  of  vendor  and  purchaser  should  be  considered i' 
established  between  the  two  new  parties ;  whilst  all  IiilM% 
inter  se  of  L.  &  Co.  and  Kennedy  should  be  thenceforth  it  ■ 
end."  This  he  considered  was  unquestionably  what  was  mem^ 
in  fact  between  L  &  Co.  and  Kennedy  ;  and  (according  to  tli 
view  he  adopted)  the  modus  operandi  in  law,  was  tlul^- 
"  The  moment  Kennedy  produced  Sheppard  with  his  aerif 
certificates  and  transfer  deeds  executed,  the  state  of  things  m 
at  once  constituted  on  which  L.  &  Co.'s  (that  is  Muiph/i) 
promise  to  accept  those  instruments  attached  itself;  they  stool 
i^ccepted  by  the  terms  of  the  original  contract  without  more,iil 
the  relation  of  vendor  and  purchaser  was  constituted  betiMi 
the  transferor  and  transferee.  If  this  be  well  founded  tk 
result  would  be  that  even  if  L.  &  Co.  had  on  the  24thofMif 
refused  to  pay  over  the  money  and  accept  the  deeds  of  tnnsfei; 
nevertheless  the  transaction  would  in  the  view  of  a  Ooortef 
Equity  be  complete  by  the  mere  effect  of  the  original  nndff' 
taking,  and  Sheppard  could  compel  Murphy  to  assume  al 
responsibilities  of  the  shares  which  he  had  in  equity  beoono 
the  owner  of.  But  it  is  not  necessary  to  put  the  caseereoia 
high  as  that,  because  there  wais  no  such  refusal  by  L  4  ft 
Those  gentlemen  having  had  all  along  in  their  bands  ^ 
money  of  the  defendant,  sent  them  by  him  expressly  to  compkto 
this  purchase,  that  is  to  say  to  exchange  it  when  the  setUemcit 
day  arrived  for  the  scrip  and  deeds  of  transfer,  they  did,  as  W 
duly  authorised  agent,  so  exchange  it ;  and  I  agree  with  the 
counsel  for  the  plaintiff  that  their  acceptance  of  the  deeds  of 
transfer  was  as  binding  upon  the  defendant  as  if  he  bad  been 
present,  and  had  taken  them  with  his  own  hands.  The  case  n 
thus  brought  directly  under  the  authority  of  Wynne  v.  Prt^ 
Evans  v.  Word,  and  Hawkins  v.  Malthy  (3  Ch.  188),  which  ia 
my  view  of  the  present  case  are  not  distinguishable  from  it  la 
any  particular  of  the  smallest  materiality." 
nodghinton  r.         Next  in  Order  of  date  is  the  case  of  Hodgkinson  v.  Kdljf 
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decided  by  the  Master  of  the  Rolls  (Lord  RomiUy)  on  the  20th      Part  VIII. 

of  July,  1868,  the  appeal  in  Sheppard  v.  Murphy  having  been    '^ r ^ 

decided  in  the  interval  between  the  argument  and  judgment. 
It  raised  the  question  between  the  ultimate  seller  and  buyer, 
in  its  simplest  form.  The  broker  of  the  defendant  (instructed 
by  him  to  buy  shares  in  Overend,  Gurney  &  Co.)  having  bought 
from  a  jobber,  issued  a  ticket,  which  was  passed  in  the  usual 
way  through  the  jobber  to  the  broker  of  the  plaintiflF  who  * 
had  sold  shares.  The  transfer  executed  by  the  plaintiflF  (with 
the  certificates)  was  delivered  in  due  course  by  the  plaintiflF*s 
broker  to  the  defendant's  broker,  who  settled  the  purchase  in 
the  usual  way  and  handed  the  transfer  and  certificates  to  his 
principal.  Lord  RomiUy  gave  judgment  for  repayment  of  calls 
and  indemnity  according  to  the  prayer  of  the  bill ;  observing 
that  the  facts  raised  exactly  the  same  question  as  that  disposed 
of  on  the  appeal  in  Sheppard  v.  Murphy,  and  that  he  agreed 
entirely  with  that  decision. 

It  will  be  observed  that  the  decision  of  Lord  Romilly  in  the 
second  suit  of  Hawkhia  v.  Maltby  here  follows  (22  July,  1868) 
in  order  of  date,  and  was  in  accordance  with  that  given  two 
days  previously  in  Hodgkinson  v.  Kelly.  The  point  as  to  the 
transfer  having  been  executed  with  the  consideration  in  blank 
was  not  considered  to  make  any  diflference,  it  being  assumed 
to  be  within  the  authority  of  the  brokers  to  fill  it  up. 

Next  in  order  of  date  is  the  decision  by  Vice-Chancellor  Cruse  t.  Paine, 
Giflfard  in  C^-use  v.  Paine  (July  30,  1868,  L.  R.  6  Eq.  641), 
where  the  contract  of  the  defendant  (a  jobber)  with  the 
plaintiflF  (the  selling  shareholder),  expressly  contained  the 
stipulation  "  with  registration  guaranteed ;"  and  on  the  terms 
of  the  contract  so  expressed,  and  independently  of  the  decisions 
(as  they  then  stood)  in  Coles  v.  Bristowe  and  Orissell  v.  Bria- 
towe,  Vice-Cliancellor  GiflFard  held  the  jobber  liable  for  the  con- 
sequences of  non-registration. 

The  judgment  of  Vice-Chancellor  GiflFard  in  this  case  is 
remarkable  as  the  leading  authority  on  another  point ;  namely, 
that  the  buyer's  obligation  is  not  a  bare  obligation  of  indemnity 
in  the  literal  sense  of  the  word,  but  an  obligation  to  assume 
the  liabilities  pertaining  to  the  subject-matter;  so  that  the 
seller  (or  his  universal  succeiwor  such  as  an  executor  or  trustee 
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Part  VIII.      in  bankruptcy)  is  entitled,  although  unable  otherwise  to  ntM^ 

^^ r^ — ^    the  liability,  to  call  upon  the  buyer  to  satisfy  it.     In  thii  iif | 

the  seller's  right  of  relief  is  indirectly  available  to  satisfy  tli 
primary  obligation,  which  he  or  his  estate  would  be  d 
unable  to  satisfy.  The  principle  applies  equally  to  the 
of  relief  which  a  trustee  has  against  his  cestuis  que  tmd,  9 
that  which  the  agent  has  against  the  principal  oo  whose  ■• 
structions  he  acts  so  as  to  incur  liability.  The  principle  bii 
been  given  effect  to  in  a  case  of  the  last-mentioned  kind,  iy 
the  decision  of  the  Master  of  the  Rolls  (Jessel)  in  Lacey  J.  EH 
Crowley's  claim,  L.  R  18  Eq.  182,  191 ;  and  by  the  same  jn^ 
in  regard  to  a  trust  in  an  unreported  case  of  Isaac  v.  f  Mf 
July,  1877,  arising  out  of  the  breaking  down  of  a  foot-bridge  i 
which  the  part-ownership  was  vested  in  tiiistees  :  and  the  Matter 
of  the  Rolls  expressed  the  opinion  (which  was  acted  on  in  tke 
subsequent  proceedings)  that  the  liability  of  the  trust  estite 
(assuming  the  primary  liability  not  to  arise  from  the  penoul 
negligence  of  the  trustees),  was  not  measured  by  the  ability  flf 
the  trustees  to  meet  out  of  their  own  funds  the  claims  d  tke 
sufferers  in  the  accident. 
Torringtonv.  On  the  19th  of  November,  1868,  a  case  of  Torringtimt 

Lowe  came  before  the  Court  of  Common  Pleas.     To  this  ciie 
(L.  R  4  C.  P.  26)  I  merely  refer  here,  by  way  of  warning  tW 
after  the  decisions  on  appeal  in  Ch^issell  v.  Bristowe  and  Cite 
V.  Binstowey  and  the  more  complete  discussion  of  the  eJbct  w 
the  Stock  Exchange  usage  in  those  and  other  subsequent  caeeiy 
this  decision  cannot  now  be  regarded  as  an  authority.   Tln^ 
action  was  by  the  seller  for  indemnity,  against  the  ultimil^ 
purchaser,  who  had  apparently  given   the   name    of  anothff^ 
person   as  transferee,  to    whom   the    seller   had    executed  ^ 
transfer  accordingly.     The  Court  held  the  plaintiff  not  entitle^ 
to  be  indemnified  by  the  defendant     As  the  liability  in  equiti^ 
in  such  a  case  has  been  established  by  Castellan  v.  Hobso'^ 
the  question  whether  it  would  be  established  by  law  is  now 
little  importance ;  and  the  remarks  of  Mr.  Justice  Blackburn 
this  case  in  Maxted  v.  Paine  (L.  R  6  Ex.  167),  show  how  littJ^ 
authority,  after  the  subsequent  decisions,  could  be  assigned  to 
this  case  even  at  law. 
In  December,  1868,  the  two  cases  of  Orissell  v.  Brisiboiwvid 
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Coles  V.  Bristowe  were  decided  by   the  appellate   Courts  in      ^^^g  o^^^' 

Common  Law  and  Chancery.  ^^ r ^ 

On  the  3rd  December,  in  Gtnssell  v.  Bristowe,  the  Court  of  Op^^-^ 

Brvitow€f  m 

Exchequer  Chamber,  consisting  of  the  Chief  Justice  of  England,  Court  of  Error, 
the  Chief  Baron  Kelly,  Barons  Bramwell,  Channell,  and  Pigot, 
and  Mr.  Justice  Lush,  pronounced  a  unanimous  judgment  revers- 
ing the  judgment  of  the  Common  Pleas  (L.  R.  4  C.  P.  36). 

In  the  argument  on  the  part  of  the  plaintiflFs  little  stress  is, 
for  obvious  reasons,  placed  on  the  point  that  the  persons  in 
whose  favour  transfers  were  executed  were  not  tlie  nominees 
of  the  defendants  (the  names  having  been  passed  to  the  plain- 
tiflF*s  brokers  by  another  jobber) ;  and  the  judgment  proceeds 
on  the  assumption  (which  might  safely  be  made  for  the 
purposes  of  the  case)  that  they  were  the  defendants*  nominees. 
The  sum  and  substance  of  the  usage  as  here  collected,  after 
careful  consideration,  from  the  special  case,  is  stated  in  the 
judgment  (p.  45)  as  follows  : — "  It  appears  that,  in  transactions 
between  members  of  the  Stock  Exchange,  there  is  an  implied 
understanding  that,  on  the  purchase  of  stock,  the  jobber  shall 
be  at  liberty  by  a  given  day,  commonly  called  the  "  name-day," 
to  substitute,  if  he  is  able  to  do  so,  another  pai*ty  or  parties  as 
buyers,  and  so  relieve  himself  from  further  liability  on  the 
contract,  provided  that  such  party  or  parties  be  persons  to 
whom  the  seller  cannot  reasonably  except,  and  that  such  party 
or  parties  accept  the  transfer  of  the  shares  and  pay  the  price 
agreed  on  between  the  seller  and  the  jobber ;  in  other  words, 
become  the  buyers  of  the  shares  at  the  price  originally  agreed 
on.  .  .  .  We  are  further  of  opinion,  from  the  particulars  of 
the  usage  as  stated  in  the  case,  that  it  is  only  when  the 
nominee  or  nominees  of  the  jobber  have  paid  for  the  shares, — 
in  other  words,  have  accepted  the  transfer,  and  placed  them- 
selves in  the  position  of  buyers,  and  taken  upon  themselves 
the  obligation  of  the  contract, — that  the  jobber  is  held  to  be 
released."  In  the  opinion  of  the  Court  the  contract  as  inter- 
preted by  the  usage,  was  that  the  defendants  the  first  buyers, 
were  to  be  at  liberty  to  transfer  the  contract,  with  all  its  rights 
and  obligations,  to  any  sufficient  buyei'S  who  would  take  it 
upon  them  with  all  its  incidents.  "When  therefore,"  the 
judgment  continues,  "  the  seller  adopted  the  substituted  parties 
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^^^R  o^^^*      ^  ^^®  buyers,  and  the  price  was  paid  by  the  one  and  the 
^ Y — -^    property  transfen-ed  by  the  other,  a  contract  and  the  rehitioiitf  j 


vendor  and  vendees    immediately  arose  between   them.    Ii 
this  view  alone  could  the  seller  be  entitled  to  a  specific  pw- 
formance  of  the  contract  by  the  transferees,  in  the  execationrf 
the  transfers,  and  a  registration  of  the  shares,  or  an  ind^nmtf 
in  respect  of  calls, — a  right  which  was  held  to  exist  by  tb 
Court  of  Appeal  in  Equity,  in  Ireland,  in  the  case  of  Sheppmi 
V.  Murphy,  the  circumstances  of  which  were  precisely  simSir 
to  the  present, — a  right  which  it  seems  impossible  to  doubt 
the  seller  would  have  against  the  transferees  under  the  ciicoiii- 
stances,  and  as  to  which  it  is  only  necessary  to  say,  that  10 
entirely  concur  in  the  reasoning  and  conclusion  of  Lord  Jostia 
Christian  in  the    case    referred  to,  to  which  it  seems  to  oi 
impossible  to  add  anything  to  advantage." 
CoU8v.Bristowe,       The  result  of  the  appeal  in  Coles  v.  Bristowe,  decided  5  Dec, 

Appeal,  6th  De-  '^^ 

cember,  1868.       1868  (L.  R.  4  Ch.  3),  was  likewise  that  the  judgment  of  tht 

Vice-Chancellor  was  reversed  by  the  unanimous  judgmenti  of 
the  Lord  Chancellor  (Lord  Cairns)  and  the  Lords  Justices  (hp 
Wood  andSelwyn).    "According  to  the  course  of  business  11 
given  in  evidence,"  it  is  said  in  this  judgment  (p.  11),  'the 
contract  of  the  jobber  is  that  at  the  settling  day  he  will  either 
take  the  shares  himself,  in  which  case  he  would,  of  coiii8e,be 
bound  to  accept  and  register  a  transfer  and  to  indemnify,  or  he 
will  give  the  name  of  one  or  more  transferees,  names  to  whiA 
no  reasonable  objection  can  be  made,  who  will  accept  and  pj 
for  the  shares.     The  jobber  may  perform  either  altematwe; 
and  if,  electing  to  perform  the  latter  alternative,  he  sends  itt 
names  which  are  accepted,  and  to  which  transfers  are  execatei 
and  those  transfers  are  taken  and  paid  for  by  the  transferees  or 
their  brokers,  the  jobber  is  then  and  at  that  stage  relieved  froffl 
further  liability,  and  the  liability  to  register  and  indemnify  »• 
shifted  to  the  transferees."     Applying  these  observations  to  the 
facts  of  the  case  before  them  the  Court  were  of  opinion  that 
the  usage  of  the  Stock  Exchange  having  been  acted  upon  tfd 
acquiesced  in  by  all  the  parties  to  the  ti-ansaction,  the  de- 
fendants having  at  the  proper  time  given  the  names  of  certaui 
transferees  for  the  shares,  and  the  plaintiflF  having  accepted  the 
names  and   having  prepared  and  executed  trapsfera  to  thein» 
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and  these  transfers  having  been  accepted  and  paid  for  by  the      P^R*  VIIL 

transferees  (;i.e.  through  the  delivery  to  their  brokers  of,  and   ^ r^ 

payment  by  their  brokers  for,  the  transfers  and  certificates  of 
the  shares),  the  defendants  thereby  duly  fulfilled  their  contract, 
and  any  further  liability  was  that  of  the  transferees." 

Maxted  v.  Paine  (first  action)  was  a  special  case  decided  by  Maxted  ▼.  Paim 
the  Court  of  Exchequer  on  the  18th  of  January,  1869.  It  also  (fi"***^^^")' 
arose  out  of  the  failure  of  Overend,  Gurney  &  Co.  The  plaintiff 
had  through  his  brokers  on  the  24th  of  May,  1866,  sold  shares  to 
the  defendant,  a  jobber,  for  tlie  account  on  the  SOth.  On  the 
"  name  day,"  being  the  29th,  the  defendant  gave  the  name,  a» 
transferee,  of  one  Maxwell,  who,  as  it  turned  out,  had  sanctioned 
the  passing  of  his  name  for  the  account  of  the  loth  of  May 
provided  a  legal  transfer  of  the  shares  could  be  effected,  but  had 
given  no  authority  for  the  shares  to  be  carried  over  from  the 
loth  to  the  30th.  The  plaintiff  was  not  the  registered  owner  of 
shares,  but  he  had  himself  purchased  shares  from  one  Smith 
who  was  a  registered  holder,  and  was  bound  to  indemnify  Smith 
accordingly;  he  procured  a  transfer  from  Smith  to  Maxwell, 
and  sent  the  transfer  to  his  broker,  who  in  due  time  tendered  it 
to  the  broker  who  had  issued  the  ticket  with  Maxwell's  name 
upon  it.  It  appeared  that  this  broker  had  no  direct  authority 
from  Maxwell  at  all,  but  was  instructed  by  one  Punchard  ;  and 
that  Maxwell  had  agreed  with  Punchard  to  allow  his  name  to 
be  passed  as  ultimate  purchaser  for  the  account  of  May  the 
loth ;  and  he  received  £1500  from  Punchard  to  enable  him  to 
pay  for  those  shares.  At  the  same  time  Maxwell  had  stated 
that  he  would  only  accept  and  pay  for  the  shares  if  the 
dealers  could  jjive  a  lejjal  transfer  of  them.  On  the  25th  of 
May  the  ten  days  allowed  by  the  rules  of  the  Stock  Exchange 
for  such  transfer  having  expired,  Maxwell  returned  the  money 
to  Punchard  ;  so  that  on  the  29th  Maxwell  was  not  in  fact  a 
person  who  had  agreed  to  become  a  purchaser  or  who  authorised 
his  name  to  be  used  as  a  person  willing  to  accept  a  transfer. 
The  Court  (consisting  of  Channell,  B.,  Pigott,  B.,  and  Cleasby,  B.), 
unanimously  held  that  under  these  circumstances  the  defendant 
had  not  by  passing  Maxwell's  name  as  ultimate  purchaser  or 
transferee,  exonerated  himself  from  liability  and  that  he  re- 
mained bound  to  relieve  the  plaintiff  of  the  calls  which  the 

H   u 
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^^8  J^*      plaintiff   had  become  bound   to  pay  on    Maxwell's  dediniig 
— — r^ ^   to  do  80. 


(second  action). 


Cruur.  Paine,        Here  in  order  of  date  (13  Feb.  1869,  L.  R.  4  Ch.  441),  oonei 

Appeal.  ^  ^  ^^ 

the  decision  on  appeal,  by  Lord  Cliancellor  Hatherley,  of  Ctivt. 
Paine  (the  *'  registration  guaranteed  "  case),  in  which  the  Lori 
Chancellor  entirely  adopted  the  construction  and  effect  ii  tb 
contract  as  decided  by  V.-C.  Giffard. 
Maxted  ▼.  Paim      Maxted  V.  Paine  (second  action)  also  came  before  the  Ooni 

of  Exchequer  in  the  form  of  a  special  case,  and  was  decided  kj 
that  Court  in  the  first  instance,  on  the  8th  of  May,  1869  (L  L 
4  Ex.  203).  In  respect  of  the  shares  in  question  in  this  actioB, 
the  defendant  had,  on  the  name-day,  given  the  name  of  OM 
Go88  as  the  ultimate  buyer.  No  objection  was  made  to  Ik 
name,  and  the  plaintiff  executed  a  transfer  to  Oo88  of  the  ta 
shares.  It  was  afterwards  discovered  that  the  brokers  iBnbf 
the  ticket  with  the  name  of  Qoss,  had  bought  the  shim  ii 
respect  of  which  the  ticket  was  issued,  by  the  instructiooi  i 
and  for  another  person  S. ;  and  that  the  name  of  Goss  hadbaei 
passed  in  pursuance  of  S.'s  instructions,  under  an  arraDgens^ 
by  which  Goss,  who  was  a  person  of  no  means,  coDseoted  ti 
allow  his  name  to  be  passed  in  consideration  of  a  sum  of  oMMf 
paid  him.  The  purchasing  brokers  as  well  as  the  defendifti 
were  ignorant  of  this  an-angement.  According  to  the  uag* 
proved  as  set  forth  (p.  206)  in  the  special  case,  at  anytiias 
before  the  transfer  of  the  shares  has  been  executed  by  th0 
seller  his  broker  might  object  to  any  name  or  names  given  bj 
the  jobber,  and  in  the  event  of  the  jobber  and  broker  CEdHngt^ 
agi*ee  the  broker  may  appeal  to  the  committee  of  the  Sto4 
Exchange  who,  on  such  appeal,  have  the  power  to  reqaiie  tbe 
jobber  to  give  to  the  broker  a  better  name  in  case  they  coo- 
sider  the  broker  to  be  thereunto  entitled.  The  committor 
might  interfere,  even  after  tmnsfer,  where  a  fraud  had  beei 
committed.  Subject  as  aforesaid,  when  a  jobber  has  gifen  i 
name  and  the  price  of  the  shares  has  been  paid,  he  has  folfilM 
all  the  obligations  required  of  him  by  the  usages  of  the  Stock 
Exchange  in  respect  of  the  original  bargain.  The  printed  rota 
of  the  Stock  Exchange  were  made  part  of  the  case.  It  was  held 
by  the  majority  (Kelly,  C.  B.,  Bramwell,  B.,  and  Pigott,  K, 
against  the  dissent  of  Cleasby,  B.),  that  according  to  the  Qttp 
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if  the  Stock  Exchange,  the  defendant  had  fulfilled  his  obliga-      P^*  vni. 

ion  bj  passing  the  name  of  a  person  who  had  authorised  his    ^^ » — -^ 

Mine  to  be  passed  as  transferee,  the  plaintiff  having  made  no 
olgection  within  the  time  allowed  by  the  usage  but  having 
ttecuted  and  delivered  a  transfer.  Further^  in  the  opinion  of 
KeDy,  C.  B.,  the  plaintiff  must  be  considered  as  bound  by  the 
ttage  to  recognise  Qoss  as  the  ultimate  purchaser :  and  this 
nems  to  have  been,  though  less  decidedly  expressed,  the  opinion 
of  Baron  Bramwell. 

The  case  of  Davis  v.  Haycock  which  came  before  the  Court  DavUr 
of  Exchequer  on  the  2nd  of  July,  1869  (L.  R  4  Ex.  373),  is  of  ^"^"^ 
little  use  as  an  authority.  The  facts  were  identical  with  those 
•f  Sheppard  v.  Murphy,  except  that  there  was  no  "  continuar 
tKA**  of  the  transaction  to  the  next  account,  and  admitting  the 
iathority  of  Sheppard  v.  Murphy,  the  only  substantial  question 
VMwhether  the  liability,  which  could  be  established  and  enforced 
n  equity,  could  also  be  established  by  way  of  contract  at  law. 
Idly, C.B., and  Pigott,  B.,  gave  their  opinion  that  it  could  be  so 
tiibroed,  and  that  the  plaintiff  was  entitled  to  judgment  for  the 
tmoQiit  of  calls  paid  by  him.  Channell,  B.,  and  Cleasby,  B., 
without  giving  any  opinion  on  this  question,  were  of  opinion 
tUl  the  plaintiff  could  not  recover  on  the  declaration  as  framed. 
Hie  Court  being  thus  equally  divided  in  opinion,  and  it  being 
viidergtood  that  the  matter  would  be  carried  to  a  higher  Court, 
Cleasby,  B.,  withdrew  his  judgment,  and  judgment  was  given  pro 
fnnd  for  the  plaintiff.  It  will  be  seen  that  in  the  similar  case 
rf  Boumng  v.  Shepherd,  subseciuently,  the  plaintiff's  right  was 
•rtablished  by  judgment  of  the  higher  Court.  The  refusal  of 
Hellish  (4  Ex.  379)  to  amend  his  declaration  in  Davis  v.  Hay- 
cock, is  no  slight  confirmation  of  the  authority  of  the  principle 
ultimately  established  in  Bounnng  v.  Shepherd. 

Castellan  v.  Hobson,  decided  by  Vice-ChQ.ncellor  James,  on   Catteiian  r. 
ibe  6th  of  May,  1870  (L.  R.  10  Eq.  47),  is  a  very  important     ""  '^' 
ase  ^  as  a  companion  to  Maxted  v.  Paine  (second  action),  and 

*  SiDoe  writing  the  above,  I  ob-  can    be    considered   an    authority 

rre    in    the    recently  published  since  the  decision  in  Coles  v.  Bris' 

xrk  by  Mr.  Justice  Fry  and  Mr.  Urwe  and  Maxted  v.  Faine  (second 

'«  D.   Bawlins  on  Speciiio  Per-  action).    I  do  not  see  the  inconsis- 

noaaoe  (p.  629),   a  doubt  sug-  tency,  and  I  still  think   that  in 

•ted  whether  CasUQan  v.  Hohson      CcuteUan  v.  Hobson  we  touch  solid 
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as  a  guide  to  show  where  the  ultimate  liability  lies  in  sodii 
case.  The  plaintiff,  who  was  the  owner  of  shares  in  the  Impdil 
&c.,  Association,  sold  them  on  the  Stock  Exchange,  through  to 
broker  to  a  jobber ;  and  the  defendant  Hobson,  through  to 
*  broker,  agreed  with  the  same  jobber  to  buy  shares  in  tiie  obh 
company  for  the  same  settlement.  Hobson's  broker,  bj  to 
instructions,  gave  the  name  of  Banks  as  the  transferee,  and  tto 
name  was  accordingly  passed  to  the  plaintiff's  broker  io  tb 
usual  way  as  the  transferee  of  the  shares  sold  by  him.  Biiib 
was  one  of  the  defendant's  workmen  and  apparently  a  penoBot 
no  means.  The  plaintiff  executed  the  transfer  to  Banlu;!!! 
the  transaction  was  completed  in  the  usual  way.  Owing  to  tki 
winding-up  of  the  company,  or  through  Banks  not  taking  tk 
steps  to  register  the  transfer,  it  was  never  registered,  and  tb 
plaintiff  Castellan  remained  the  legal  and  registered  ovnei; 
liable  for  calls.  The  Vice-Chancellor,  after  stating  the&ctito 
the  above  effect,  observed  that  the  defence  set  up  by  Hoboi 
was  this  : — "  I  never  had  any  contract  with  you  at  all.  I  entarf 
into  a  bargain  with  the  jobber,  so  did  you,  and  by  the  no?iii« 
which  took  place  on  the  completion  of  the  purchase,  there  vii 
a  contract  between  you  and  Banks,  but  between  you  and  ■• 
there  was  never  any  contract  or  privity."  Banks  being  inif^ 
cunious,  the  Vice-Ohancellor  further  remarked,  might  taketb 
liability  upon  himself,  and  laugh  at  the  liquidators  and  decntf 
of  the  Court  That  was  ingenious,  but  even  if  it  stood  there  he 
thought  the  Court  might  have  found  its  way  to  say,  if  GaMkl^ 
has  a  right  to  indemnity  over  from  Banks,  Banks  has  a  right  to 
indemnity  over  against  HohaoUy  and  it  will  pass  over  the  inttf^ 
mediate  man  and  make  Hobson  do  that  which  he  is  bound  to 
do.  "But  the  real  answer,"  he  went  on  to  say,  "is,  thatitii 
not  a  question  of  vendor  and  purchaser,  it  is  not  a  question  cf 
specific  performance  at  all ;  it  is  a  question  of  trustee  and  ofd^ 
que  trust     The  result  of  the  transactions  is,  that  C(utdla$ 


ground.  Tho  result  is  to  give  a 
direct  remedy  against  the  person 
who  is  at  all  events  ultimately 
liable.  I  am  indebted  to  the  note 
in  the  above-mentioned  work  for  a 
reference  to  another  decision  of 
V.-C.   James  in  Nickaih  v.  jPar- 


neatix  (W.  N.  1869,  p.  118),  pw- 
ceediug  on  a  similar  pnndpfe* 
The  same  principle  is  again  »JJ!^ 
by  the  Lords  Justices  James  and 
Mellish,  affiiTning  the  decision  d 
Vice-Chancellor  Bacon,  in  Brom  T. 
Black,  L.  B.  8  Ch.  939. 
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retnains  the  legal  owner  of  the  shares  without  any  beneRcial      ^^^  VIIL 

interest  in  them.     As  legal  owner  he  has  remained  exposed  to r- — ^ 

liabilities,  and  he  is  entitled  to  indemnity  from  the  real  equitable 
owner  of  the  shares,  for  whom  he  was  trustee.  For  whom,  then, 
is  he  trustee  ?  He  is  ti-ustee  for  Hobsofi,  not  for  Banks.  Banks 
by  the  transaction  has  never  acquired  any  legal  or  equitable 
right  or  interest  whatever  in  these  shares.  He  is  a  mere  nama 
In  truth,  cases  have  frequently  occurred  in  this  Court  in  which 
what  is  called  the  intermediate  trustee  of  a  mere  equity  has 
been  disregarded  altogether.  The  cases  are  collected  in  Lewin 
OQ  Trusts,  p.  709.  .  .  .  Castellan,  therefore,  being  the  legal 
owner,  and  Hobscm  being  the  beneficial  owner,  and  Banks  being 
a  mere  name  interposed  between  the  two,  Hchaon^  the  real 
beneficial  owner,  the  cestui  que  trust  for  whom  Castellan  is  a 
trustee,  is  bound  to  indemnify  him  against  the  calls  which  have 
been  made.**  The  form  of  decree  followed  that  made  in  Eva/ns 
v.  Wood. 
Allen  V.  Graves  (31  May,  1870,  L.  R.  5  Q.  B.  478)  was  a  case  ^l^n  ▼.  Oraves, 

^  ,  ,  ^,o.iT^i  .       31»t  May,  1870. 

of  a  contract  between  two  members  of  the  otock  J^xchange,  in 
which,  on  a  special  case,  the  usage  regarding  the  passing  of  a 
name  was  stated  as  follows : — "  If  the  person  or  persons  whose 
name  or  names  are  given  cannot  be  reasonably  objected  to  by 
the  vendor,  and  if  they  by  themselves  or  their  agents  accept  the 
transfer  of  the  shares  (although  they  do  not  execute  the  same) 
the  jobber,  upon  the  price  of  tlie  shares  being  paid  to  the  selling 
broker,  is  relieved  from  all  further  liability."  It  was  held  by 
the  Queen's  Bench  that  the  defendant  having  offered  the  name 
of  a  foreigner  residing  abroad,  did  not  offer  a  person  to  whom  no 
reasonable  objection  could  be  made. 

BowQ^g  V.  Shepherd  was  another  of  the  Overend,  Gurney  &  Bovn-iny  v. 
Co.  cases,  decided  on  the  3rd  of  February,  1871  (L.  R.  6  Q.  B.  ^^'^'^' 
309),  in  the  Exchequer  Chamber  (in  review  of  a  judgment  of 
the  Queen's  Bench  pi^o  foi*md  given  in  accordance  with  Davis 
V.  Haycock),  It  establishes  the  point  that  the  liability  of  the 
ultimate  buyer  to  the  ultimate  seller,  which  according  to  Shep- 
pard  V.  Murphy  may  rest  either  on  privity  of  contmct  or  on 
privity  of  estate,  can  be  safely  rested  on  privity  of  contract,  and, 
even  before  the  Judicature  Act,  might  be  established  by  an 
action  at  law.  The  special  case  in  which  the  facts  are  submitted 
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^^c  7^^      ^^^  judgment,  contains  a  very  full  and  clear  statement  of  di6 
usage,  an  extract  of  which  I  subjoin.    It  must  be  mentioned  in 
explanation,  that  Messrs.  Cawthom  &  Co.  were  broken  who  had 
bought  from  Mr.  ELitchen  (a  jobber),  for  the  account  15th  Hqr, 
seventy  shares  for  the  defendant  and  thirty  shares  for  otkcr 
persons,  and  had  also  bought  from  another  jobber  for  the  sum 
account,  thirty  shares  more  for  the  defendant.     Having  BMtd 
that,  according  to  the  usage  of  the  Stock  Exchange,  Messrs.  Ckv* 
thorn  &  Co.  were  bound,  upon  the  name-day,  being  the  day 
before  the  15th  of  May,  to  pass  to  Mr.  Kitchen  on  acconnt  of  sock 
100  shares  a  ticket  containing  the  names  or  name  of  the  boTcr 
or  buyers,  and  that  accordingly  on  the  14th  May  they  delivered  i» 
him  a  ticket  with  the  name  of  the  defendant  as  buyer,  in  the  fbim 
usually  adopted,  having  express  instructions  from  the  defSsodaiit 
to  do  so ;  the  case  proceeds  to  state  the  usage  as  follows  :— 

''  There  is  a  general  practice  or  custom  on  the  Stock  Exdiaop 
for  the  holder  of  such  a  ticket  to  deliver  or  transfer  it  to  nj 
other  member  of  the  Stock  Exchange   (whether  a  bnAeror 
jobber  in  shares)  from  whom  he  may  have  purchased  the  fib 
number  of  shares  in  the  same  company,  for  the  same  soBfmi, 
and  for  such  person  in  turn  to  deliver  or  transfer  it  to  another 
such  person  under  the  like  circumstances,  and  so  for  the  ticket 
to  pass  from  hand  to  hand  until  it  reaches  the  hands  of  flome 
broker  or  dealer,  who,  or  whose  principal,  has  sold  without  ab 
having  purchased  the  shares  for  that  account.     The  penon  oa    | 
whose  behalf  such  broker  or  dealer  has  sold,  whether  he  add  oa 
his  own  behalf  or  on  behalf  of  a  principal,  is  hereinafter  refand 
to  as  the  '  ultimate  seller.'    Moreover,  if  any  person  into  whott 
hands  the  ticket  thus  comes,  has  not  purchased  the  whde  of 
such  shares  from  the  same  person,  the  practice  or  custom  is  for 
him  to  divide  or  split  up  such  ticket  among  the  several  pernos 
from  whom  he  has  in  the  aggregate  purchased  the  amotmt  of 
shares  mentioned  in  it,  and  for  that  purpose  to  make  copiei 
(technically  called  '  splits ')  of  such  ticket,  substituting  in  each 
copy  the  number  of  shares  purchased  from  the  person  to  whom 
he  delivers  it,  and  adding  his  own  name  as  the  person  spiittiif 
the  ticket :  and  each  of  these  'splits'  is  thenceforward  deliTaed 
or  transferred  from  hand  to  hand,  in  like  manner  as  the  oi^ 
ticket,  until  it  reaches  the  hands  of  some  broker  or  dealer,  lAo 
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or  whose  principal  has  sold  without  having  also  purchased  the  Part  vnL 
shares  for  that  account,  and  who  or  whose  principal  would  there-* 
fore,  as  to  the  shares  included  in  that  '  split/  be  the  '  ultimate 
seller,'  The  giver  of  the  ticket,  whether  a  whole  or  split,  at  the 
time  when  he  gives  it  pays  or  receives,  as  the  case  may  be,  to 
or  from  the  person  to  whom  he  gives  it,  the  difference,  if  any, 
between  the  price  named  in  it  and  the  price  at  which  the  giver 
of  the  ticket  bought  of  the  person  to  whom  he  passes  it 

"  The  ticket,  whether  a  whole  ticket  or  a  split,  having  reached 
the  broker  of  the  ultimate  seller,  the  practice  or  custom  then 
is,  for  him  to  procure  a  transfer  made  direct  from  the  holder  of 
the  shares  to  the  person  named  in  the  ticket  as  transferee. 
The  price  inserted  in  the  transfer  as  the  consideration  is  that 
named  in  the  ticket  This  transfer,  executed  by  the  transferor, 
the  broker  of  the  ultimate  seller  delivers  to  the  broker  or  jobber 
who  issued  the  ticket,  and  who  is  therein  named  as  the  person 
to  pay.  He,  if  not  himself  a  principal,  delivers  it  to  his 
principal  to  be  accepted  or  executed  by  the  transferee.  No 
intermediate  transfers  are  required.  The  person  who  issued 
the  ticket  pays  the  sum  therein  named  to  the  broker  of  the 
'  ultimate  seller,'  or  to  the  ultimate  seller  himself  if  he  acted  as 
his  own  broker,  and  the  ultimate  seller  receives  from  his  broker 
the  price  at  which  he  sold,  the  difference  (if  any)  having  been 
paid  or  received  by  the  intermediate  brokers  or  dealers  at  the 
time  of  passing  the  ticket  as  before  stated.  The  broker  of  the 
*  ultimate  seller '  (by  thus  delivering  the  transfer  according  to 
the  ticket — whether  a  whole  ticket  or  a  *  split ' )  is,  by  the  rules 
of  the  said  Stock  Exchange,  deemed  to  have  fulfilled  the  con- 
tract with  his  immediate  buyer  and  is  entitled  to  payment,  and 
in  case  of  payment  being  refused  by  the  member  issuing  the 
ticket,  such  buyer  must  make  immediate  payment. 

''Also  by  the  rules  of  the  Stock  Exchange  every  person 
passing  a  ticket  is  required  to  write  on  the  back  of  the  ticket 
the  name  of  the  member  to  whom  it  is  passed.  A  member 
dividing  a  ticket  is  to  retain  the  original  ticket  that  access  may 
be  had  to  it  should  any  portion  of  the  shares  have  been  sold  out, 
and  the  member  who  has  passed  on  the  original  ticket  is 
required  to  trace  it  in  the  event  of  any  portion  of  the  shares 
having  been  sold  out.    Shares  are  said  to  be  sold  out  when 
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default  having  been  made  by  a  broker  in  giving  the  name  rfi 
buyer,  the  person  who  sold  sells,  as  he  is  entitled  to  do,  ii 
public  on  the  Stock  Exchange,  by  which  means  a  buyer  is  found, 
and  the  broker  in  default  is  bound  to  pay  the  difference.'* 

Mdxted  V.  Paine  (second  action)  went,  on  error  from  Ae 
judgment  of  the  Queen's  Bench,  to  the  Exchequer  Chambei; 
where  on  the  11th  of  February,  1871,  the  judgment  of  tk 
Court  below  was  affirmed  by  all  the  judges  except  Mr.  Jiutioi 
Lush,  who  dissented.  There  was  however  some  diveigeiioe  be- 
tween the  reasons  given  by  the  judges  who  formed  the  niaja%. 
The  judgment,  delivered  by  Mr.  Justice  Montague  Smith,  ooo* 
curred  in  by  Justices  Keating,  Mellor  and  Brett,  affirmed  Ae 
decision  of  the  majority  of  the  Court  of  Exchequer,  on  thi 
ground  that  Ooss  having  assented  to  have  the  transfer  made  to 
him,  and  the  plaintiff  having  transferred  accordingly,  tmj 
thing  had  been  done  according  to  the  usage  of  the  Stoi 
Exchange,  to  exonerate  the  broker.  They  did  not  hofwevff 
state  between  whom,  in  their  view,  the  new  relation  bywif 
of  contract  was  constituted  ;  although  they  threw  out  thi 
suggestion  that  the  plaintiff  might  have  his  relief  against  the 
real  purchaser,  as  in  Citatellan  v.  Hobaon,  Mr.  Justice  Lofk 
dissented  on  the  ground  that  the  contract,  and  in  his  view  the 
effect  of  the  usage,  was  that  the  jobber  was  bound  to  give  tbe 
name  of  the  r^al  purchaser.  He  seems  to  have  formed  tha 
opinion  that  the  plaintiff  was  debaiTed  from  his  remedy  against 
the  real  purchaser,  by  having  transferred  to  the  nominet 
Mr.  Justice  Blackburn  concurred  in  the  result  arrived  at  hj  tha 
majority,  but  on  grounds  demanding  particular  conaideiatioB, 
which  I  shall  be  in  a  better  position  to  give  after  stating  the 
decision  of  the  House  of  Lords  in  NickaUs  v.  Merry.  The 
remaining  judgment  is  that  delivered  by  Chief  Justice  Cockborn, 
who  concuiTod  in  the  result  arrived  at  by  the  majority,  on  the 
ground  that,  the  effect  of  the  transaction  was  to  oonstitute  the 
nominee,  as  between  him  and  the  plaintiff,  in  effect  the 
purchaser  of  the  shares,  and  that  he  was  accepted  as  the 
purchaser  by  the  plaintiff 

In  Rennie  v.  JU(yi^*iSy  Lord  Romilly  as  Master  of  the  BoIIi 
(11  Januarj^  1872,  L.  B.  13  Eq.  203),  gave  a  decision  exonerat- 
ing a  jobber  who  had  passed  a  name  which,  some  time  after  a 
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transfer  had  been  executed  and  delivered,  was  discovered  to  be      P^**  vni. 

.                                                 §  2. 
the  name  of  an  infant.     This  decision  is  however  overruled  by    ^— — r ^ 

that  of  the  Lords  Justices  in  Chancery,  confirmed  by  the  House 

of  Lords  in  Merry  v.  NichMa  and  NickalU  v.  Merry, 

Merry  v.  Nickalla  came  before  the  Lords  Justices  in  Chancery,  M^ry  v.^ 
in  July,  1872  (L.  R.  7  Ch.  733),  on  appeal  from  Vice-Chancellor 
Bacon,  who  had  approved  and  followed  Lord  Romilly's  decision 
in  Rennie  v.  Moi^ris,  The  plaintifiF  had  through  his  broker 
sold  shares  in  a  company  called  the  General  Estates  Company, 
to  a  jobber  on  the  Stock  Exchange,  and  the  tmnsaction  was 
carried  through  in  the  usual  way.  Two  years  afterwards  the 
Company  was  ordered  to  be  wound  up  ;  the  plaintiff  found  that 
he  was  still  on  the  register,  and  discovered  that  the  person  to 
whom  he  had  transferred  was  an  infant.  The  Lords  Justices 
(James  and  Mellish)  considered  that  Maxted  v.  Paine  (first 
action)  was  rightly  decided,  and  that  the  jobber  having  passed 
a  name,  as  purchaser,  of  a  person  who  had  given  no  authority 
to  the  broker  who  issued  the  ticket  to  insert  his  name,  was  not 
exonerated.  It  followed  that  the  defendant  having  passed  the 
name  of  an  infant,  who  was  incapable  of  giving  authority,  was 
not  exonerated.  "If,"  says  Lord  Justice  Mellish  (p.  759),  "the 
person  whose  name  is  on  the  ticket  is  willing  and  able  to  fulfil 
the  contract,  then,  as  soon  as  the  transfer  is  made  to  him,  the 
jobber  is  discharged.  But  in  the  present  case,  there  being  no 
person  willing  and  able  to  fulfil  the  contract,  and  the  person 
whose  name  was  on  the  ticket  having  given  no  authority  to  the 
jobber  to  put  his  name  there,  the  jobber  is  not  discharged." 

The  defendant  Nickalls  appealed  to  the  House  of  Lords,  and  NickalU  ▼. 
the  appeal,  Nickalls  v.  Merry,  was  decided  on  the  18th  of  of  Lords.  ^°** 
March,  1875  (L.  R.  7  H.  L.  530),  by  Lord  Cairns  (Chancellor) 
and  Lords  Chelmsford  and  Hatherley,  who  unanimously  affiimed 
the  decision  of  the  CJourt  of  Chancery.  Lord  Cairns  referred  at 
length  to  the  usage  of  the  Stock  Exchange  as  expounded  in  the 
evidence  of  Mr.  de  Zoete,  which  I  here  extract  at  length.  The 
statement,  it  will  be  observed,  is  substantially  the  same  as  that 
given  in  the  special  case  in  Bowring  v.  Shepherd,  but  each  state- 
ment will  be  found  instructive  as  supplementing  and  explaining 
the  other. 

"  In  the  case  supposed,**  he  says  (L.  B.  7  H.  L.  539),  "  where 
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Part  viii.      the  jobber  would  stand  as  purchaser  he  would  on  the  chf 
preceding  such  account  day  (which  was  usually  called  the ' 


day  *),  be  bound  to  pass  to  the  broker  a  ticket  containing  thi ' 
name  of  a  person,  or  of  several  persons,  as  the  purchamr  m' 
purchaaera  of  the  said  shares ;  or  he  might»  if  he  pleased,  jm  ^ 
his  own  name  as  such  purchaser,  in  which  latter  case  aif 
would  he  have  been  bound  himself  to  take  to  the  sharea  IF 
the  jobber  had  failed  to  pass  to  the  broker  such  a  nam  « 
names  by  the  name  day,  the  selling  broker  could  have  sold  oil 
the  shares  against  him,  and  have  compelled  him  to  pay  wajlm 
thereon.     Until  the  name  day  it  was  not  seen  who  might  itid 
ultimately  either  as  purchasers  or  sellers,  or,  in  other  word^ib 
might  be  the  persons  to  transfer  or  to  take  transfers  of  dmi^ 
and  until  then  a  jobber  might  have  had  a  great  many  tEtth 
actions  both  of  buying  and  selling  with  the  same  broken  ff 
jobbers  or  with  various  brokers  or  jobbers.     On  the  name  d^f 
in  the  case  supposed,  if  the  jobber  having  purchased  had  nil 
again,  a  ticket,  containing  the  name  of  the  person  to  whimdtt 
shares  were  to  be  transferred,  would  have  been  issued  bfsdi 
passed  on  from  the  ultimate  purchasing  broker  to  lus  aeDi^ 
and  so  on  through  the  hands  of  the  other  intermediate  aelkn 
and  buyers  in  succession,  who,  whether  acting  as  jobbenorn 
brokers,  had  dealt  in  the  shares,  until  it  reached  the  handi  rf 
the  original  selling  broker.    Every  member  passing  a  ticket « 
required  to  write  on  the  back  of  it  the  name  of  the  member  to 
whom  it  was  passed ;  such  ticket  would  also  have  contained  the 
amount  of  purchase-money  agreed  to  be  given  for  the  sham  hj 
the  ultimate  purchasing  broker,  and  also  a  note  that  be  would 
pay  the  same.     So  many  transactions  of  this  kind  took  pbn 
during  the  account,  that  on  the  name  day  the  ticket  of  necoMty 
only  remained  in  the  possession  of  an  intermediate  jobber  a 
broker  for  the  time  required  to  take  the  particulara  of  it   It 
sometimes  happened  that  the  same  ticket  passed  throuj^  tbe 
same  members'  hands  several  times  in  fulfilment  of  baigiiBi 
made  with  other  membei^s,  and,  as  a  matter  of  bjcif  he  bad 
neither  the  opportunity,  time,  nor  the  means    for   makiif 
enquiries  respecting  the  name  so  passed.     The  original  aelliiV 
broker  would  not  have  been  bound  to  deliver  a  traosfinr  of  the 
shares  to  the  ultimate  purchasing  broker  until  the  ezpiiatioB  d 
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ten  days  after  the  account  day,  and  during  the  ten  days  the  said  P^»  J^^* 
purchasing  broker  could  not  have  bought  in  the  shares  against 
the  seller.  During  this  time  it  was  open  to  the  original  selling 
broker  tx)  object  to  the  name  passed  by  his  buyer,  in  which  case 
such  buyer  would  of  course  have  passed  on  the  objection  to  the 
person  from  whom  he  received  the  name  as  hereinbefore  men- 
tioned, and  practically  such  buyer  would  have  had  no  liability 
or  interest  in  the  question,  as  whatever  grounds  there  might 
have  been  for  objecting  to  the  name  would  have  had  to  be  met 
by  the  pei-son  from  whom  it  emanated,  and  who  had  originally 
issued  the  ticket,  and  the  committee  of  the  said  Stock  Exchange 
would  if  appealed  to  by  the  selling  broker,  have  decided  as  to 
the  validity  of  any  such  objection,  and  would  have  required 
another  name  to  be  given  in  case  they  had  considered  it  right  to 
do  so.  But  after  the  lapse  of  these  ten  days  the  selling  broker 
was  required  to  deliver  the  certificates  and  transfer  of  the  shares 
to  the  said  ultimate  purchasing  broker,  or  in  default  thereof, 
the  latter  could  have  bought  in  the  shares  against  the  seller. 
The  usual  course  of  business  was  for  the  selling  broker  to  deliver 
the  transfer,  together  with  the  corresponding  ticket,  to  the  said 
ultimate  purchasing  broker  from  whom  he  received  the  pur* 
chase-money.  The  said  ultimate  purchasing  broker  did  not 
know  to  whom  his  ticket  had  been  ultimately  passed  until  the 
delivery  of  the  transfer.  According  to  the  long-recognised  and 
well-established  rules  and  usages  of  the  said  Exchange,  if  the 
original  selling  broker  did  not  deliver  his  transfer  and  certificates 
and  obtain  payment  of  the  purchase-money  within  fifteen  clear 
days  from  the  name  day,  his  immediate  buyer  was  released  from 
all  loss  caused  by  the  default  of  the  ultimate  purchasing  broker 
to  pay  for  the  shares,  and  the  latter  would  alone  remain  re- 
sponsible ;  in  like  manner,  if  the  member  who  issued  the  ticket 
containing  the  name  of  the  intended  transferee  of  the  shares 
did  not  buy  in  or  attempt  to  buy  in  the  same  shares  within 
fifteen  days  from  the  account  day,  his  immediate  seller  was 
released  from  all  loss  caused  by  the  failure  of  any  member 
through  whose  default  the  shares  were  not  delivered  to,  and  the 
purchase-money  paid  by,  the  ultimate  purchasing  broker,  the 
jobber  had  fulfiUed  all  the  obligations  required  of  him  by  the 
rules  and  usages  of  the  said  Stock  Exchange  in  respect  of  his 
contract." 
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Pakt  VIII.  In  commenting  on  this  usage  Lord  Cairns  obeerved  tlMl 

the  words  used  by  Mr.  de  Zoete,  "  the  name  of  a  perscm  it 
the  purchaser  of  the  said  shares"  clearly  implied  the  name  at  % 
person  who  can  and  will  purchase,  and  would  have  noapplicitioi 
to  the  name  of  a  non-existing  person,  a  lunatic,  an  infimlift 
married  woman,  or  a  person  who  has  given  no  authority  to  xm 
his  name.     And  he  held  it  clear  that  the  jobber  was  not  diK 
charged  unless  the  person  whose  name  he  proposes  is  competok 
to  contract.    As  to  whether  any  obligation  was  thrown  upon  tin 
seller  by  the  rules  of  the  Stock  Exchange  to  enquire  as  to  tb 
capacity  and  wiUingness  to  contract  of  the  person  whose  naae 
was  given,  he  was  satisfied  from  the  evidence  that  the  intend 
given  before  completion  was  to  give  an  opportunity  to  eonpin 
into  the  responsibility  and  not  the  capacity  and  willingneHof 
the  name  given,  and  that  the  seller,  if  content  to  waive  enKfobj 
into  the  responsibility,  was  entitled  to  assume  the  capadtjanl 
authority.    He  entirely  agreed  with  what  was  said  by  Lori 
Justice  Mellish :  "  If  the  person  whose  name  is  on  the  tid^eti 
willing  and  able  to  fulfil  the  contract^  then,  as  soon  is  tb 
transfer  is  made  to  him,  the  jobber  is  discharged."    But  in  ik 
present  case,  there  being  no  person  willing  and  able  to  fblfil  tbe 
contract,  and  the  person  whose  name  was  on  the  ticket  hxn^ 
given  no  authority  to  the  jobber  to  put  his  name  there,  tbe 
jobber  is  not  dischai*ged. 

Lord  Chelmsford  expressed  his  view  of  the  jobber*8  contaei 
as  follows  (L.  R.  7  H.  L.  544) : — "  It  is  at  first  a  temporaiy  and 
conditional  contract,  but  it  becomes  absolute  upon  his  ftilon 
to  furnish  by  the  name  day  the  name  of  a  person  capable  aad 
willing  to  become  the  transferee  of  the  shares,  so  that  the 
seller  by  executing  a  transfer  may  make  with  him  a  net 
contract  in  substitution  of  the  original  one  with  the  jobber. 
This  being  the  nature  of  a  jobber's  contract,  it  follows  as  » 
consequence  that  the  appellant  did  not  perform  what  he  llnde^ 
took  by  giving  the  name  of  a  person  under  disability  with 
whom  no  new  binding  contract  could  be  made  to  be  substitated 
for  his  own.*'  In  regard  to  the  argument  that  the  plaintiff* i 
remedy,  if  any,  was  against  the  real  buyer  or  his  broker,  be 
said  (p.  546) : — ''  Assuming  that  the  respondent,  aooordingf  to 
Castellan  v.  Hobson,  might  have  proceeded  against  the  real 
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buyer  to  compel  him  to  indemnify  him  against  the  payment  of      ^^**  J'^^- 

calls,  that  could  not  have  the  eflTect  of  depriving  the  respondent    ""- — » " 

of  his  remedy  against  the  appellant  for  the  non-performance  of 
his  contract.  If  this  were  so,  the  consequence  would  be  that 
although  the  liability  of  the  appellant  to  an  action  for  his 
breach  of  contract  continued,  the  remedy  against  him  would  be 
gone.  It  would  be  a  strange  answer  to  an  action  which 
admitted  (as  it  must)  that  there  had  been  a  non-performance 
of  the  contract,  but  alleged  that  the  defendant  was  discharged 
by  reason  of  the  plaintiff  having  a  remedy  against  another 
person  upon  a  liability  of  a  totally  different  description." 

Lord  Hatherley  (p.  547)  states  the  effect  of  the  contract  of 
the  jobber,  with  the  usage  incorporated,  to  be  as  follows : — *'  I 
will  give  to  you,"  says  the  jobber,  "  the  name  of  a  person  who 
has  authorised  me  to  give  his  name  instead  of  my  own,  and 
who  will  perform  my  contract  for  me  ;  and  when  that  name  is 
given  to  you,  you  shall  have  an  opportunity  of  enquiring  into 
that  person's  name  (ten  days,  I  think  is  the  time  allotted  for 
such  enquiry),  and  you  shall  thereby  satisfy  youreelf  that  the 
person  I  name  is  a  person  whom  I  may  reasonably  propose  to 
you  as  the  person  who  is  to  perform  the  contract  which  I  have 
entered  into  with  your  broker,  and  that  he  is  a  person  whom  it 
is  reasonable  for  me  to  substitute  for  myself  as  contracting  with 
you — i.e.  you  shall  have  the  means  to  satisfy  yourself  as  to  his 
responsibility  in  point  of  means  to  fulfil  that  engagement  which 
I  have  taken  upon  myself, — after  which  the  contract  which  I 
have  made  will  cease."  He  considered  the  usage  so  embodied 
was  reasonable  ;  and  that  handing  in  a  name  without  proper 
authority  to  give  it  has  been  held  (sc.  in  Maxted  v.  Paine,  fii-st 
action)  as  it  ought  to  be  held,  to  be  not  a  compliance  with  the 
rules  of  the  Stock  Exchange,  and,  therefore  not  to  be  a  substi- 
tution of  another  person  for  the  original  veudor. 

It  will  be  remembered  that  I  reserved  for  consideration  in  Judgment  of 
connection  with  Nickalls  v.  Merry  the  judgment  of  Mr.  Justice  BlackbunTin 
Blackburn  in  Maxted  v.  Paine  (second  action).     The  effect  of  ^^^^,  ^-    , 

Paine  (second 

that  judgment  was  briefly  this  : — that  a  member  of  the  Stock  action). 
Exchange  who  has  bought  shares  for  the  account  from  another 
member  of   the   Stock   Exchange   (there   being  no  essential 
distinction   in  this  respect  between  a  broker  and  a  jobber). 
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^^**  P^*      fulfils  his  contract,  so  far  as  relates  to  the  transfer  of  the  Rhmi^ 

"" * by   delivering  on  the  naroe  day  a  ticket  really  issued  by  i 

member  of  the  Stock  Exchange ;  and  that  transfers  of  the  dim 
into  this  name  (with  the  scrip  certificates)  having  been  d^ 
livered  by  the  ultimate  holder  of  the  ticket  to  the  menlit 
issuing  the  ticket,  and  the  price  having  been  fuUy  paid  to  tk 
holder  of  the  ticket,  all  intermediate  buyers  are  reletnt 
and  there  is  a  complete  novation  of  the  original  contrftci;  (b 
new  and  sfubstituted  contract  being  between  ike  nKmhr 
issuing  the  ticket  or  his  principal,  and  the  ultimate  boUv 
of  the  ticket  or  his  principal.  Dissenting  however  from  tb 
judgment  in  Moated  v.  Paine  (first  action),  he  thought  it  Mt 
necessary,  in  order  to  exonerate  the  intermediate  buyer,  dit 
the  name  passed  by  him  should  be  the  name  of  one  who  hi 
really  authorised  his  name  to  be  given ;  he  considered  thiitlii 
nominee  was  not  necessarily  dealt  with  as  the  purchaser;  mi; 
apparently,  did  he  consider  that  the  nominee  on  the  tidLei  mi 
the  member  issuing  the  ticket  must  necessarily  be  dealt  wA 
as  holding  towards  each  other  the  relation  of  principal  tti 
agent. 

Now,  although  it  is  finally  decided,  by  the  judgment  of  tke 
House  of  Lords  in  Nichills  v.  Mei^ry,  that  in  order  to  exonente 
the  jobber,  it  is  necessary  that  the  nominee  on  the  tidLOt  \m 
really  authorised  his  name  to  be  given  ;  it  may  become  necei- 
sary,  in  regard  to  the  question  who  is  liable,  to  analyse  inrAff 
the  TYiodVfS  operandi  of  the  novation,  and  upon  this  pointy  titf 
judgment  of  Mr.  Justice  Blackburn  is  important  and  8Ugfi;eitii& 
There  seems  great  force  in  the  arguments  by  which  he  eili^ 
blishes  the  proposition  that  the  new  and  substituted  contnci 
is  made  between  Hie  memfcer  isduingr  the  ticket  or  his  priwi/i 
and  the  member  who  is  the  ultimate  holder  of  the  ticket  or  kii 
principal ;  and  there  seems  nothing  in  this  propoeitioo  iiiooB- 
sistent  with  what  is  decided  in  Nidcalls  v.  Merry.    Adopttng 
this  view  of  the  modus  operandi  of  the  novation,  the  questiot 
remains  whether  the  two  members  of  the  Stock  Exchange  who 
are  ultimately  brought  together,  contract  with  each  other  OM 
principals.     According  to  this  judgment  of  Mr.  Justice  BlaA- 
burn  they  do  so  contract.     But  with  deference  I  must  poiot 
out  what  appears  to  me  a  material  distinction.     It  is  no  dooU 
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the  clear  usage  of  the  Stock  Exchange  that  members  do  in      I*^"  JIIL 

their  primary  contracts,  contract  with  each  other  as  principals.   "^ r^ — ^ 

But  non  constat  that  this  is  the  case  in  regard  to  the  secondary 
contract  which  is  made  by  the  passing  of  the  ticket.  On  the 
contrary  it  would  seem  more  consistent  with  the  tenor  of  the 
document  that,  so  far  at  least  as  regards  the  liability  on 
the  shares,  the  member  (who  in  this  case  is  presumably  a 
broker)  undertakes  as  agent  for  the  person  named  on  the 
ticket. 

It  is  clear  that,  if  the  person  named  on  the  ticket  is  the  real 
buyer,  he  is,  at  all  events,  liable  by  the  direct  operation  of  the 
new  contract  If  this  person  is  not  the  real  buyer,  then  if  the 
real  buyer  can  be  discovered  and  is  solvent,  the  safest  coui-se  for 
the  seller  to  enforce  his  indemnity  will  be  to  sue  the  real  buyer 
on  the  principle  of  Castellan  v.  Hobson.  The  question  remains 
whether  the  broker  of  the  ultimate  buyer,  who  issues  the 
ticket,  incurs  a  personal  liability  for  calls  on  the  shares.  If  I 
am  right  as  to  the  nature  of  his  contract,  there  would  be 
great  difficulty  in  establishing  such  a  liability  against  the 
broker,  whether  the  real  buyer  is  disclosed  or  not.  But 
assuming,  as  will  generally  be  the  case,  the  real  buyer  to  be  a 
responsible  person,  the  question  is  not  of  much  practical  im- 
portance. There  will  never  be  any  difficulty  in  discovering 
the  real  buyer.  For  it  will  be  cheaper  for  him  to  be  sued 
directly,  than  to  be  sued  for  relief  by  the  trustee  in  bank- 
ruptcy of  his  nominee.  For  it  is  clear  that  the  person  whose 
name  is  on  the  ticket  with  his  own  authority  could  have  no 
defence  to  an  action  by  the  seller. 

It  will  be  gathered  from  the  above  cases  and  the  usage  as  Qw^re,  whether 
explained  in  the  evidence,  that  the  ticket  of  which  the  seller's  broker  setting 
broker  is  the  ultimate  holder,  is,  in   the  usual  and  ordinary  off  transactioM 

•^    with  the  jobber 

course  of  business,  passed  to  him  by  the  jobber  to  whom  he  in  and  having  a 
the  first  instance  sold  the  shares.  Grissell  v.  Bristorve  furnished  Mm  by^other 
an  instance  where  this  was  not  the  case.  There  had  been  a  set-oflf  stock'ExchwT 
of  transactions  between  the  plaintiff's  brother  and  the  defendant  establishes  a 

,  privity  with  the 

with  whom  he  made  the  contract  for  the  plaintiff  (as  seller)  in  nominee  ? 
the  first  instance  ;  and  the  name  into  which  the  plaintiff  trans-  hr'docs.  * 
ferred  the  shares  had  been  passed  to  his  broker,  not  by  the  de- 
fendant but  by  another  member  of  the  Stock  Exchanga    The 
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P^Y q^^^'      plaintiff  could  only  put  his  case  on  the  footing  that  he  bid 

r^ ^   transferred  according  to  the  contract.  But  if  his  claim  had  bea 

against  the  transferee,  it  would  have  been  fairly  questiomUi 
whether  his  broker,  by  taking  a  ticket  from  a  person  with  wboB 
the  plaintiff  had  no  antecedent  contract,  established  a  privi^ 
between  the  plaintiff  and  the  person  named  on  the  ticket  so « 
to  bind  the  latter. 

The  question,  stated  generally,  is  this  : — ^A.  is  a  broka  ihi 
for  a  customer  sells  a  parcel  of  shares  for  the  settlement  to  B, 
a  jobber.  A.  and  B.  have  other  transactions  resulting  bjrtk 
settling  day  to  a  complete  balance,  or  in  an  excess  of  sales  Igf 
B.  to  A.  Is  A.,  according  to  the  usage,  entitled  to  set  off  vitk 
B.  the  shares  in  the  first  instance  sold  to  him  and  to  get  i 
ticket  or  a  name  for  these  shares  from  some  other  member  d 
the  Stock  Exchange  instead  ? 

The  situation  may  arise  in  one  or  other,  or  in  a  oombiDatki^ 
of  two  ways.  First,  A.  may  have  bought  shares  for  the  sum 
settlement  for  other  customers.  In  this  case,  instead  of  goiig 
through  the  idle  ceremony  of  passing  to  B.  a  ticket  whid  E 
will  immediately  pass  back  to  him,  A.  will  fill  up  the  tnufer 
to  his  buying  customer  with  the  name  of  his  selling  ciutoiBer; 
and  I  apprehend  that  this  being  done  and  the  transfer  reiuned 
to  the  broker  who  settles  the  payment  and  sends  the  tFaiufBr 
and  scrip  to  his  buying  customer,  the  latter  would  be  bound 
exactly  as  if  the  name  had  been  passed  by  the  jobber. — iSbamJ^ 
A.  may  have  speculated  on  his  own  account  in  shares  for  tke 
settlement.  Ex  hyj^othesi  he  does  not  take  up  any  shares  oi 
his  own  account ;  and  the  necessary  effect  of  his  setting  off 
transactions  with  B.,  is  that  he  becomes  entitled  to  get  from 
some  other  member  of  the  Stock  Exchange,  a  ticket  or  ticket! 
for  the  number  of  shares  sold  to  B.  on  the  customer's  account 
If  A.  gets  a  ticket  accordingly,  and  procures  from  his  custooff 
a  transfer  to  the  person  named  in  the  ticket,  it  is  difficult  to  9^ 
how  the  circumstance  that  the  ticket  has  not  been  adv/iijl 
passed  by  B.  to  A.  can  be  in  any  way  material  The  ticiet 
comes  to  A.  through  the  machinery  of  the  Stock  Exchange  i» 
consequence  of  the  sale  of  the  shares  to  B.,  and  only  arrives  bj 
another  (and  probably  shorter)  route  than  if  it  had  actually 
passed  through  B.'s  hands.     It  is  to  be  observed  however  that 
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the  practice  of  a  broker  dealing  in  shares  on  his  own  account  is      P^RJ  VIII. 

discountenanced,  if  not  absolutely  prohibited,  by  the  rules  of  ^ • ^ 

the  Stock  Exchange  (Rule  41). 

I  now  advert  to  some  cases  arising  out  of  failure  on  the  part 
of  the  broker  or  his  principal  to  meet  engagements  incurred  on 
speculative  accounts,  particularly  in  relation  to  the  rule  of  the 
Stock  Exchange  by  which  the  accounts  of  a  defaulting  member 
are  peremptorily  closed. 

In  Duncan  v.  Hill  (L.  R  6  Ex.  255,  8  Ex.  242),  the  Ihincan  v.  irui. 
plaintiff,  who  was  a  member  of  the  Stock  Exchange,  bought, 
as  broker  by  the  instnictions  of  the  defendant,  a  quantity  of 
stocks  and  shares  in  various  undertakings,  for  settlement  on  the 
15th  of  July,  1870.  Subsequently  by  the  request  of  the  de- 
fendant, the  shares  were  carried  over  to  the  account  of  29th 
July,  a  transaction  which  involved  payment  on  the  15th,  of 
a  difference  of  £1688  lOs.,  for  which  the  plaintiff  became 
primarily  liable.  An  account  .showing  this  sum  to  be  payable 
on  the  15th,  was  duly  furnished  by  the  plaintiff  to  the  de- 
fendant. He  did  not  pay  it,  but  the  plaintiff  paid  it  on  the 
15th.  On  the  18th,  the  plaintiff  was  declared  a  defaulter  on 
the  Stock  Exchange,  and  according  to  the  rules,  his  accounts 
were  peremptorily  closed  ;  resulting  in  a  difference,  on  account 
of  the  shares  bought  for  the  defendant,  of  £6013  13«.  5d,  The 
closing  of  the  accounts  of  a  member  of  the  Stock  Exchange 
comes  in  effect  to  this,  that  the  time  for  performance  of  all  his 
contracts  is  advanced ;  and  in  default  of  immediate  performance, 
each  contract  is,  in  effect,  rescinded,  and  instead  thereof  the 
defaultinjr  member  is  held  liable  for  the  "difference  **  ascer- 
tained  by  reference  to  what  is  called  the  "  making  up"  price  of 
the  day. 

The  action  was  really  that  of  the  plaintiff's  creditors  suing  in 
his  name  ;  and  the  question  was  whether  the  plaintiff  was  en- 
titled to  recover,  in  an  action  at  law  against  the  defendant,  the 
whole  of  the  £6013  135.  od.  He  was  admittedly  entitled  to 
recover  the  £1688  19.5.  paid  on  his  account  at  the  settling  day. 

The  Court  of  Exchequer  held  the  plaintiff  entitled  to  recover 

the  whole  £6013  ISs,  od, :  but  this  decision  was  reversed  by  the 

Exchequer  Chamber,  on  the  ground  that,  whereas  the  action  was 

I  I 
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brought  to  recover  a  loss  incurred  by  the  plaintiff  by  reaaoi  ef  j 
his  having  acted  as  agent  for  the  defendant ;  it  appeared  thtti 
the  agent  was  subjected  to  the  loss  in  question,  not  by  reftsoirfj 
the  contract  into  which  he  was  authorised  to  enter  by  his  pm-j 
cipal,  but  by  reason  of  a  default  of  his  own — i.e.  by  reaaa 
his  own  insolvency  brought  on  by  want  of  means  to  meet  liij 
other  primary  obligations.  Consequently,  it  was  said,  there  ^ 
no  promise  which  could  be  implied  on  the  part  of  his  princ^l 
to  indemnify  him ;  and  that  in  the  present  case  tliere  wm  mh 
tainly  no  express  promise  to  this  effect  It  was  observed  tht 
there  was  nO  failure  by  the  defendant  in  any  part  of  ki 
undertakings,  nor  any  evidence  that  the  insolvency  of  tb 
plaintiff  was  caused  by  his  having  entered  into  the  contntetfa 
the  defendant. 

In  the  case  of  Lacey  v.  Hill,  Scrimgeour'a  Clavm,  L  R 8(1 
921,  evidence  was  given  of  usage  of  the  Stock  Exchange  for  tb 
broker,  in  the  case  of  his  principal  becoming  notoriously  ludbb 
to  protect  him  from  loss  on  speculative  accounts,  to  dose  tA 
accounts  immediately  by  selling  on  the  best  terms  amoaotorf 
all  stocks  and  shares  eciuivalent  for  those  he  may  have  contnetei 
to  take,  and  by  purchasing  amounts  of  all  stocks  or  dM 
equivalent  to  those  he  may  have  contracted  to  deliver.  Till 
rule  was  advei-ted  to  in  the  judgment  of  Lord  Justice  Melliikii 
a  reasonable  one,  and  such  as  a  Court  of  law  would  give  efieet 
to.  In  the  actual  case  before  the  Court  the  stocks  purchiie' 
had  been  actually  paid  for  with  the  broker's  money.  B* 
principal,  on  a  large  fall  taking  place  in  stocks  in  which  he  M 
speculated,  shot  himself  on  the  afternoon  of  the  15th  July,  187% 
which  was  a  settling  day :  and  the  broker  to  avoid  further  ta 
immediately  sold,  although  he  had  been  under  contract  with  Ui 
principal  to  keep  the  account  open  until  the  next  settling  ^7* 
According  to  the  judgment  of  both  the  Lords  Justices  (JaiM> 
and  Mellish),  aflBrming  the  decision  of  Lord  RomiUy,  the  bfol* 
was  entitled,  on  the  principles  of  common  law,  without  refeieoee 
to  the  usage  of  the  Stock  Exchange  above  mentioned,  i^ 
indemnity  from  his  principal's  estate. 

In  Lacey  v.  Hill,  Crowley's  Claim  (L  R  18  Eq.  182).  wki* 
was  a  claim  by  another  broker,  arising  out  of  the  same  circQ*' 
stance,  evidence  of  usage  was  given  to  the  same  effect.    In  tlui 
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case  tlie  brokers  had  two  days  before  the  settling  day  expressly      ^^*J  J^^^- 

informed  the  principal  that  if  he  did  not  pay  them  in  full  on  the 

settling  day,  they  could  not  stand,  or  in  other  words  their  own 

accounts  would  be  peremptorily  closed.     He  promised  to  pay  in 

full  accordingly,  and  on  the  strength  of  this  they  continued  some 

of  the  stocks.     He  did  not  pay,  but  shot  himself  as  before  stated. 

In  consequence  of  his   failure  to  pay,  and  of  that  alone,  as 

appeared  by  the  evidence  (and  the  case  therefore  in  this  respect 

dififering  from   Duncan  v.    Hill),   the   brokers   were   on   the 

following  day  declared   defaulters,   and   their    accounts  were 

closed  accordingly.     The  Master  of  the  Rolls  (Jessel)  decided 

the  case  in  the  plaintiff's  favour  on  two  grounds: — first,  that 

the  brokers,  having  only  "  continued  "  on  the  faith  of  a  promise 

which  was  not  kept,  were  entitled  to  close  immediately;  and 

secondly,  upon  the  usage  given  in  evidence  in  the  case  as  above 

stated.     It  will  be  observed  that  this  decision  assumed  the  case 

to  be  the  same  as  if  the  closing  of  the  accounts  had  been  the 

voluntaiy  act  of  the  brokers.     It  was  not  therefore  necessary  to 

consider  the  effect  of  the  peremptory  closing  of  the  broker's 

own  accounts,  or  to  lay  stress  on  the  distinction  between  the 

facts  in  evidence  and  those  in  the  case  of  Duncan  v.  Hill, 

That  distinction  must,  however,  be  pointed   out  in  order  that 

the  effect  of  the  decisions  may  be  correctly  appreciated. 

I  close  this  review  of  the  cases  on  the  Stock  Exchange  with  Thacker  v. 
a  case  (adverted  to  p.  154,  aujnu)  on  the  question  whether  *  ^* 
speculative  contracts,  as  commonly  entered  into  on  the  Stock 
Exchange,  are  void  as  wagers,  or  time-bargains  within  the 
meaning  of  8  &  9  Vict.  c.  109,  s.  18.  The  case  is  Thxicker  v. 
Hardy,  4  Q.  B.  D.  685,  an  action  brought  by  the  broker  against 
his  principal,  for  indemnity  in  respect  of  contracts  of  this 
nature.  The  facts,  which  may  be  taken  as  typical,  were  found 
by  Mr.  Justice  Lindley  (p.  680)  as  follows :— First,  that  the 
defendant  was  a  speculator,  and  the  plaintiff  knew  him  to  be 
80 ;  secondly,  that  the  defendant  employed  the  plaintiff  to 
speculate  for  him  on  the  Stock  Exchange  ;  thirdly,  that  the 
defendant  knew,  or  must  be  taken  to  have  known,  that,  in 
order  to  carry  out  the  transactions,  the  plaintiff  would  have  to 
enter  into  contracts  to  buy  or  sell,  as  the  case  might  be,  and  in 

I  I  2 


484 


AGENCY. 


^^"  J"^*      order  to  protect  himself  and  the  defendant,  to  enter  into  other 
contracts  to  sell  or  buy  respectively;  fourthly,  that  there w^ 
in  fact,  no  other  way  in  which  the  plaintiff  could  speculate  fer 
the  defendant  as  he  desired  ;  fifthly,  that  the  plaintiff  did  bof 
and  sell  accordingly  ;  aixtldy,  that  the  defendant  never  expected 
nor  intended,  to  accept  actual  delivery  of  what  the  pbuotf 
might  buy  for  him,  nor  actually  to  deliver  what  he  might  ael 
for  him,  and  that  the  plaintiff  knew  that  the  defendant  never 
expected  or  intended  to  do  so ;  seventhly,  that  the  defendant 
nevertheless,  knew  that  he  incurred  the  risk  of  having  to  accept 
or  deliver  as  the  case  might  be,  but  was  content  to  accept  tkat 
risk,  in  the  expectation  and  hope  that  the  plaintiff  would  be  ahb 
so  to  arrange  matters   as   to  render  nothing  but   diffcreww 
actually  payable  to  or  by  him  as  the  case  might  be ;  eigUUf, 
that  unless  the  plaintiff  could  arrange  matters  as  expected,  tlie 
defendant  would  be  unable  to  pay  for  what  was  bought  for  Ik 
or  deliver  what  was  sold  for  him,  and  that  the  plaintiff  kner 
perfectly  well  that  the  defendant  would  be  unable  to  do  »" 
In  giving  his  decision,  which  was  in  favour  of  the  plaintifl^Mt 
Justice  Lindley  observed    (p.  689)   that  an  obligation  to  »• 
deranify  is  created  whenever  one  peraon  employs  another  to  do 
a  lawful  act  which  exposes  him  to  liability,  and  that  in  hi«  net 
of  the  evidence,  the  defendant  did  authorise  the  plaintiff  to 
incur  liability  by  buying  and  selling  as  above  described.   He 
observed  that  a  time  bargain  properly  so  called  was  a  huffi^ 
for  the  sale  of  stock  made  on  the  understanding  that  it  sbooli 
not  be  carried  out,  but  that  only  a  difference  should  be  paid; 
that  such  bargains  were  very  rare,  and  this  was  what  he  a^Kl€^ 
stood  the  witnesses  to  mean  when  they  said  there  were  nosoA 
things  as  time  bargans  on  the  Stock  Exchange.     He  condnded 
with  an  observation  which   is   material   as   to  the  limitation 
already  adverted  to  in  the  effect  of  Duncan  v.  HilL    "Tl* 
defendant  was  himself  unable  to  meet  his  engagements,  oi 
that  was  the  principal  cause  of  the  plaintiff  becoming  a  de- 
faulter.    The  inability  of  the  defendant  to  continue  his  speca- 
lations  gave  the  phvintiff  the  right  to  close  all  the  defendtft* 
accounts;    that  appears  from  a  celebiuted  case   in   Cbanceiy» 
Lacey  v.  HilL     Whether  they  were  closed  by  the  plaintiff  ^J^ 
by  the  Stock  Exchange  committee,  is   I  think,  immaterial  rt 


MiBTERS  OF  SHIPS.  485 

;  being  proved  that  the  defendant  was  in  any  way  prejudiced      Part  Vlll. 
what  was  done."    The  Court  of  Appeal  sustained  this  judg-  '-^ — t ^ 


ant  both  as  a  finding  of  the  inferences  in  fact,  and  as  to  the 
delusions  in  law.  They  distinguished  the  case  from  Orize- 
)od  V.  Blane  (11  C.  B.  526)  where,  according  to  the  findings 
the  jury,  neither  party  intended  that  there  should  be  an 
tual  buyer  or  seller,  and  it  was  simply  a  bargain  that  accord- 
g  to  the  price  of  stock  on  a  future  day  the  parties  should 
jspectively  gain  or  lose,  and  the  transaction  was  accordingly 
eld  void  as  being  in  the  nature  of  a  wager. 

4.  Masters  of  Ships. 

I  shall  consider  masters  of  ships  in  relation  chiefly  to  their  Master  in  his 

igency,  under  exceptional  circumstances,  for  the  owners  of  the  character  aa 

foocb  carried ;  touching  very  lightly  on  their  powers  and  duties  ^^"gV^f  the 

in  their  ordinary  character  as  agents  for  tlce  shipowner.     For  a  good*  carried, 
full  account  of  these,  I  refer  to  the  special  treatises  on  shipping, 
and  particularly  to  the  very  able  and  complete  treatise  of  the 
Iftte  Mr.  Joseph  Eay  on  the  Law  relating  to  Shipmasters  and 

Beamen.    I  shall  here  confine  myself  to  citing,  in  regard  to  the  His  authority  as 

Bttster's  authority  to  pledge  the  credit  of  his  owners  for  supplies  shipowner  to 

ko  the  ship,  the  opinion  of  Lord  Abinger  in  Arthur  v.  Barton  tfZ^^"^^'^ 

[6  M.  &  W.  138),  which  has  been  generally  accepted  as  a  correct  supplied  to  the 

ship. 

uid  authoritative  expression  of  the  law  on  the  subject. 

"Under  the  general  authority,"  he  says,  "  which  a  master  of 
i  ship  has  he  may  make  contracts  and  do  all  things  necessary 
w  the  due  and  proper  prosecution  of  the  voyage  in  which  the 
jtip  is  engaged.  But  this  authority  does  not  usually  extend  to 
*»e8  where  the  owner  can  himself  personally  interfere,  as  in  the 
^me  port,  or  in  a  port  in  which  he  has  beforehand  appointed 
ui  agent,  who  can  personally  interfere  to  do  the  thing  required. 
lerefore  if  the  owner,  or  his  general  agent,  be  at  the  port,  or 
K)  near  it  as  to  be  reasonably  expected  to  interfere  personally, 
ht  master  cannot  unless  specially  authorised  or  unless  there 
^  some  usual  custom  of  trade  warranting  it,  pledge  the  owner's 
i^edit  at  all,  but  must  leave  it  to  him,  or  to  his  agent,  to  do 
rhat  is  necessary. 

*  But  if  the  vessel  be  in  a  foreign  port,  where  the  owner  has 
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^^s  o^^      ^^  ^^^^*  ^^  ^  ^^  *^  English  port,  but  at  a  distance  from  tk  ■ 

^ 1 '   owner's  residence,  and  provisions  or  other  things  require  to  b 

provided  promptly,  then  the  occasion  authorises  the  masUr  to 
pledge  the  credit  of  the  owner. 

"  But  then  the  further  question  arises,  for  what  things  he  mtj 
pledge  the  owner's  credit  ?  This  also  is  limited,  either  to  nek 
things  as  are  necessary,  or  (as  Lord  Tenterden  in  his  book  m 
Shipping,  and  Mr.  Justice  Story  in  his  valuable  book  on  Agen^i 
very  clearly  lay  it  down)  to  such  things  as  are  reasonably  ft 
and  proper  for  the  ship,  or  for  the  voyage,  under  the  dran- 
stances  of  the  case." 

In  accordance  with  the  law  so  laid  down,  it  has  been  deddel 
by  the  Court  of  Common  Pleas  (Brett  and  Denman,  JJ.)  tkat 
the  presumption  of  authority  entirely  fails  where  the  owner  of 
the  ship  has,  in  the  port  where  she  is  lying,  an  agent  aathorinl 
and  ready  to  supply  the  ship's  requirements  {Ounn  v.  Bobaii, 
L.  R.  9  C.  P.  331).  Mr.  Justice  Brett  seems  not  to  think  i 
material  (though  found  to  be  the  fact)  that  the  master  m 
aware  of  there  being  an  agent  so  authoiised ;  it  being  also  bad 
that  the  person  who  furnished  the  supplies  might,  by  reasomUi 
enquiry,  have  ascertained  the  fact. 

Generally  he  is         Generally  and  in  the  ordinary  course  of  things,  the  master  ii 
shipowner  only,    s^gent  for  the  shipowner,  and  has  nothing  to  do  with  the  cup 

except  to  fulfil,  as  agent  for  the  shipowner,   the  contract  to 

carry  the  cargo  to  its  destination. 

May  act  for  the        The  master,  however,  as  the  person  in  actual  custody  of  tk 

cai^o^by  express   goo^s,  may  act  upon  such  directions  of  their  owners  regarding 

mandate.  them,  as  are  consistent  with  the   shipowner's  interest  unto 

the  contract  of  carriage.  Thus,  if  the  natural  terminatioD  of 
the  voyage  is  prevented  by  a  cause  excepted  by  the  contract,  be 
may  arrange  with  the  consignees  for  delivery  at  an  intermediate 
port,  it  being  an  implied  term  of  such  an  arrangement  tint 
freight  is  payable  pro  raid  parte  itineria  (Christy  v.  JBoi^  1 
Taunt.  300).  If  it  is  practicable  to  complete  the  voyage,  I 
apprehend  the  master  would  not,  in  general,  be  justified,  haviif 
regard  to  the  interests  of  the  shipowners,  in  delivering  at  aa 
intermediate  port  at  the  request  of  the  consignee,  except  on 
payment  of  the  freight  for  the  whole  voyage.  But  if,  <m  patting 
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in  for  repairs  at  an  intermediate  port,  the  goods  are  found  to  be,      P^"  Vlil. 
from  sea  damage,  in  such  a  state  that  they  could  not  be  carried    ^ r-^ — ^ 


on  without  great  deterioration,  it  would  be  the  master's  duty, 
as  a  reasonable  course,  to  deliver  them  up  to  the  consignee 
demanding  them  and  oflfering  payment  of  freight  pro  raid 
(Notara  v.  Henderson,  L.  R  5  Q.  B.  353,  7  Q.  B.  235). 

In  cases  of  shipwreck  or  other  emergency  which  may  render  in  emergency, 
it  necessary,  in  the  interest  of  the  owners  of  the  cargo,  that  the  ™"g  ^th^eln 
goods  should  be  dealt  with  in  some  other  manner  than   by  ifpo^ibie. 
forwarding  them  in  the  ship  to  the  port  of  destination ;  it  is  the 
duty  of  the  master,  if  possible,  to  communicate  with  the  con- 
signees, and  obtain  their  directions  and  strictly  follow  them 
{Acatoa  v.  Burns,  L.  R.  3  Ex.  D.  282).      But  in  a  case  of  Piuling  means  of 

n  J  •!    J  'x  I-  J  communication, 

unforeseen  and  unprovided  necessity,  where  no  correspondence  j^j^  from  the 
can  be  had  with  the  owners  of  the  goods  within  reasonable  time  »ec««»»*y  ^^  *^o 

°  case,  may  act 

{The  OrcUitydiTte,  3  C.  Rob.  237 ;  The  Buonaparte^  8  Moo.  P.  upon  impUe<l 

C.  473 ;  Wilson  v.  Millar,  2  Stark.  1 ;  Cargo  ex  Hamburg,  2 

Moo.  P.  C.  N.  S.  289,  33  L.  J.  Adm.  116)— that  is  to  say,  where 

the  necessity  of  action  must  arise  before  an  answer  can  in 

reasonable  calculation  be  expected  {The  Lizzie,  L.  R  2  Adm. 

354 ;  The  Australasian,  &c,,  Co.  v.  Morse,  L.  R  4  P.  C.  222) — 

the  master  is  justified  in  assuming,  and  is  bound  to  assume,  the 

character  of  agent  for  the  owners  of  the  goods.     He  is  then 

bound  to  act  for  the  best  and  do  with  the  cargo  as  a  prudent 

owner  would  have  done,  and,  as  a  correlative  right,  is  entitled 

to  charge  its  owner  with  the  expenses  properly  incuiTed  in 

so  doing  (Tlve  Gratitudine,  supra ;  Cargo  ex  Argos,  L.  R  5  P. 

C.  134, 165). 

Primd  facie  it  is  his  duty,  having  regard  to  the  interest  of  PHmd  facie 
the  shipowner,  as  well  as  to  that  of  the  owner  of  the  cargo,  to  ci^r^n  cargo  in 
carry  on  the  goods  in  the  original  bottom,  and  to  have  the  ship  original  bottom, 
repaired  for  that  purpose  (Duranty  v.  Hart,  Cargo  ex  Hamburg,  this  is  impracti- 

cablfi   he  mav 

2  Moo.  P.  C.  N.  S.  289,  319).     If  this  is  impracticable  he  may  tranship, 
tranship  the  cargo,  and  it  is  his  duty  to  caiTy  the  goods  to  their 
destination  in  this  way,  if  practicable,  rather  than  sell  them 
(Cannan  v.  Meaburn,  1  Bing.  243).     The  criterion  whether  it  Criterion  of 
is,  in  a  mercantile  sense,  practicable  to  carry  the  goods  to  their  ticAbiris"^^ 
destination,  is,  whether  they  can  be  brought  there  in  a  market-  ^^^^^  «<^8 
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are  worth  the 
expenses  of  send- 
ing them  on. 
In  estimating 
this  no  account 
is  taken  of  the 
freight  charge- 
able under  biU 
of  lading. 

In  case  of 
necessity,  and 
as  a  last 
resource,  the 
master  is  em- 
powered to  sell 
the  goods. 


able  condition  and  so  as  to  be  worth  more  than  the  coAd 
carriage.  And  in  calculating  for  this  purpose  the  cost  of  cainip 
account  must  be  taken  of  the  cost  of  unloading,  diying  ai 
restoring,  warehousing  and  reshipping,  but  not  the  freigk^ 
except  only  in  the  case  of  the  freight  in  the  substituted  bottoi 
exceeding  the  freight  originally  contracted  for,  and  thenonljfe 
the  excess  (Rosetto  v.  Gumey,  11  C.  B.  176;  Famtoortk^ 
Hyde,  L.  R.  2  C.  P.  204).i 

In  the  extreme  case  only,  where  it  is  impracticable  either  to. 
repair  or  to  tranship,  or  to  place  the  goods  in  safe  keeping  (■ 
the  owuers'  account  until  he  can  deal  with  them,  the  mate 
may  (because  he  must)  sell  the  goods  on  behalf  of  the  ownoi 
{Underwood  v.  Robertson,  4  Camp.  138;  Freeman  v.  JW| 
India  Co.,  5  B.  &  Aid.  617 ;  Benson  v.  Denty  8  Moo.  P.  C  419; 
Van  Onieron  v.  Dowick,  2  Camp.  42 ;  Campbell  v.  Thcm^ 
1  Stark.  490 ;  The  Australasian^  cfcc,  Co.  v.  Morse,  L.  R4P. 
C.  222).  In  such  a  case,  the  shipowner  has  uo  claim  for  bxa^ 
even  pro  raid  (Vlierboom  v.  CItapman,  13  M.  &  W.  230).  H 
the  title  of  the  purchaser  from  the  master  is  contested,  it  litt 
upon  that  purchaser  to  prove  tlie  necessity;  and  the  we^ 
of  the  burden  of  proof  in  such  a  case  is  strongly  illustrated  by 
the  case  of  Atlantic  Mutual  Insuran/x  Co,  v.  Huth,  16  CkD. 
474.  It  would  appear  from  this  case  that  it  is  hardly  possible 
to  justify  the  sale  for  a  lump  sum  of  the  chance  of  saving* 
miscellaneous  cargo,  a  contract  which  would  be  unfair  to  tbe 
owners  of  goods  which  are  comparatively  imperishable ;  uwl 
that  it  is  at  all  events  incumbent  on  the  master  before  d<HDg 
so  to  try  to  induce  persons  to  recover  the  cargo  for  salvage 
remuneration. 


Hypothecation 
of  cargo 

competent  where 
neccssaiy  to 
raise  money  to 
enable  the  ship 
to  proceed  on 
her  voyage. 


Bound  up  with  the  first  of  the  alternatives  above-mentioned, 
namely,  that  of  repairing  the  ship,  to  proceed  on  the  voyage,  is 
the  power  of  hypothecating  the  cargo  by  a  bottomry  bond  on 
ship,  freight  and  cargo  (TIte  Gratitudine,  3  C.  Rob.  237;  Ctoyff 


*  It  is  to  be  observed  that  if  the 
goods  are  not  carried  on  the  freight 
is  lost  to  the  shipowner.  It  has 
been  decided  that,  under  the  suing 
and  labouring  clause  in  a  policy  of 
insurance   on    freight,  the    whole 


cost  of  forwarding  in  a  sabstitated 
bottom  may  be  recovered,  althoogk 
the  policy  contains  a  wanwtj 
against  particular  average.  {^^ 
aton  V.  Emp,  Marine  In$,  Oo;^^ 
2  C.  P.  357.) 
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tx  Sultan,  Swab.  511 ;  The  Lizzie,  L.  R.  2  Adm.  222 ;  The      Part  vili. 

Kamak,  L.  R.  2  C.  P.  505).     To  make  such  a  bond  valid  it    '^ — r ^ 

must  appear  that  the  shipowners  are  without  personal  credit  in 

the  place,  and  that  the  outlay  is  necessary  to  enable  the  ship  to 

proceed  on  her  voyage  (The  Oriental,  7  Moo.  P.  C.  398,  409). 

These  are  conditions  precedent  of  the  validity  even  as  regards 

the  ship  and  freight.   As  regards  the  cargo  there  are  the  further 

conditions,  that  the  money  could  not  be  raised  on  the  ship  and 

freight  alone ;  that  (as  already  shown)  communication  with  the 

owners  of  the  goods,  if  in  reasonable  expectation  practicable, 

has  been  made  or  attempted  ;  and  that  the  master,  acting  on 

behalf  of  the  owners  of  the  goods,  might  reasonably  expect  the 

transaction  to  be  beneficial  to  such  owners ;  or,  in  other  words, 

that  the  transaction  was  such  as  a  prudent  owner  might  have 

entered  into.     The  effect  of  the  bond,  as  regards  the  cargo,  is  to  The  effect  is  to 

make  the  goods  subject  to  payment  of  the  bond  only  after  a  security  wiiy* 

the    ship  and   freight  have  been   realized  and  the  proceeds  fJJ. *  ^V^?  *"*^ 

exhausted.  exhaiwted. 

The  communication  to  the  owners  must  inform  them  not  The  commmiica- 
merely  of  the  circumstances,  but  of  the  intention  to  raise  money  owners  most 
by  hypothecating  the  cargo  (The  Onward,  L.  R.  4  Adm,  38).  f^^i^jj^^jon  to 
The  object  of  the  communication  is  twofold,  ^7'8^,  to  give  the  hypothecate  the 
owner  an  opportunity  of  advancing  the  necessary  funds,  or  of      ^  ' 
raising  them  on  his  own  personal  credit,  and  at  an  ordinary 
rate  of  interest,  if  he  can  do  so  ;  and  secondly,  to  give  him  an 
opportunity  of  unlading  the  cargo  if  he  thinks  it  expedient 
(Kay,  p.  564). 

In  entering  into  a  bond  of  hypothecation,  so  far  as  relates  Effect  of  the 
to  the  cargo,  the  master  acts  quoad  the  creditor,  as  agent  for  the  owners  of^*^ 
the  owner  of  the  goods  under  an  implied  authority  from  him  :  *^®  6!^  ^^ 

°  ^        ^  *  •  '   the  shipowners. 

but  this  agency  is  implied  in  law  no  further  than  is  necessary  Implied  indem- 
to  give  the  bondholder  a  good  title.  As  between  the  shipowner  letter, 
and  the  owner  of  the  goods,  the  bond  is  that  of  the  former 
alone ;  and  by  entering  into  it  the  master,  as  agent  for  the  ship- 
owner and  within  the  scope  of  his  presumed  authority,  makes 
with  the  owner  of  the  goods  an  implied  contract  to  indemnify 
him  from  the  bond  {Duncan  v.  Benson,  Benson  v.  Duncan,  1 
Ex.  557 ;  3  Ex.  644). 

In  all  cases  which  would  justify  an  hjrpothecation  of  the  Discrotionin 
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Part  VIII. 

§  2. 
* ^ 

similar  cases  to 
sell  i>art  of 
cargo. 


Parchasei's 
title,  by  what 
law  regulated. 


cargo  by  the  master,  he  has  also  a  discretion  to  sell  a  part  oT 
the  cargo,  if  by  that  means  he  can  raise  the  money  necesHij 
to  carry  on  the  rest  so  as  substantially  to  perform  his  oontnet 
{The  Oratitudine,  3  C.  Rob.  240,  263;  Atkinaan  v.  ^qpkm, 
7  Ex.  567,  676). 

As  regards  the  title  of  the  purchaser  on  a  sale  it  appean  to 
be  enough  that  he  bond  fide  relies  on  a  sale  which  is  valid  Ij 
the  law  of  the  place  (Cammdl  v.  Sewell,  3  BL  &  N.  617).  Brt 
he  does  not  acquire  any  title  by  reason  merely  that  the  master 
has  sold  in  the  bond  fide  exercise  of  a  discretion  on  behalf  of  die 
owners  {Freeman  v.  E.  I.  Co,,  5  B.  &  A.  621).  The  extent  of  the 
authority  of  the  master  is  governed  by  the  law  of  the  flag  {Uoji 
V.  Ouibert,  6  B.  &  S.  100 ;  The  Kamak,  L.  R  2  P.  C.  505).  Bat 
the  proposition  here  stated  assumes  that  there  is  an  agencj; 
and  it  is  not  to  be  supposed  that  the  C!ourts  of  this  countiy  vil 
apply  the  law  of  the  flag  so  as  to  create  an  agency  to  deal  witk 
the  property  in  goods,  in  circumstances  which  neither  the  hv 
of  the  place  to  which  they  are  consigned  (being  the  place  of 
final  performance  of  the  contract  of  affreightment  as  well  m 
presumably  of  the  domicile  of  the  owner)  nor  the  "g&Mnl 
maritime  law  "  (that  is  to  say,  the  general  principles  of  bv 
relating  to  maritime  contracts  which  English  Courts  are  to* 
customed  to  administer),  would  recognise  as  constituting  an 
agency  at  all  (see  p.  136  of  the  report  of  Lloyd  v.  ffttiiflt 
6  B.  &  S.,  and  the  judgment  of  the  Privy  Council  in  Cargo t» 
Hamburg  there  referred  to,  2  Moo.  P.  C.  N.  S.  p.  289). 


5.  Partners, 


A  partner  is  a 
general  agent 
for  the  firm. 

Scope  of 
authority 
inferred  from 
partnership 
alone  limited  to 
aet«  necessary. 


Larger  autho- 
rity may  be 
inferred  from 
course  of 
business. 


Every  member  of  an  ordinaiy  partnership  is  its  ^neral  agent; 
the  scope  of  his  general  authority  (as  inferred  from  the  meie 
fact  of  partnership)  being  determined  by  the  kind  of  acts  wbidi 
are  necessary  from  the  nature  of  the  business,  or  usually 
exercised  by  partners  in  carrying  on  similar  businecn  in  tbe 
ordinary  way  {Dickinson  v.  Valpy,  10  B.  &  C.  128;  BreUd^* 
Williams,  4  Ex.  623 ;  Stead  v.  Salt,  8  Bing.  101). 

A  partner  mxiy  also  be  a  general  agent  for  the  partnershilH 
with  an  authority  of  a  diflferent  scope,  inferred  from  the  coun^ 
of  business  as  actually  carried  on  with   the  knowledge  $xA 
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sanction  of  all  the  partners.    A  general  agency  of  this  kind      P^^y  VIIL 

depends  on  the  principles  of  holding  out  already  discussed  ;  and   ^ r ^ 

not  upon  the  mere  fact  of  partnership. 

Further,  there  may  be  an  authority,  either  general  or  special.  Or  express 
constituted  by  the  express  terms  of  the  paitnership  ai-ticles,  partnership 
and  this  may  again,  by  the  express  terms,  be  extended  beyond  ^^^c^^e. 
the  scope  of  acts  ixeceaoary  for  the  business  of  the  partnership, 
or  usual  in  business  of  the  like  description. 

In  what  follows  I  shall,  for  the  most  part,  confine  myself  to 
the  general  authority  which  is  inferred  from  the  mere  fact  of 
partnership  in  business  of  some  known  description. 

The  following  powers  are  presumed  as  incident  to  partnerships  Powers  incident 

11  to  partnoFship 

generally :  gently. 

The  partner  is  presumed  to  have  power  on  behalf  of  the  firm  To  receiTo  and 

"I  1       n  I  A  •■£«-k«-i44^T^/«*  recover  money 

to  receive  money  due  to  the  firm  (ilrum.,  12  Mod.  446 ;  Duff  due  to  the  firm. 
V.  E,  /.  Co.,  15  Ves.  198,  213;  Tomlina  v.  Laturence,  3  Moo. 
&  F.  555,  556)  ;  and  to  take  the  necessary  steps,  by  action, 
distress,  bankruptcy  proceedings  or  otherwise,  for  recovering 
the  money  so  due  {Whitehead  v.  Hughes,  2  Cr.  &  M.  318; 
Rohvnaon  v.  Ilofman,  4  Bing.  562 ;  Ex  parte  Mitchell,  14  Ves. 
597 ;  Ex  parte  Hodgkinson,  19  Vea  291 ;  Ex  parte  Hall,  17 
Ves.  62). 

This  power  is  presumed  even  though  the  firm  has  been 
dissolved  (Phillips  v.  Phillips,  3  Ha.  281 ;  Bristow  v.  Taylor, 
2  Stark.  50 ;  Porter  v.  Taylor,  6  M.  &  S.  156  ;  King  v.  Smiih, 
4  Car.  &  P.  108).  But  the  presumption  does  not  hold  where 
there  is  a  collusive  payment  in  fraud  of  an  arrangement  of 
which  the  payer  has  notice  (Henderson  v.  Ward,  2  Camp. 
561).  Nor  is  a  debtor  to  the  firm  allowed  to  take  a  receipt  or 
release  from  the  partner  in  order  to  set  off  the  amount  against 
the  partner's  separate  debt  (Piercy  v.  Fynney,  L.  R  12  Eq. 
69 ;  Kendall  v.  Wood,  L.  R.  6  Ex.  243). 

The  partner  has  presumed  power  to  bind  the  firm  by  pay-  To  pay  money  by 
ments  made  in  the  ordinaiy  course  of  business  by  a  cheque 
drawn  in  the  partnei'ship  name  on  the  bankers  of  the  firm  and 
payable  on  demand  (see  Foster  v.  Mackreth,   L.  R.  2  Ex. 
163, 166). 

He  has  presiuned  power  to  state  accounts  and  to  promise  Testate 

aocoanti. 
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to  pay  interest  on  the  balance  {Fergusaon  v.  Fyffe,  8  CL  &  Fb. 
121). 

He  has  presumed  power  (even  after  dissolution  of  fli 
partnership)  to  make  admissions  in  regard  to  obligations  ooi- 
tracted  during  the  partnership  so  as  to  charge  the  other  partoea 
{Wood  V.  Braddicky  1  Taunt.  104;  NichoUs  v.  Dowding^l 
Stark.  81 ;  Grant  v.  Jackson,  1  Peake,  268,  269).  His  adoM- 
sion  is  however  only  evidence  against  the  firm,  and  capahk  i 
being  rebutted.  For  instance,  where  one  of  the  finny 
admitted  payment  of  money  and  given  a  formal  receipt  for  i 
the  firm  were  permitted  to  show  that  the  admission  was  &be 
and  a  fraud  on  them  (Farrar  v.  Hutchinson,  9  A.  &  E.  641). 
It  was  suggested  that  the  plaintiffs  were  parties  to  the  fiii4 
but  that  did  not  appear  essential  to  the  decision. 

He  has  further  presumed  power  to  make  representatku, 
binding  on  the  firm  by  way  of  warranty  or  of  estoppel,  in  regwl 
to  the  business  transacted  by  the  firm  {Rapp  v.  Latham,  iB,i 
Aid.  795  ;  Blair  v.  Brondey,  2  Ph.  254  ;  WickJiam  v.  Fictton. 
2  K.  &  J.  478,  490;  Sandilands  v.  Murch,  2  B.  &  Ald.673;iee 
p.  497,  inf.).  He  has  also  presumed  power  to  modify,  in  tk 
way  of  business,  the  terms  of  a  contract  entered  into  by  all  the 
partners  for  the  purposes  of  the  partnership  business  {Ldden^^ 
Lawrence,  2  N.  R.  283  Ex.). 

Notice  to  one  partner  is  presumed  to  be  notice  to  the  partner- 
ship of  all  matters  concerning  the  partnership  business  or 
property.     This  presumption  arises  from  the  probability  that  a 

partner  will  communicate  to  his  co-partners  that  which  it  am- 

« 

cerns  them  to  know,  and  consequently  does  not  apply  to  a 
fraud  committed  by  the  partner  on  the  firm,  of  which  be 
naturally  would  not  inform  them  (Bignold  v.  Watei^house,  1 M. 
&  S.  255,  259  ;  see  also  In  re  Carew's  Estate  Act,  31  Beav.  39, 
a  case  of  director  of  a  company ;  and  Brotvn  v.  Savage,  i 
Drew.  635,  where  a  trustee  who  is  also  a  beneficiary,  assigning 
his  share,  is  not  presumed  to  communicate  the  fact  to  his  co- 
trustees). 

If  two  firms  have  a  common  partner,  notice  to  the  one  in  the 
course  of  business  is  presumed  to  be  notice  to  the  other  (Sferf^. 
Smart,  L.  R.  2  Eq.  84 ;  Worcester  Com  Ex.  Co.,  3  Dc  M.  &  G. 
180 ;  Jacaud  v.  French,  12  East,  317,  333).    The  last-men- 
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tioncd  case  was  put  by  Lord  Ellenborough  thus  : — "  If  A.  &  B.      Part  VIII. 
partners,  receive  money  to  apply  to  a  particular  purpose,  A.  &  C.    ^^^ 1 ^ 


in  another  partnership  could  never  be  permitted  to  contravene 
the  receipt  of  it  for  that  purpose  and  apply  it  to  another." 

In    partnerships  which    have  been  called   commercial    or  Powers  incident 

7.  .  ,.  ,  ...  ^  .    1     .       1  '  ^      ^  commercial 

trciding  partnerships, — a  descnption  not  very  exact,  but  which,  partnerships, 
as  here  used,  implies  that  credit  is  essential  to  the  carrying  on 
of  the   business   in  the  ordinary  way, — the  following  further 
powers  are  presumed  as  incident  to  the  partnership. 

Where  the  business  is  such  that  the  credit  ordinarily  exists  To  bind  tho 

,1        «  /•   1  'n         i»  1  •  X  firm  by  i»ill«  and 

m  the  form  ot  bills  01  exchange  or  promissory  notes,  every  promissory  notoH. 

partner  has  an  implied  power  in  the  name  of  the  firm  to  draw, 

accept  and   endorse   or   sign   such   bills   or  promissory   notes 

{Re  Riches,  5  N.  R.  287  ;  Pinkney  v.  Hall,  1  Salk.  126  ;  Sutton 

V.  Gregsoriy  2  Peake,  150 ;  Smith  v.  Bailey,  11  Mod.  401 ;  LaTie 

V.  Williams,  2  Vern.  277,  292). 

And  if  the  partnership  is  dissolved  during  the  currency  of  a 
bill  drawn  by  the  partners  payable  to  the  order  of  the  firm,  the 
partnership  is  not  dissolved  as  to  that  bill  so  as  to  recall  the 
authority  of  the  partners  to  indorse  it  in  the  name  of  the  firm 
{Lewis  V.  Reilly,  1  Q.  B.  349).  In  the  case  of  Yorkshire  Bank- 
ing Co.  V.  Beatson  (4  C.  P.  D.  204,  and  5  C.  P.  D.  109)  the 
question  was  much  considered  what  is  the  presumption  in  the 
case  where  the  name  of  the  partnei*ship  firm  is  the  same  as  that 
of  one  of  the  partners,  and  a  bill  is  drawn  and  accepted  or  in- 
dorsed in  that  name.  The  Court  of  Common  Pleas  (Denman 
and  Lopez,  JJ.)  held,  in  accordance  with  the  American  authori- 
ties, that  in  such  a  case  the  paper  was  jy^'^imd  facie  that  of  the 
individual,  and  it  lay  on  the  holder  to  prove  that  the  signature 
was  in  fact  made,  and  in  fact  authorised  to  be  made,  as  the 
signature  of  the  firm.  The  Court  of  Appeal  however  (Bramwell, 
Baggallay,  and  Thesiger,  L.JJ.)  considered  the  view  supported 
by  the  English  authorities  to  be  that  (p.  121)  "where  a  name 
is  common  to  a  firm  and  to  an  individual  member  of  such  firm, 
and  the  individual  member  carries  on  no  business  separate  from 
the  firm,  there  is  a  presumption  that  a  bill  of  exchange  drawn, 
accepted  or  indorsed  in  the  common  name  is  a  bill  drawn, 
accepted   or  indorsed  for  the  partnership  and  for  which  the 
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Part  VIII.      partnership  is  liable,  and  that  it  lies  on  the  defendants  b  a 

— • — r ^    action  against  the  partners  upon  such  bill  to  get  rid  rftk 

primd  facie  case  made  against  them."  They  however  deoM 
that  in  the  case  in  point,  the  bills  in  question  being  aoooma»> 
dation  bills  for  the  benefit  of  the  partner  who  signed  them,  ail 
his  evidence  being  to  the  effect  that  he  did  not  by  his  rigmten 
intend  to  bind  the  firm,  the  presumption  of  their  being  pute 
ship  bills  was  rebutted.  The  practical  result  arrived  at  bf  dl 
the  judges,  including  Mr.  Justice  Lindley,  who  tried  theciM^ 
was  the  same  ;  and  certainly  is  arrived  at  by  the  shortest  roadoi 
the  American  theory ;  though  perhaps  that  goes  too  fiur  in  re- 
quiring proof  of  the  authority  in  fact,  if  the  intention  to  Iibd 
the  firm  is  established. 

The  presumed  authority  of  a  partner  who  signs  a  bill  in  tk 
name  of  the  firm  is  broadly  distinguished  from  the  authoritjof 
a  person  who  signs  a  bill  by  procuration  of  another  (whether 
individual  or  firm).  He  who  takes  a  bill  signed  by  per  praoh 
rationem  gives  credit  to  the  representation  of  authority  thereii 
contained  and  is  the  person  to  suffer  if  the  authority  was  »»• 
existent  or  has  been  exceeded  (AUwoodY.Munning8,7i.k 
C.  278). 

Of  course  if  the  holder  of  a  bill,  purporting  to  be  a  putaer- 
ship  bill,  has  taken  it  with  notice  that  it  was  drawn  for  ai 
unauthorised  purpose, — e.jr.,  to  answer  a  separate  debt  of  tfc« 
part  tier  who  issued  it,  or  to  provide  the  capital  which  that 
partner  was  to  bring  into  the  business, — he  cannot  charge  the 
firm  upon  it  (Re  Riches,  supra,  5  N.  R.  287  ;  Sheriff  y.  WHb, 
1  East,  48  ;  Oreenslade  v.  Dower,  7  B.  &  C.  635).  The  pre- 
sumption on  which  a  person  dealing  with  the  partner  is  jWtmJ 
facie  entitled  to  act,  is  necessarily  destroyed  by  the  knowlec^ 
of  such  person  to  the  contrary  of  the  fact  presumed. 
By  letters  of  Where  the  partnership  is  that  of  a  banking  or  mercantile 

(when  finn  "^        l^<>«se  doing  business  abroad,  of  a  kind  in  which  letters  of  credit 
engageii  in  ^ltq  usuallv  employed  ;  there  can  be  no  doubt  that  a  letter  of 

foreign  trade).  j  i.      */  ^  /.     i        ^  mi  i 

credit  signed  by  a  partner  m  the  name  of  the  firm  will  be 
binding  on  the  partners.  This  is  what  is  meant  by  the  dictum 
of  Mansfield,  C.  J.,  in  Hope  v.  Cv^,  cited  in  1  East,  53:— "K 
one  give  a  letter  of  credit  or  guarantee  in  the  name  of  all  the 
partners,  it  binds  all."     The  case  under  consideration  was  that 
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of  a  bank,  one  partner  of  which  in  Holland,  where  he  largely      P^J  ^n. 

traded  on  his  own  separate  account,  signed  in  the  name  of  the   ^ » ^ 

firm  a  letter  of  credit  in  his  own  favour.  Lord  Mansfield  left 
the  question  to  the  jury  whether  the  persons  who  took  the 
guarantee  acted  fairly  by  the  firm,  or  whether  they  had  know- 
ledge of  the  fraud  or  acted  so  negligently  that  such  knowledge 
might  be  imputed  to  them.  In  effect  it  was  presumed  to  be 
within  the  scope  of  the  partner's  authority  to  sign  a  letter  of 
credit  in  the  name  of  the  banking  firm  for  use  abroad  ;  but  the 
authority  could  not  be  relied  on  by  a  person  who  knew  or  with 
due  care  might  have  discovered  that  it  was  abused. 

A  guarantee  for  the  debt  of  another  in  a  home  transaction  Bat  not  in  home 
stands  on  a  different  footing  ;  for  such  an  act  cannot  be  "*"***"• 
regarded  as  necessary  or  as  a  usual  mode  of  carrying  on  the 
business.  Thus  a  firm  of  railway  contractors  (for  a  railway  in 
this  country)  were  held  not  liable  on  a  guarantee  given  by  one 
partner  in  the  name  of  the  firm  to  enable  a  subcontractor  to 
supply  himself  with  materials  (Brettel  v.  Williams,  4  Ex.  623). 

A  partner  in  a  commercial  firm  may  boiTOW  money  for  the  To  borrow  money 
partnership  business  {Rothwell  v.  Humphries,  1  Esp.  406 ;  ISp  bunhll^"' 
Denton  v.  Rodie,  3  Camp.  493),  and  may  pledge  the  property 
of  the  partnership  for  the  money  so  borrowed  {Ex  parte 
BoviHmus,  8  Ves.  840 ;  Butclcart  v.  Dresser,  4  De  G.  M.  &  G. 
542,  544).  And  (according  to  the  opinion  of  Mr.  Lindley,  3rd 
ed.  p.  303)  he  has  power  to  create  an  equitable  moilgage  over 
the  partnership  real  estate  by  deposit  of  the  title  deeds.  And 
seeing  that  a  partner  has  power  to  bind  the  firm  by  representa- 
tions as  to  transactions  within  the  scope  of  the  partnership 
business  (Rapp  v.  Latham,  2  B.  &  Aid.  795),  I  apprehend  he 
would  bind  the  firm  for  money  borrowed  which  he  represented 
to  be  required  for  the  purposes  of  the  firm,  though  in  truth  it 
was  not. 

But  where  a  transaction  is  out  of  the  usual  course  of  business, 
and  there  was  no  fair  ground  for  believing  that  the  money  was 
wanted  for  the  purposes  of  the  business,  the  firm  was  not  bound 
(Lloyd  V.  Freshjield,  2  C.  &  P.  325,  333).  The  authority  to 
borrow  for  the  firm  does  not  of  course  extend  to  borrowing 
money  for  the  purpose  of  supplying  the  capital  to  be  put  by  the 
partner  into  the  business ;  and  the  person  who  advances  money 
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to  a  partner  for  this  purpose  cannot  charge  the  firm  witkit 
{Fisher  v.  Taylor,  2  Ha.  287).  Nor  as  above  seen  willsucfci 
lender  be  in  any  better  position  by  taking  for  the  money  so  lot 
a  bill  of  exchange  accepted  by  the  partner  in  the  name  of  tlie 
firm  {Greenalade  v.  Dower,  7  B.  &  C.  685). 

A  partner  in  a  commercial  firm  has  presumed  anthoritjti 
purchase  for  the  firm  all  things  of  the  kind  usually  dealt  ii 
by  tliem  {Bond  v.  Gibson,  1  Camp.  185;  Oardiner  t,  ChUbt 
8  Car.  &  P.  345  ;  cf.  Wilson  v.  Whitehead,  10  M.  &  W.  SB); 
and  lie  has  power  to  sell  the  property  of  the  firm  in  the  UQil 
way  of  business  (Fox  v.  Hanbury,  Cowp.  445 ;  Barlm  t. 
Willlavis,  5  B.  &  Aid.  395,  per  Best,  C.J.,  405).  And  thii 
extends  to  the  realization  of  the  property  for  winding  up  tie 
concern  after  dissolution  {Butcltart  v.  Dresser,  10  Ha.  IS^ 
4  D.  M.  &  G.  542).  And  although,  where  there  is  merdji 
partnership  in  a  particular  venture,  there  is  not  necessaiilf  t 
presumption  of  authority  in  one  of  the  partners  to  disposed 
the  goods  {Barton  v.  WUliaTns,  supi'a);  if  the  venture  is  left 
to  the  management  of  one  who  is  to  purchase  in  his  own  naiWi 
the  others  being  in  effect  sleeping  partners,  the  maDaging 
partner  has  presumed  authority  to  act  throughout  and  to  cW 
with  the  goods  as  a  partner  on  behalf  of  the  firm  by  sd^ 
pledge  or  otherwise  {Reid  v.  Hollinshead,  4  B.  &  C.  867;  & 
parte  Gellar,  1  Rose,  297). 


Particular  kinds 
of  buBincss 
wliero  jwwers 
are  more 
rastrictod. 
Mining 
coiniKiuics. 


Where  the  business  of  the  firm  is  such  that  the  outgoings «« 
usually  provided  for  by  cash  payments  or  book  credits,  as  in  the 
case  of  a  mining  company  on  the  cost-book  principle,  there  ■ 
no  power  presumed  to  draw  or  accept  bills  {Dickinson  v.  Volfl 
(10  B.  &  C.  128) ;  RickeUs  v.  Bennett  (4  C.  B.  686)  ;  Brwnt 
Byers  (16  M.  &  W.  252) ;  compare  Brorvn  v.  Kidger  (3  E' 
N.  253,  where  the  business  was  a  coal-mine,  and  the  power 
was  held  to  be  implied  by  the  deed  of  partnership).  Nor» 
there  in  such  a  business  any  implied  power  to  borrow  money 
{Ilavjtayne  v.  Bouime,  7  M.  &  W.  595 ;  Brown  v.  5y^ 
supra) ;  although  there  may  be  a  good  claim  to  indemnity  1>7 
way  of  salvage  in  favour  of  a  partner  who  has  spent  hwown 
money  to  preserve  the  concern  from  ruin  {Ex  parte  Chippf^ 
dule,  4  De  G.  M.  &  G.  19). 
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The  business  of  attorneys  has  been  frequently  distinguished      P^^J  viil. 
from  that  of  a  commercial  firm  {HedUy  v.  Bamh^idge,  3  Q.  B.    " 1— ^ 


316  ;  Levy  v.  Pyifie,  Car.  &  Marsh.  453,  454) :  so  that  in  such  a  Attorneys  or 

.  .  Bolicitors. 

partnership  there  is  no  presumed  authority  in  a  partner  to  sign 
a  promissory  note  or  indorse  a  bill  of  exchange  in  the  name  of 
the  firm  {Foster  v.  Mackreth,  L.  R.  2  Ex.  16).  A  firm  of  DUtinjjuished 
attorneys  do  not,  as  such,  act  as  scriveners;  and  without  "*™'^"^®°*"- 
evidence  that  they  have  usually  so  acted,  one  partner  has  no 
authority  in  the  name  of  the  firm,  to  receive  money  to  be  in- 
vested, generally,  on  security.  But  to  receive  money  to  be 
invested  upon  a  particular  mortgage  may  be  incidental  to  their 
business  as  attorneys  {Hai^man  v.  Johnson^  2  E.  &  B.  61). 

A  firm  of  attorneys  have  been  held  not  liable  on  a  guarantee 
given  by  one  of  them  in  the  name  of  the  firm,  in  oixier  to 
discharge  a  client  from  custody  {Hdaleham  v.  Young,  5  Q.  B. 
833). 

A  distinction  must  however  be  made  between  guarantee  as  a  implied  power 
substantive  contract,  and  a  guarantee  which  is  merely  incident  incident  to 
to  a  business  transaction  undertaken  by  the  firm.    A  guarantee  g^f^jj!  unaer- 
of  this  sort  is  indeed  hardly  distinguishable  from  a  repreaen-  ^^^^  ^y  *  ^"** 
tation,  in  regard  to  the  business  transacted  by  the  firm.     In  receiying  money. 
Sandilaiida  v.  Mwrch  (2  B.  &  A  673),  it  is  said  by  Abbott,  C.J. 
(p.  678),  "  the  act  and  assurance  of  one  partner,  made  with 
reference  to  business  transacted  by  the  firm,  will  bind  all  the 
partners."     The  case  in  point  was  this : — A  firm  of  navy  agents, 
beyond  the  ordinary  scope  of  their  business,  had  undertaken  to 
lay  out  the  plaintiff's  money,  received  through  them,  in  the 
purchase  of  an  annuity.     The  purchase  having  been  (as  was 
held  to  be  proved)  in  fact  authorised  by  the  other  partnei's,  the 
authority  to  guarantee  the  annuity  so  purchased  was  presumed 
jas  an  incident   to  the   purchase.     It   may  at  least   be  safely 
inferred  as  a  general  principle  that  if  a  partnership  firm  under- 
take to  handle  and  deal  with  another  person's  money  at  their 
discretion,  any  assurance  given  by  a  partner  with  regard  to  that 
money  is  presumed  to  be  made  with  the  authority  of  the  firm. 
This  would  doubtless  apply  to  a  firm  acting  as  scriveners, 
though  not  to  solicitors  acting  strictly  as  such. 

In  a  partnership  at  will,  a  partner  has  no  presumed  authority  ^ctx  which  a 
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on  behalf  of  the  firm  to  grant  a  lease  of  the  partnership  jn- 
perty  (Sharp  v.  Milligan,  22  Beav.  606).  Where  hoicwr 
partners,  or  any  joint  tenants,  are  lessors,  notice  to  quit  bf<M 
on  behalf  of  all  is  good  {Doe  v.  Hidme,  2  Man.  &  Rj.ffl; 
Doe  V.  Summeraett,  1  B.  &  Ad.  135  ;  cf.  OoodtUle  v.  Woodwai 
3  B.  &  Ad.  689 ;  Right  v.  CuthUl,  5  East.  491). 

There  is  no  presumption  of  an  authority  to  a  partner  n 
behalf  of  the  firm  to  submit  to  an  arbitration  (Stead  ?.  Att,  1 
Bing.  101 ;  Adams  v.  Bankhart,  1  Or.  M.  &  R  681 ;  -fftrffti 
V.  Royle,  3  H.  &  N.  500).  Nor  is  a  partner  who  is  not  send 
with  process  in  an  action  presumed  to  give  any  authority  to  In 
co-partners  so  as  to  bind  him  by  a  consent  order  made  in  tk 
action  (Hambridge  v.  De  la  Croupe,  3  C.  B.  742). 

There  is  also,  generally  speaking,  no  presumed  authority  to  i 
partner  to  bind  the  pai'tnership  by  deed  (Harrison  v.  /oebM, 
7  T.  R.  207 ;  Steiglitz  v.  Eggington,  Holt,  N.  P.  141).  A 
release  stands  on  a  different  footing,  because  a  debtor  of  4« 
firm  may  lawfully  pay  his  debt  to  one  of  the  partners,  and  <Nglrt 
therefore  to  be  able  to  get  a  discharge  upon  payment  {Steads* 
Salt,  3  Bing.  101,  103).  The  same  result  has  been  arriwdid 
on  the  technical  ground  that  a  release  by  one  of  joint  credilflB 
barred  the  right  of  joint  action ;  and,  the  action  being  tedffli 
cally  barred  at  law,  there  was  no  equity  unless  the  release  w 
proved  to  be  a  fraud  (Hawkshaw  v.  Parkins,  2  Swanst  689 
Fiirnival  v.  Weston,  7  Moo.  256  ;  Arton  v.  Booth,  4  Moa  192 
Jones  V.  Herbert,  7  Taunt.  421 ;  Barker  v.  Richardson,  1  Y.i 
J.  362). 


Agent*  of 
cuinmercial 
companies  and 
corponitions. 


As  distinguished 
from  partner- 
ships. 


In  considering  partners  as  agents  for  the  firm  I  havehithert 
confined  myself  to  the  principles  relating  to  ordinary  paitnei 
ships.  I  shall  now  state  briefly  how  these  principles  are  modific 
in  regard  to  large  companies  and  corporations. 

It  has  been  seen  that  in  an  ordinary  partnetship,  efo 
member  is  a  general  agent  for  the  firm.  This  is  the  n 
established  upon  the  ordinary  presumptions  of  commerci 
business ;  but  it  fails  to  apply  to  those  larger  associatioi 
where,  owing  to  the  great  number  of  partner  the  transftcdc 
of  business  is  necessarily,  and  notoriously,  intrusted  to  a  fe 
directors  or  managers,  the  other  members  taking  no  part  a  ' 
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(Lindley,  3rd  ed.  p.  250).     This  was  the  case  in  regard  to  the      Part  Viri. 

species  of  joint  stock  companies  (now  merged  and  extinct)  con-    "^ 

stituted  under  the  Act  of  1856 ;  and  is  the  case  in  cost-book  S^^^j,^"^ 

mining  companies  (now  regulated  by  the  Stannaries  Act,  1869, 

32  &  33  Vict.  c.  19) ;  in  Banking  Companies  governed  by  7  Geo.  IV. 

c.  40  ;  in  companies  formed  by  letters  patent  under  the  Act  of  7 

W.  IV.  &  1  Vict.  c.  73  ;  and  in  friendly,  building  and  industrial 

and  provident  societies  such  as  may  be  registered  under  the 

Acts  25  &  26  Vict.  c.  37,  and  30  &  31  Vict  c.  117. 

Where  persons  are  associated  not  into  a  partnership,  but  Incorporated, 
(under  Charter  or  Act  of  Parliament)  into  a  Corporation,  there 
is  not  and  never  has  been  any  presumption  that  an  individual 
member  of  the  associated  body  is  as  such  the  agent  of  the 
corporation  for  any  purpose.  The  associated  body  is,  by  the 
fiction  or  intendment  of  law,  a  person  distinct  from  the  aggregate 
of  the  individual  members ;  and  the  entity  so  constituted  acts 
either  by  the  solemnity  of  a  deed  under  its  common  seal,  or  by 
directors  or  other  agents  authorised  by  the  express  constitution 
or  by  notorious  usage  of  the  body  corporate. 

Of  corporations  there  are  two  kinds  with  which  a  mercantile  Commercial 

1  •  "ii  J  j"i.*i_T  i-j'x      corporations. 

lawyer  is  especially  concerned- ;  and  which  1  may  here  designate 
by  the  common  name  of  commerciaZ  corporations. 

The  Jirst  kind  are  companies  incorporated  by  the  general  Companies 
Act  known  as  "  The  Companies  Act,  1862,"  and  regulated  by  ^nerallct.  ^^ 
that  and  the  later  Acts  of  1867  and  1877.     These  now  cover 
the  whole  ground  formerly  occupied  by  various  extinct  species 
of  joint  stock  companies. 

The  second  kind  are  the  companies  incorporated  for  various  By  Special  Act. 
undertakings  of  a  public  nature  (such  as  railways)  under  special 
Acts  of  Parliament,  or  under  departmental  order  having  by 
express  enactment  of  the  Legislature  the  force  of  a  special  Act. 
In  some  of  the  older  incorporated  companies  of  this  kind,  the 
whole  of  the  original  constitution  is  set  forth  in  the  Special  Act. 
In  all  those  more  recently  fonned,  the  Special  Act  incorporates 
by  reference  one  of  the  general  Companies  Clauses  Consolida- 
tion Acts  (8  &  9  Vict.  c.  16,  or  for  Scotland  8  &  9  Vict  c.  17). 

The  incorporated  companies  which,  by  way  of  distinction  from   Mo«iem  Acts 
other  corporations,  I  have  called  covimerdal  coiporations,  have  commerdaJ '*^ 
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§2. 


companies 
contain  express 
enactments  as  to 
the  liability  of 
members. 


this  feature  in  common ;  namely,  that  the  Acts  qnder  whicb 
they  are  constituted  contain  express  provisions  for  establisbio; 
and  enforcing  a  liability  (limited  or  unlimited  as  the  case  mif 
be)  on  the  part  of  individual  members,  to  contribute  to  tlie  • 
capital,  or  for  the  liabilities,  of  the  Com^pany.  It  is  apprehended 
that  but  for  the  enactments  creating  (either  expressly  or  hj 
necessary  implication)  this  liability  on  the  part  of  memben^ 
the  recourse  of  creditors  of  a  corporation  would  be,  in  eSeeti 
restricted  to  the  corporate  funds. 


Commercial 
corporations  can 
only  act  within 
the  scope  of  the 
objects  for  which 
tbcy  are 
incorporated. 


Ashburi/f  d'C.f 
Co.  ▼.  Richt. 

As  defined  by 
the  special  Act. 


Or  by  the 
memorandum  of 
association. 


It  is  the  rule  without  exception  in  regard  to  commerdil 
corporations,  that  they  exist  for  certain  defined  purposes  only, 
and  that  any  acts  purporting  to  be  done  by  the  corpontki 
contrary  to  or  outside  the  scope  of  those  purposes,  are  essentially 
void ;  nor  are  such  acts  capable  of  being  ratified  or  given  efect 
to  even  by  the  unanimous  consent  of  all  the  individual  memben 
of  the  corporation. 

This  rule  was  conclusively  established  in  the  case  of  itafikfj; 
&c.,  Co,  V.  Riche  (L.  R.  7  H.  L.  653) ;  from  which  it  appears  tbt 
the  nile  applies  equally  to  companies  incorporate  by  the  general 
Act  of  1862,  and  to  those  incorporated  by  special  Act;  tbeonfy 
difference  being,  that  in  the  latter  case  the  scope  of  the  puipoaei 
is  defined  by  the  special  Act  and  the  incorporated  Acts ;  and  in 
the  former  it  is  determined  (as  by  a  law  of  the  Medee  and 
Persians)  by  the  memorandum  of  association. 

In  considering,  therefore,  whether  an  agent  of  an  incorporated 
company  can  bind  the  company  in  a  particular  transaction,  it  i» 
first  necessary  to  consider  whether  the  transaction  is  within  the 
scope  of  the  objects  for  which  the  company  is  incorporated. 

It  is  not  within  the  scope  of  this  treatise  to  discuss  in  detail 
the  kind  of  Acts  which  have  been  ruled  to  be  outside  the  object! 
of  particular  companies.  I  may  say,  by  way  of  example,  thatt 
company  incorporated  to  make,  maintain,  and  work  a  spedfie 
railway  cannot  without  further  and  special  powers  employ  ita 
capital  upon  a  different  railway  (Bagahaw  v.  E.  V.  Ry.  Co^  7 
Hare,  114);  nor  make  a  harbour  {Caledonian,  <6c.,  Ry.Co,^* 
Mayoi'  of  Helensburgh,  2  Macq.  391) ;  nor  guarantee  the  uIldc^ 
taking  of  a  steamboat  company  (Coleman  v.  E.  CL  Ry.  Co,,  10 
Beav.  1) ;    nor  enter  into  a  transaction  involving  »  genenl 
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delegation  of  its  statutory  powers  to  another  company  {Beman      P^^iy  Y^^i- 

rRufford,  1  Sim.  (N.  S.)  550 ;  cf.  Midland  Ry,  Co,  v.  (?.  TF.  Ry.    ^ ^^ ' 

Co.,  L  R.  8  Ch.  841).  Further  a  company  expressly  empowered 
toparchase  lands  within  certain  limits  cannot  purchase  lands 
outside  those  limits ;  though  it  is  not  unlawful  for  such  a 
compaDy  to  make  an  agreement  for  the  purchase  of  lands  con- 
ditionally on  statutory  powers  for  that  pui'pose  being  afterwards 
given  (jF.  C,  Ry.  Co.  v.  Hawkes,  5  H.  L.  Ca.  331,  348).  And  a 
company  expressly  empowered  by  statute  to  borrow  money  by 
tlie  issue,  on  certain  conditions,  of  securities  of  a  particular 
description,  cannot  validly  bind  itself  for  borrowed  money  by 
instmments  of  a  totally  different  description  {CItambers  v- 
Manchester  and  MUford  Ry.  Co.,  5  B.  &  S.  588).  The  com- 
pany and  their  directors  may  be  restrained  on  the  application 
ly  any  shareholder  (on  behalf  of  himself  and  others  objecting), 
w  by  the  Attorney-General  on  behalf  of  the  public  (at  least  if 
there  is  a  case  of  public  mischief,  see  Att-Gen.  v.  (?.  E,  Ry.  Co,, 
11  Ch.  D.  449,  479,  499,  501)  from  acts  which  are  beyond  the 
ioope  of  their  proper  objects ;  and  no  agreement  so  far  as  it 
contemplates  such  acts  can  be  binding  on  the  company.  For 
information  at  large  upon  these  subjects  the  reader  is  referred 
to  Mr.  Seward  Slice's  elaborate  treatise  on  the  subject  of  ultra 
fires. 

Within  the  scope  of  the  objects  for  which  it  is  constituted,  a  Commercial 
ommercial  corpoiution  usually  acts  by  a  select  body  of  the  usually  act^hy 
barebolders  styled  directors ;  and  these  may,  where  such  em-  wn^  styled 
loyment  is  necessary   for   the   canying  on  of  the  business, 
mploy  sub-agents  under  them. 

By  the  Companies  Clauses  Consolidation  Act  (8  &  9  Vict  Powers  of 

-  .   ,  ,.  T^      i»  T  •       •  I    <Ii rectors  under 

.  16),  which  now  applies  to  most  iinglish  companies  mcorporated  the  c.  c.  c.  Act, 
J  special  Act,  the  directors  (sec.  90)  may,  with  certain  excep- 
lonn,  such  as  (sea  91)  the  election  of  directors  and  certain  control  of 
nancial  matters  which  must  be  transacted  at  general  meetings  of  ^^^Joldenf 
f  the  shareholders,  exercise  all  the  powers  of  the  company  ; 
Hit  their  powers  may,  as  to  future  exercise,  be  controlled  by  the 
ote  of  a  general  meeting  of  shareholders  specially  convened  fur 
he  purpose. 
By  a  standing  order  of  the  House  of  Lords,  the  sanction  of  a  ^^'[[„'''^^'^ 
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Part  viir.      general  meeting  convened  in  a  prescribed  manner,  and  coo- 

"• r^ monly  called  the  "Whamcliflfe  meeting"  from  the  author  of 

the  order,  is  required  before  the  introduction  into  the  Hoiueof 
Lords  of  a  bill  to  enable  a  company,  already  incorporated  bf 
special  Act,  to  extend,  or  to  abandon  (in  whole  or  in  part)  their 
undertaking. 

Subject  to  the  modifications  above  mentioned,  it  may  be  add, 

generally,  that  the  powers  of  the  directors  of  a  commercial 

company  incorporated  by  special  Act,  are  co-extensive  with  the 

powers  of  the  company  itself. 

Directors  of  The  powers   of  directors   of  companies  under  the  GenenI 

^ene^'com"^*'^  Companies  Acts  are  prescribed  by  the  articles  of  assodatioo; 

panies  Acta.         those  given  by  the  typical  articles  in  Table  A  scheduled  to  the 

Act  of  1862  being  somewhat  similar  to  those  under  the  Com- 
panies Clauses  Consolidation  Act.  It  may  be  stated  genenllj 
that  for  administrative  purposes  their  powers  are  co-extemiie 
with  the  powei*s  of  the  company.  It  has  been  decided  bjthe 
Master  of  the  Rolls  that  where  the  articles  provide  "that  the 
business  of  the  company  shall  be  conducted  by  not  less  than"! 
specified  number  of  the  directors,  the  words  are  imperative,  not 
merely  directory ;  and  that  a  call  made  or  forfeiture  of  shtfW 
declared  by  less  than  the  specified  number,  is  invalid  {BotUmk^t 
case,  In  re  Alma  Spinning  Co,,  16  Ch.  D.  681). 
Why  Heal  The  extensive  powers  expressly  given  to  directors  would  be 

teriafinoo^ractB  generally  sufficient,  in  regard  to  commercial  corporations,  to 
of  commercial       disposo  of  any  technical  objection  to  the  validity  of  a  contract 

coi'poratious.  ,      , 

for  want  of  the  common  seal  of  the  company.  This  is  pointed 
out  by  the  judgment  of  Bovill,  C.J.,  in  South  of  IrdaM 
Colliery  Co.  v.  Waddle  (L.  R.  3  C.  P.  463,  468,  471).  But  the 
ratio  decidendi  of  this  and  the  other  cases  in  which  such  objc^ 
tions  have  been  overruled,  has  been  rested  on  broader  grounds, 
and,  to  use  the  words  of  C.B.  Pollock  in  Austrtdian  Royal  McA* 
<fcc.,  Co.  V.  Marzetti  (11  Ex.  228,  234),  cited  with  approval  by 
Bovill,  C.J.,  in  Sonth  of  Ireland,  dc,  Co.  (L.  R  3  C.  P.  471), 
"  it  is  now  perfectly  established  by  a  series  of  authorities  that  a 
corporation  may  with  respect  to  those  matters  for  which  they 
are  expressly  created,  deal  without  seal  This  principle  is 
founded  on  justice  and  public  convenience  and  is  in  accordance 
with   common   sense."     The   authorities,   besides   those  aboFe 
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quoted,  are  Henderson  v.  Australian  Royal  Mail,  cfcc,  Co,  (5 
E.  &  B.  409)  ;  Renter  v.  E,  Tel  Co,  (6  K  &  B.  341) ;  and  the 
unanimous  judgment  of  the  Exchequer  Chamber  in  the  above 
case  oi  South  of  Ireland,  <fcc.,  Co.  v.  Waddle  (L.  R.  4  C.  P.  617). 
The  principle  is  confirmed  by  the  universal  conaenfms  of  practice, 
in  such  important  matters  (for  instance)  as  the  contracts  of 
railway  companies  with  landowners  which  are  usually  made  and 
signed  by  the  surveyor  employed  by  the  company  as  agent  on 
the  company's  behalf.  In  the  numerous  actions  or  suits  which 
have  been  brought  against  embarrassed  railway  companies  upon 
such  contracts,  no  one  ever  heard  of  an  objection  that  the  con- 
tract was  not  under  the  seal  of  the  company. 

By  way  of  contrast,  and  to  illustrate  the  strictness  required  in 
regard  to  corporations  whose  primary  objects  do  not  involve  the 
making  of  contracts  with  regard  to  property,  I  cite  here  the 
case  of  Mayor  of  KidderiYiinster  v.  Hardwick  (L.  R.  9  Ex.  13), 
where  an  agreement  to  take  certain  tolls  not  under  seal  of  the 
corporation  was  held  not  binding.  As  an  instance  of  the  con- 
traiy  where  the  agreement  has  been  acted  upon,  I  refer  to 
Crook  y,  Coiyoratioti  of  Seaford  (L.  R.  6  Ch.  551 ;  see  also 
Melboutme  Banking  Corporation  v.  Brougham,  4  App.  Ca. 
156,  169). 

Without  entering  at  large  into  the  duties  of  directors  towards  l>«tie«  of 

-  1.11  -111  11       directors  (o 

the  company  which  they  represent,  it  may  be  observed  geneiully  company, 
that  they  are,  as  agents  for  the  company,  at  least  bound  to  act 
faithfully  in  the  company's  interests  {Hay's  case,  L.  R.  10  Ch. 
593),  and  to  account  to  the  company  for  any  profits  made  by 
them  on  account  of  business  transacted  by  them  for  the  com- 
pany ;  and,  moreover,  if  a  director,  acting  for  himself,  proposes  Accountable  for 
to  the  company  a  ccmtract  from  the  execution  of  which  he  will  othert'iM^mwlo 
derive  a  profit,  that  profit  belongs  to  the  company  (Imperial  ^y  ***®"*  ^^ 

,  1.       If    >       X  company's 

Mercl,  Assn.  v.  Coleman,  L.  R  6  H.  L.  189).  buainess. 

In  Parker  v.  McKenna  (L.  R.  10  Ch.  96),  directors  were 
made  accountable  to  the  company  (a  joint-stock  bank)  for 
profits  made  by  them  upon  new  shares  bought  by  them  at  a 
certain  price  from  a  person  who  was  under  contract  to  take  or 
place  them  at  that  price  ;  it  being,  as  the  Court  held,  the  duty 
of  the  directors  as  agents  for  the  bank,  to  watch  their  interests 
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Part  viil      in  the  fulfilment  and  execution  of  the  contract    The  principk 

• 1 — -^    applicable  to  the  case  was  thus  stated  by  Lord  Caims  on  ike 

appeal  in  Chancery  (L.  R  10  Ch.  118) : — "Now,  the  rule  <tf  tUi 
Court,  as  I  understand  it,  as  to  agents,  is  not  a  technical  or 
arbitrary  rule.  It  is  a  rule  founded  upon  the  highest  and  tneit 
principles  of  morality.  No  man  can  in  this  Court,  acting  uia 
agent,  be  allowed  to  put  himself  into  a  position  in  which  hi 
interest  and  his  duty  will  be  in  conflict.  If  Stock  had  bongbt 
these  shares  and  paid  for  them,  and  become  the  absolute  owner 
of  them,  the  directors  were  as  free  as  any  person  in  the  nuuiet 
to  go  to  Btoclc  and  to  become  the  purchasers  from  him  of  those 
shares.  The  agency  in  that  case  would  have  been  over,  and 
there  would  have  been  no  longer  any  conflict  between  intoot 
and  duty.  Here  the  agency  had  not  terminated.  The  Coort 
will  not  inquire,  and  is  not  in  a  position  to  ascertain,  whether 
the  bank  has  lost  or  not  lost  by  the  acts  of  the  directon.  AH 
that  the  Court  has  to  do  is  to  examine  whether  a  profit  hasheei 
made  by  an  agent,  without  the  knowledge  of  his  principal,  is 
the  coui*se  and  execution  of  his  agency,  and  the  Court  finds,  in 
my  opinion,  that  these  agents  in  the  course  of  their  agency  have 
made  a  profit,  and  for  that  profit  they  must,  in  my  opinion, 
account  to  their  principal.*' 
remeti"^  A  Summary  means  of  enforcing  against  directors,  in  a  winding 

against  directora   up,  their  liability  for  misfeasance  or  misapplication  of  the  com- 

in  winding  up,  ,  .  •iii^i^/»..i  .  i»ir^ 

for  misfeasance,  pany  s  property,  IS  provided  by  the  1  ooth  section  of  the  Compamei 
^"^  Act,  1862. 

As  instances  of  the  enfoi*cement  of  their  liability  under  thii 
section  I  shall  cite  a  few  of  the  more  recent  cases. 

In  Pear8on*8  case  (4  Ch.  D.  222)  a  director  was  ordered  under 
this  section  to  pay  up  the  amount  of  his  qualification  shares. 

In  Re  Crenver  and  Wheal  Abrahami,  ttc,.  Mining  Co^  Ex 
parte  Wilson  (L.  R  8  Ch.  45),  a  director  was  held  bound  to  pay, 
as  loss  occasioned  to  the  company  by  his  breach  of  duty  aa 
a  director,  the  amount  of  the  calls  on  shares  which  he  had 
allowed  to  be  allotted  to  his  own  infant  children  who  had,  at 
his  instance,  applied  for  the  shares. 

In  Re  Enghjield  Colliery  Co.  (8  Ch.  D.  388),  directors  were 
held  jointly  and  severally  liable  to  repay  to  the  company  a 
sum  of  £3500  paid  by  them  out  of  the  funds  of  the  company  to 
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a  promoter  with  whom  they  had  before  the  formation  of  the      P^"  ^^^ 

company  agreed  that  this  sum  should  be  paid  to  him  for  "pre-    "^ * ^ 

liminary  expenses."  The  ground  taken  by  the  Court  of  Appeal 
was  that  these  directors  by  making  such  an  agreement  had 
disqualified  themselves  from  exercising  an  independent  judg- 
ment as  to  the  propriety  of  the  payment  (see  also  McKay's  case, 

2  Ch.  D.  1.) 

In  Re  National  Funds  Assurance  Co.  (10  Ch.  D.  118), 
directors  who  had  paid  dividends  out  of  capital  (no  profits 
ever  having  been  earned  by  the  company)  were,  under  this 
section,  held  liable  to  refund  the  dividends,  without  prejudice 
to  their  right  to  recover  from  each  shareholder  the  amount  of 
capital  he  had  received.  There  was  a  clause  in  the  articles 
that  the  directors  might,  "  without  the  sanction  of  a  general 
meeting,  pay  interest  at  the  rate  of  five  per  cent,  upon  the 
paid  up  capital."  The  Master  of  the  Rolls  considered  that  this 
clause  did  not  sanction  payment  of  dividends  out  of  capital, 
and  that  the  creditors  were  entitled  to  have  this  fund  kept  for 
payment  of  their  claims. 

Whether  the  acts  of  promoters  of  a  company  before  incorpo-  Promotcm  of 

<i>-i.t  M-        *  i*  1*1     companieH. 

ration  can  in  any  case  bind  the  corporation  is  a  question  which  o,^n  an  incor- 
has  received  a  good  deal  of  discussion.  U^boulTby*"^ 

In  regard   to  companies   incorporated   by  Special  Act  the  act»ofpro- 

...  1  /•  t>  moteniT 

question  has  arisen  m  a  number  of  cases  out  of  agreements 
made  with  opponents  pending  the  application  to  Parliament. 

There  is  nothing  illegal  in  such  agreements,  if  not  made  with 
members  of  the  Legislature  to  purchase  their  support  in  that 
capacity  ;  nor  (as  already  seen,  p.  501,  swpi'a),  is  it  vXtra  vires 
of  a  company  already  incorporated,  pending  an  application  for 
the  extension  of  its  powers,  to  buy  oflf  the  opposition  of  a  land- 
owner by  agreeing,  conditionally  upon  the  Act  passing,  to  take 
his  land  upon  certain  terms  {Scottish  N.-E,  Ry.  Co*  v.  Stewart, 

3  Macq.  382,  408,  416).  An  agreement  such  as  that  last  re- 
ferred to  may  be  enforced  against  the  company  even  if  they 
should  not  make  the  line  requiring  the  taking  of  the  land 
(Taylor  v.  Chichester,  dkc,  Ry,  Co.,  L.  R.  4  H.  L.  629). 

But  a  dififereut  question  arises  where  the  agreement  is  made 
by  individuals  engaged  in  promoting  a  Bill  in  Parliament  which 
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on  becomidg  an  Act  incorporates  those  persons  and  others  who 
may  become  associated  with  them  into  a  company.  There  m 
decisions  of  Lord  Cottenham  to  the  effect  that  the  incorporated 
company  is,  as  a  general  assignee  or  successor  to  the  promatenk 
responsible  for  their  engagements.  Of  these  the  leading  de- 
cision was  Edwards  v.  Qrand  Junction  Ry,  Co,  (1  My.  k  & 
65).  These  decisions  have  been  questioned,  and  the  contniy 
view, — namely  that  the  act  of  the  Legislature  by  incorporation 
all  persons  willing  to  subscribe  to  the  undertaking  upon  oertaia 
terms,  becomes  the  charter  of  the  company  prescribing  and  d^ 
fining  its  rights  and  liabilities — strongly  maintained  by  huA 
Cranworth  in  the  cases  before  the  House  of  Lords  of  Gifc- 
donian,  <fcc.,  Ry.  Co,  v.  Mayor  of  Heleneburgh  (2  Macq.  391, 
405),  and  Preston  v.  Lirerjyool,  cfec,  Ry.  (5  H.  L.  C.  605, 617). 
Not  to  mention  that  the  judgment  of  Lord  Cranworth  in  tke 
latter  case  was  entirely  assented  to  by  Lord  Brougham,  kit 
reasoning  is  supported  by  the  weighty  authority  of  Vice-Chanoellor 
Kindersley  in  Earl  of  Shrewsbury  v.  N.  Staffordshire  Ry,  On 
(L.  K  1  Eq.  593,  615,  616),  who  also  mentions  the  doubts  ei« 
pressed  as  to  Lord  Cotteoham's  decisions  by  Lord  CampbeinaDd 
Lord  Romilly.  V.-C.  Kindersley *s  judgment  (p.  618)  howefer 
concedes  it  to  be  an  open  question  whether  Lord  Cottenham'i 
decisions  are  still  to  be  considered  authority  for  the  qualified 
proposition  that  the  contracts  of  the  promoters  are  binding  on 
the  company  provided  that  what  is  contracted  to  be  done  by 
the  company  is  not  uUra  vires.  But  he  limited  the  practi€al 
effect  of  that  concession  by  deciding  that  it  was  not  within  the 


»  The  "doubts"  of  Lord  Camp- 
bell here  referred  to  are  contained 
in  his  judgment  in  Eastern  CouiUies 
By.  Co,  V.  Hawkes  (5  H.  L.  C.  356). 
**  I  think  it  right,"  he  says,  "  to 
guard  myself  against  the  peril  of 
being  supposed  to  eu^iiiesce  in  the 
doctrine  contended  for  by  the 
respondent's  counsel,  that  there  is 
a  complete  identity  between  the 
promoters  of  the  Act  and  the 
company,  and  that  as  soon  as  the 
Act  had  received  the  Royal  Aesent, 
a  bill  in  equity  might  be  filed 
against  the  company  for  specific 


performance  of  any  oontncts  n- 
spectiug  land  into  which  the  pro- 
moters had  entered.  I/ihecomfnf 
should  adopt  the  oonircict,  and  have 
the  full  benefit  of  it,  I  think  Un 
company  would  be  bound  by  it  in 
equity,  and  therefore  I  approreof 
the  decision  in  Edwards  t.  GraU 
Junction  Ry,  Co.y  although  tiw 
language  of  Lord  Cottenham  ia 
that  case  may  require  qualifioatioa 
and  must  be  taken  in  reforenoe 
to  the  facts  with  which  he  mi 
dealing." 
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power  of  a  company  to  bargain  for  giving  away  £20,000  to  a      I*abt  VIII. 

landowner  for  no  other  consideration  than  his  countenance  and    ^' r 

support  to  their  Bill  in  Parliament. 

The  question  seems  narrowed  to  this.  If  promoters  of  a 
company  not  yet  incorporated,  in  order  to  buy  oflf  opposition  of 
a  person  having  a  locus  standi  to  oppose  agree  that  the  com- 
pany shall  only  interfere  with  the  right  of  such  person  upon 
certain  conditions,  can  the  company  use  its  statutory  powei*s 
so  to  interfere,  without  carrying  out  the  conditions?  Upon  this 
point,  Mr.  Lindley  (3rd  ed.  p.  414)  says  that  the  decision  of 
Edwards  v.  The  Grand  Junction  Ry,  Co.  is  not  oveiTuled,  and 
that  it  may,  as  regards  contracts  which  are  intra  vires  of  the 
company,  still  be  regarded  as  unimpeached.  The  doctrine, 
to  be  consistent  with  the  actual  decisions,  is  put  in  this  way ; 
that  a  Court  of  Equity  will  not  permit  the  company  to  use  their 
powers  under  the  Act,  in  opposition  to  the  arrangements  (being 
intra  vires  of  the  company)  made  with  the  promoters  prior  to 
the  act  on  the  faith  of  which  they  were  permitted  to  obtain 
such  powers. 

Put  in  this  wav  the  doctrine  seems  to  amount  to  this,  that  a 
Court  of  Equity  will,  although  a  Court  of  law  would  not,  assume 
a  jurisdiction  to  control  the  efifect  of  the  act  of  incorporation  by 
the  Legislature.  I  am  bound  to  say  that,  on  full  consideration  of 
the  authorities  and  the  reasons  adduced,  I  think  Lord  Cotten- 
ham's  decisions  must  now  be  considered  overruled  and  obsolete. 
It  is  not  only  that  the  number  and  weight  of  the  authorities 
above  cited  must  be  set  against  the  single  authority  of  Lord 
Cottenham  ;  but  the  reasons  given  by  Lord  Cranworth  must  be 
considered  against  those  of  Lord  Cottenham  upon  their  intrinsic 
weight :  and  it  is  further  to  be  observed  that  the  reasons  which 
Lord  Cranworth  admits  for  hesitation  in  overruling  tho^e  de- 
cisions at  a  time  when,  standing  unquestioned,  they  might  have 
been  relied  on  in  practice,  can  hardly  be  of  weight  many  years 
after  they  have  been  impeached  on  so  high  authority.  Add  to 
this  that  amongst  the  numerous  dicta  to  the  eflfect  that  Lord 
Cottenham*s  decisions  may  be  binding  as  authorities,  not  a 
word  of  argument  ^  has  been  adduced  in  support  of  his  reasons 

^  I  do  not  consider  it  an  exccp-      Lord  Cottenham's  reasons  at  length, 
tiou  to  this  that  Mr.  Liudloy  quotes      For  while  observing  that  the  doc- 
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nor  has  any  attempt  been  made  to  answer  Lord  Cranwottli*! 
reasons  to  the  contrary. 

In  regard  to  companies  incorporated  under  the  Act  of  Wi, 
it  is  clear  on  authority  as  well  as  on  principle,  that  the  compuij 
so  incorporated  cannot  be  bound  by  the  acts  or  engagementiof 
promoters  done  or  made  before  the  company  came  into  existeace 
{In  re  Empi^eas  Engineering  Company^  16  Ch.  D.  12d»ttl 
see  p.  397,  ante). 


Promoters  are 
agento  as 
between  them- 
sekes  and  the 
company,  so  as 
to  be  bound  to 
refund  secret 
profits. 


As  between  themselves  and  the  company  to  be  fonoei 
promoters  are  considered  to  be  in  a  fiduciary  relation  similar  to 
that  of  an  agent  to  a  principal.  And  consequently  a  promoter 
is  liable  to  refund  to  the  company  any  profit  for  which  he  hai 
bargained  on  his  own  behalf  with  a  person  who,  through  hi8inte^ 
vention,  has  made  a  contract  with  the  company  {Emma,  SUvar 
Mining  Co,  v.  LewU,  4  C.  P.  D.  396 ;  Bagiudl  v.  Cartbm, 
6  Ch.  D.  371 ;  Emma  Silver  Miniiig  Co,  v.  Grants  11  (3u 
D.  918). 

The  subject  of  promoters  will  be  further  considered  in  the 
coDcluding  part  of  this  book  in  regard  to  questions  relating  to 
the  rescission  of  a  contract  on  the  ground  of  fraud.  In  the 
meantime  it  may  be  observed  that  the  question  what  ii  % 
promoter  does  not  admit  of  any  short  and  clear  definition.  Itb 
gathei*ed  from  a  course  of  conduct  which  will  be  found  described 
in  the  circumstances  of  the  cases,  which  are  necessarily  compli- 
cated where  there  is  a  question  of  secret  profits.  Perhaps  the 
nearest  approach  to  a  shoi*t  test  of  promotership  in  the  persoos 
who  uegociated  a  sale  is  that  put  by  V.-C.  Bacon  in  Bagnali  f. 
Carlton,  6  Ch.  D.  382 :— "  The  sale  and  the  formation  of » 
company  formed  one  complete  entire  idea."  Lord  Justice 
Cotton  in  the  same  case  (p.  407)  puts  the  case  thus : — ^**Wheft 


trine  limited  in  the  way  above 
mentioned,  is  not  impeached,  he 
does  not  express  any  approval  of  it 
on  principle.  Nor  can  I  admit  as 
an  exception  the  passage  ahove 
quoted  (p.  606,  note,  ante)  from 
Lord  Campbell's  judgment  in 
Hawkea  v.  A\  C.  By.  Co,  There 
is  a  non  aequitur  in  the  argument  as 


reported,  which  makes  it  nnintd- 
ligible.  **  If  the  company  iW 
adopt  the  contract "  (the  oontnct 
being  intra  virts)  cadet  qm^ 
But  this  has  nothing  to  do  with 
the  facts,  any  more  than  with  th« 
ratio  decidendi  of  Edwards  y.  Qrod 
Junction  By.  Co. 
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once  persons,  who  have  got  a  contract  for  a  company  intended  Part  VIII. 
to  be  formed,  do  put  forward  to  the  public  an  option  to  join  in 
the  company,  and  to  take  the  purchase,  then  from  the  very 
time  when  the  contract  is  entered  into  they  make  themselves 
trustees  for  the  company,  and  are,  as  regards  obtaining  any 
secret  profits  to  themselves,  in  the  same  position  as  if  the 
company  was  existing  at  the  time  when  the  contract  was 
entered  into."  Where  the  purchase  in  the  first  instance  is 
a  really  independent  transaction  although  by  persons  who 
afterwards  entertain  and  carry  out  a  proposal  for  getting  up  a 
company,  those  persons  are  not  accountable  to  the  company  for 
the  difference  of  price  {Chesterfield  &  Co.  v.  Black,  26  W.  R. 
207 ;  In  re  British  Seamless  Paper  Box  Co.,  17  Ch.  D.  467). 
The  question  as  to  whether  they  have  so  acted  towards  the 
company  subsequently  formed  as  to  be  able  to  maintahi  tlieir 
bargain  with  the  company  is  one  which  will  be  discusised 
further  on  (see  p.  516,  et  seq,,  post). 

It  has  been  held  that  in  estimating  the  amount  of  the  secret 
profit  to  be  refunded  by  a  promoter,  he  is  entitled  to  be  allowed 
all  sums  bond  fide  expended  in  securing  the  services  of  the 
directors  and  providing  their  qualification,  and  in  payments  to 
the  brokers  and  officers  of  the  company  and  to  the  public  press 
in  relation  to  the  company  {Emma  Silver  Minin{f  Co.  v.  Orant, 
11  Ch.  D.  918). 
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In  a  former  place  I  pointed  out  the  distinction  betweei 
consent  induced  by  fraud,  and  the  apparent  consent  whidiii 
induced  under  constraint  of  force  or  fear;  and  I  reserYedooir 
sideration  of  questions  of  fraud  for  reasons  which  I  shall  not 
state. 

The  principles  of  law  relating  to  fraud  apply  for  the  moit 
part  to  all  contracts  and  conveyances  equally  with  sales,  iid 
will  be  conveniently  discussed  apart  from  the  special  matter le* 
lating  to  sale.  They  also  involve  matter  specially  relatiDg  to 
agency ;  and  this  it  was  convenient  to  postpone  until  the  saljeit 
of  agency,  so  far  as  not  affected  by  fraud,  had  been  dealt  wiA. 
It  is  now  possible  to  consider  these  principles  having  regard 
generally  to  their  bearing  upon  commercial  transactions,  nod 
especially  those  involving  the  relation  of  principal  and  agent 


Acts  induced  by 
fraud. 

Definition. 


When  a  person,  with  intent  to  influence  the  conduct  of 
another,  wilfully  leads  him  into  a  false  belief,  and  the  latter  acts 
accordingly  to  his  hurt,  the  act  is  said  to  have  been  induced  by 
fraud. 

It  is  the  same  thing  whether  the  representation  is  made  by 
express  statements,  or  by  acts  which  are  intended  to  convey, 
and  do  in  fact  convey,  the  belief. 

The  positive  statement  recklessly  made  by  a  person  of  what 
he  does  not  know  to  be  true,  if  it  turns  out  untrue  in  fact,  has 
precisely  the  same  effect  as  a  statement  which  he  knows  to  be 
false  (Veek  v.  GuA^ney,  per  Lord  Colonsay,  L.  R  6  H.  L  400)t 


Liability  for 
fraud  distin- 
guished fram 
liability  under 


I  must  here  distinguish  a  kind  of  liability  which  is  apt  to  be 
confused  with  the  liability  grounded  on  fraud  but  which  reaOy 
depends  on  entirely  different  considerationa     Where  a  state- 
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mentis  made  under  such  circumstances  that  an  invitation  to        Part  IX. 
let  on  the   statement  is  inferred,  the   person  who   does  act  representation 
•ooordingly  is  entitled  to  hold  the  person  making  the  statement  invitation  to  act. 
liable  as  vxirranting  its  correctness.     The  word  invitation  is 
kere  used,  exactly  as  in  the  familiar  class  of  cases  which  I  have 
diacuaaed  in  "  The  Law  of  Negligence  "  (2nd  ed.  p.  61,  6^  aeq.), 
to  imply  that  the  statement  is  made  as  a  matter  of  business  in 
which  the  person  receiving  the  information  is  interested,  as  well 
M  in  the  expectation  that  he  will  act  on  the  information.     The 
principle  here  referred  to  is  the  ordinary  principle  of  representa- 
tion already  discussed  at  p.  34,  et  seq.,  ante ;  and  as  further 
iDnrtrations  of  it,  I  here  cite  the  cases  of  Burro^ves  v.  Locky 
JOVes.  470,  and  Williams  v.  Swansea  Harbour  Ma^terSf  14 
C.  B.  N.  S.  845.     The  ground  of  liability  differs  from  fraud  in 
this,  that  the  knowledge  by  the  person  who  makes  the  state- 
ment that  it  is  false,  or  even  his  reckless  disregard  of  truth  in 
making  the  statement,  is  immaterial.     Where  there  is  fraud, 
all  the  elements  are  present  which  constitute  the  ground  of 
liibility  here  spoken  of,  and  the  wilful  falsehood  or  intention 
to  deceive  as  well. 

The  legal  consequences  of  fraud  are  twofold  : —  Le   .  ^^^^^^ 

1.  Subject  to  any  rights  of  innocent  persons  which  may  have  q^ences  of  fraud. 
supervened,  and  to  the  condition  that  the  person  deceived  can 

md  does  restore  matters  substantially  to  their  former  position  ; 
— ^the  act  is  voidable  at  the  option  of  the  deceived  person. 

It  follows  that,  if  the  matter  has  remained  in  contract  un- 
executed, the  contract  cannot  be  enforced  against  the  person 
who  has  been  deceived,  and  who  has  not,  afcer  knowledge  of  the 
deception,  i-atified  the  contract. 

2.  The  deceived  person  is  entitled,  as  agavnst  the  person 
guiUy  of  the  fraud,  to  compensation  for  the  damage  sustained 
by  him  in  consequence. 

Before  further  considering  these  consequences  I  shall  advert  Acts,  not  within 

.  _M    »        ^  c        J.  X  L^  •  1.11  ^^^  above  defini- 

te certain  classes  of  acts,  not  exactly  commg  under  the  above  tion,  but  having 

definition,  but  having  the  same  effect  so  far  as  relates  to  makinsr  *^®  **™®  ®f®f* 

'  o  M.«.»i*Q    g^  ^^  ^  relat^es 

the  contract  voidable ;  and  I  must  here  observe  that  the  word  ^  making  the 
**  fraud  '*  is  sometimes  conveniently  used  in  the  wide  sense  of  able, 
embracing  all  the  acts  which  have  this  effect. 
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In  ordinary 
cases  of  bdi^in 
DO  obligation 
of  disclosure. 


^  Part  IX.  ^  Where  a  person  induces  another,  who  is  too  drunk  to  knot 
Takingadyantage  what  he  is  about,  to  sign  a  contract  to  his  prejudice,  it  has  beet 
orllZcy!""^     held  that  the  contract  is  voidable  and  not  void  (Matihemi. 

Baxter,  L.  R.  8  Ex.  132),  a  decision  in  accordance  with  thai  ii 
Molton  V.  Camroux  (2  Ex.  487,  4  Ex.  17)  as  to  the  coniracts  tf 
a  lunatic.  It  would  not  be  worth  while  to  pursae  the  qaesftioB 
whether  there  is,  in  such  a  case,  any  true  consent  or  not  Ik 
decisions  rest  not  upon  any  analysis  of  this  kind,  bat  npoB 
grounds  of  general  convenience,  and  the  result  is  to  affixd 
protection  to  the  persons  incapacitated,  without  disturbing lij^ti 
acquired  by  hondfixle  dealings. 


There  are  other  cases,  where  acts,  not  amounting  to  positive 
deception,  have  all  the  consequences  of  fraud;  but  before 
describing  these  I  must  advert  to  the  duties  of  contncdng 
parties  generally  as  to  imparting  information. 

In  the  ordinary  case  of  contracting  parties,  one  of  the  paitiei 
is  not  bound  to  disclose  to  the  other  a  fact  of  which  he  knoiv 
the  other  to  be  ignorant,  although  he  knows  that  the  knowledge 
would  materially  influence  the  conduct  of  the  other.  To  take 
the  case  put  by  Lord  Thurlow  in  Fox  v.  Macreth  (2  Cox,  521), 
A.f  knowing  there  to  be  a  mine  on  the  estate  of  B.,  of  which  he 
knows  B.  to  be  ignorant,  enters  into  a  contract  to  purchase  the 
estate  for  a  price  not  taking  into  consideration  the  value  of  the 
mine.  Such  a  contract  (Lord  Thurlow  says)  would  not  be  set 
aside  by  a  Court  of  Equity. 

The  correctness  of  this  illustration  is  sanctioned  by  Loid 
Eldon  in  Turner  v.  Harvey  (Jacob,  p.  169,  178).  But  Loid 
Eldon  observed  that  the  buyer  in  such  a  case  is  not  entitled  to 
drop  a  misleading  word,  and  illustrated  the  observation  by  his 
decision  of  the  case  in  point.  This  observation  is  also  well 
illustrated  by  the  case  of  Jories  v.  Franklin  (2  Mood.  &  R  348), 
coram  Rolfe,  B.,  at  ni»i  pi^us,  refeiTed  to  by  Mr.  Benjamin, 
2nd  ed.,  p.  357.  It  was  a  purchase  of  a  policy  of  life  assuraiiee 
from  the  assignees  of  a  bankrupt  The  buyer,  having  prifate 
knowledge  that  the  assured  was  dangerously  ill,  had  sent  an 
agent  (who  also  knew  this)  to  negociate  a  purchase  of  the  poligr. 
The  agent,  in  answer  to  a  question,  stated  his  opinion  that  the 
policy  was  worth  about  sixty  guineas.    The  purchase  iras  made 
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and  the  assured  died  within  two  days.  Rolfe,  B.,  told  the  jury  Pabt  IX.  ^ 
that,  if  they  believed  these  facts,  the  defendant's  conduct 
amounted  to  legal  fraud.  This  was  clearly  right,  because  the 
opinion  given  in  such  a  matter  implied  a  representation  (which 
was  false)  that  the  agent  knew  of  no  fact  seriously  affecting  the 
value  of  the  life. 

On  this  view  the  case  seems  to  me  (though  Mr.  Benjamin  >'«•'«»»  ▼•  AVy#. 
suggests  it  is  not)  consistent  with  Ve'tmon  v.  Keys  (12  East, 
632,  4  Taunt.  488).  There  the  defendant  had,  falsely  as  it 
appears,  alleged  as  a  reason  for  giving  only  a  certain  price,  that 
other  persons  interested  along  with  him  refused  to  go  higher. 
There  was  no  misrepresentation  affecting  the  intrinsic  value 
of  the  thing  :  and  the  gist  of  the  decision  is  simply  that  par- 
ties to  a  bargain  are  not  to  be  charged  with  their  own  state- 
ments made  by  way  of  haggling,  or  presumed  to  rely  upon  the 
haggling  statements  of  the  other.  A  circumstance  urged  to 
show  the  falsehood  of  the  statement  in  the  particular  case  was 
that  the  defendant  had  charged  his  partners  with  the  higher 
price  to  which  they  had  been  willing  to  go.  This  was  indeed 
an  indication  of  fraud.  But  the  fraud  was  against  the  partners 
who  could  doubtless  have  claimed  the  benefit  of  the  lower 
price,  and  gave  no  ground  of  relief  to  the  vendor  with  whom 
the  defendant  was  in  no  fiduciary  relation. 

The  duty  of  a  vendor  where  the  buyer  is  under  a  self-imposed  Smith  v. 
mistake  as  to  the  nature  of  what  he  is  buying  is  discussed  in  ^  ^ ' 
Smith  V.  Hughes  (L.  R.  6  Q.  B.  597).  The  case  arose  out  of  a 
sale  by  sample  of  oats  which  the  buyer  believed  to  be  old  oats 
and  bought  on  that  assumption.  Cockbum,  C.J.,  said  (p.  603) 
**  I  take  the  true  rule  to  be,  that  where  a  specific  ailicle  is 
offered  for  sale,  without  express  warranty,  or  without  circum- 
stances from  which  the  law  will  imply  a  warranty — as  where, 
for  instance,  an  article  is  ordered  for  a  specific  purpose — and  the 
buyer  has  full  opportunity  of  inspecting  and  forming  his  own 
judgment,  if  he  chooses  to  act  on  his  own  judgment,  the  rule 
caveat  emptor  applias.  .  .  .  Here  the  defendant  agi-eed  to  buy 
a  specific  parcel  of  oats.  The  oats  were  what  they  were  sold  as, 
namely,  good  oats  according  to  the  sample.  Tlie  buyer  per- 
suaded himself  they  were  old  oats,  when  they  were  not  so ;  but 
the  seller  neither  said  nor  did  anything  to  contribute  to  his 

h  L 
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Paht  ix^      deception.    He  has  himself  to  blame.    The  question  is  notwiut 
a  man  of  scrupulous  or  nice  honour  would  do  under  such  cir- 
cumstaoces.      The  case  put  of  the  purchase  of  an  estate,  in 
which  there  is  a  mine  under  the  surface,  but  the  fact  is  unknowD 
to  the  seller,  is  one  in  which  a  man  of  tender  conscience  or  high 
honour  would  be  unwilling  to  take  advantage  of  the  ignonnoe 
of  the  seller ;  but  there  can  be  no  doubt  that  the  contract  for 
the  sale  of  the  estate  would  be  binding."     Blackburn,  J.,  said, 
**  I  agree  that  on  the  sale  of  a  specific  article,  unless  there  be  i 
warranty  making  it  part  of  the  bargain  that  it  possesses  some 
particular  quality,  the  purchaser  must  take  the  article  he  has 
bought  though  it  does  not  possess  that  quality.     And  I  agree 
that  even  if  the  vendor  was  aware  that  the  purchaser  thongiii 
that  the  article  possessed  that  quality,  and  would  Dot  have 
entered  into  the  contract  unless  he  had  so  thought,  still  the 
purchaser  is  l)ound,  unless  the  vendor  was  guilty  of  some  fnuid 
or  deceit  upon  him  ;  and  that  a  mere  abstinence  from  disabaaog 
the  purchaser  of  that  impression  is  not  fraud  or  deceit;  for, 
whatever  may  be  the  case  in  a  Court  of  morals  there  is  no  lepl 
obligation  on  the  vendor  to  inform  the  purchaser  that  he  is 
under  a  mistake,  not  induced  by  the  act  of  the  vendor.*' 

But  in  certain  ^"^  i^  certain  cases  there  is  a  duty  on  one  of  the  parties  to 

c:»ses  there  18  a     disclosc  all  material  facts,  and  in  such  cases  the  viei'C  omissm 

duty  to  make 

tiisciosure ;  and  to  disclose,  Without  any  active  concealment,  has  in  contempla- 

SO  has  the  effect  tiou  of  law,  the  etiect  ot  fraud,  so  tar  as  relates  to  making  tbe 

t[7:trJ"  transactiou  voidable. 
niakin;,'  the  Qf  such  cascs  there  are  two  distinct  classes : — 

transaction 

voidable.  1st.  Cascs  in  wliich  one  of  the  pailies  is  agent  or  guardian 

or  in  some  other  fiduciary  relation  to  the  other : 
2nd.  In  contracts  of  insurance. 

Fiduciary  As  an  illustration  of  cases  of  the  first  class  I  will  state  that 

reiati..n.  ^^  y^^^^  ^   WUUavismi  (L.  R.  2  Gh.  55). 

Trite  V.  T.,  a  young  man  of  twenty-three,  being  much  pressed  for 

WMuna^ion.         payment  of  college  debts  amounting  to  about  £1000,  and  being 

at  the  time  estranged  from  his  father,  wrote  tu  his  great-unck 
for  advice  and  assistance  as  to  payment  of  his  debts.  The  great- 
uncle  deputed  his  nephew  W.  to  see  T.  about  the  matter  aod 
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uraDge  for  payment  of  the  debts.  W.,  at  this  interview,  sug-  ^  J^^'[  ^^'  ^ 
gested  to  T.  an  oflFer  of  composition,  a  proposal  which  T.  declined 
to  entertain.  T.  however  mentioned  that  he  was  willing  to  sell 
\kia  moiety  of  a  certain  freehold  estate,  and  after  some  conversa- 
tion as  to  value,  W.  consented  to  buy  this  from  him  for  £7000 
payable  by  instalments.  W.  however  pressed  T.,  before  concluding 
i  binding  agreement,  to  consult  his  friends  about  the  matter, 
and  an  independent  solicitor  was  employed  on  T/s  behalf.  W., 
meantime,  on  his  own  account,  consulted  a  mining  engineer  who 
valued  the  mines  under  the  lands  at  £20,000,  but  this  W.  did 
not  communicate  to  T.  The  purchase-money  was  to  be  advanced 
to  W.  by  his  uncle  as  a  gift. 

Shortly  afterwards  T.  died  of  delirium  tremens.  His  execu- 
tors filed  a  bill  in  Chancery  to  have  the  sale  of  the  estate  set 
aside.  It  was  held  that  under  the  circumstances,  W.  was  placed 
in  a  fiduciary  relation  towards  T.  which  made  it  his  duty  to 
communicate  to  T.  all  material  information  which  he  acquired 
a£fecting  the  value  of  the  property,  and  that  as  he  had  not 
communicated  the  valuation  as  to  the  mines,  the  transaction 
must  be  set  aside. 

It  is  not  the  fiduciary  relation  by  itself  which  upsets  the  I*  '^  *^e  ^'^^'^^ 

a(lvantajj;ie  taken 

transaction  ;  but  the  unfairness  of  the  bargain  having  regard  to  which  upsets 
that  relation,  or  the  non-disclosure  of  a  fact  which  the  person  in  ^it  t^^uda^ 
that  relation  is  considered  bound  to  disclose.  The  fiduciary  relation  aioue. 
relation  imposes  upon  the  person  in  whom  the  trust  is  reposed 
not  only  the  duty  to  make  disclosure  of  every  material  circum- 
stance which  he  knows  and  to  take  care  that  the  bargain  is  in 
every  respect  fair,  but  also  the  burden  of  proving,  at  any  time 
afterwards,  that  nothing  was  concealed  and  that  the  transaction 
"was  in  itself  fair.  If  he  does  prove  this  the  transaction  will 
stand  good,  although  an  unexpected  benefit  may  have  accrued 
to  the  purchaser  {O'Rorke  v.  Bolingljroke,  H.  L.,  on  appeal  from 
Ireland,  30  July,  1878,  26  W.  R.  289).  So  it  is  j^ossible  that  a 
purchase  by  a  solicitor  from  his  client  might  stand  good  if 
openly  done  and  no  advantage  taken  ;  although  it  is  certain  that 
a  purchase  by  a  solicitor  of  the  client's  property,  without  dis- 
closing the  fact  that  the  solicitor  is  the  real  purchaser  cannot 
possibly  stand  {Ma^Iiersov  v.   Watt.  3  App.  Ca.   254).     Any 
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Part  IX.  surreptitious  dealing  betweeu  the  principal  on  the  one  side  and 
the  agent  of  the  other  principal,  will  give  the  latter  sufficient 
ground  to  rescind  the  contract  (Paiiama,  &c,  Co.  v.  /ncKa 
Rubber,  &c.  Co.,  L.  R.  10  Ch.  515  ;  Smith  v.  Sorby,  3  Q.  RD. 
522). 
Unless  the  There  are  indeed  cases  in  which  the  fiduciary  relation  alone 

traiiHttction  is  in  J 

itself  a  breach  of  [^  sufficient  to  make  a  transaction  voidable.     This  is  where  the 

the  fuluciary  .        .     -  .  i  i  £ 

relation.  transaction  IS  from  its  nature  necessarily  a  breach  of  the  confi- 

dence reposed.  For  instance,  where  a  person,  in  a  fiduciary 
capacity,  undertakes  the  sale  of  property,  he  must  not,  however 
fair  the  bargain  might  otherwise  be,  become  the  buyer  on  hi.< 
own  account.  This  point  has  been  already  mentioned  in  regard 
to  brokei*s  for  sale  (p.  425,  ante  ;  Ex  jxivte  Dyster,  2  Rose,  340 ; 
RothHchild  V.  Brookvtan,  5  Bli.  N.  S.  1 65) ;  and  the  same 
principles  apply  to  a  tru.stee  charged  with  a  duty  or  exercising 
a  power  of  sale,  and  probably  to  a  director  of  a  company  in 
whom  is  vested  and  by  whom  exercised  jointly  with  his  co- 
directors  the  powers  of  the  company  to  deal  with  the  company* 
property. 

Promoters  of  A  class  of  pei*son8  who  have  l>een  fixed,  by  recent  dedsioii, 

companies  are  in  ,      ,  ,  , 

a  fiduciary  to  be   within  the  fiduciary  relation,  are  promoters  of  com- 

c^inpanies     ^      panics.     The  expression   is  well   understood,   and — altogether 
formed  by  them,   apart  from  the  questionable  transactions  with  which  it  is  somfr 

times  associated — implies  that  the  persons  so  described  bafe 
that  influence  in  the  original  constitution  and  early  proceedings 
of  the  company,  which  naturally  belongs  to  the  initiative  in  an 
unorganised  convention  of  subscribers. 
New  Sombrero  The  proposition  that  promoters  stand  in  ti  fiduciary  rtloi\(f^ 

Company.  to  the  Company  which  is  created  by  their  initiative,  is  concarral 

in  by  all  the  judges  of  the  Court  of  Appeal  and  the  learned 
lords  in  the  Court  of  ultimate  appeal  who  delivered  judgmenti 
in  the  case  oi  New  Sombrero  Phosphate  Co,  v.  Erlanger  (5  CI 
D.  78)  and  Erlanger  v.  New  Sombrero  Phosphate  Co.  (3  Afl*. 
Ca.  1218) ;  and  the  same  doctrine  has  been  applied  in  thecaseof 
Emma  Silver  Mining  Co.  v.  Leivis  (4  C.  P.  D.  31)6,  p.  508,rjnfe). 
In  the  case  of  the  New  Sombrero  Comjyany,  the  following 
principles  appear  to  be  established.  The  promoters  in  order  to 
maintiiin  a  bargain  they  have  made  with  the  company,  must  take 
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care  that  a  directorate  is  appointed  who  shall  fairly  consider  the 
terms  on  behalf  of  the  company,  and  exercise  an  independent 
judgment  as  to  accepting  the  terms  or  advising  the  shareholders 
to  adopt  them.  It  is  further  their  duty  to  make  a  full  dis- 
closure of  all  material  circumstances  which  may  aflect  the 
judgment  of  such  directors  or  of  the  shareholders  who  are 
invited  to  adopt  the  contract,  including  the  fact  that  such 
promoters  are  themselves  the  parties  interested  in  the  bargain 
on  the  other  side;  and,  if  they  have  recently  bought  tlie 
property,  they  are  (generally  speaking  and  as  a  presumably 
material  circumstance)  bound  to  disclose  the  price  at  which 
they  have  bought  it.^  Further  the  onus  lies  on  the  promoters 
in  case  of  the  transaction  being  impeached,  to  show  that  they 
have  done  all  these  things,  and  in  all  respects  acted  with 
perfect  fairness  in  the  business. 

The  defendants  in  the  action  were  the  members  of  a  certain 
syndicate  who  had  bought  a  property  for  £55,000  on  their  own 
account,  and  this  was  generally  admitted  in  the  judgments 
to  be  a  legitimate  transaction,  although  the  promoters  might 
have,  at  the  time  of  the  purchase,  entertained  the  project  of 
getting  up  a  company  and  selling  the  property  to  them  at  a 
profit.  They  got  up  a  company  with  a  directorate  of  their  own 
nomination,  and  made  a  contract  with  the  company  so  formed 
for  a  sale  of  the  property  for  £110,000.  In  the  result  this 
transaction  was  set  aside.  For  my  present  purpose  it  is  un- 
necessary to  state  the  facts  more  in  detail,  l)ut  it  is  instructive 
to  observe  the  general  concurrence  of  opinion  expressed  as  to 
the  position  and  duties  of  pn)moters  who  make  a  bargain  with 
the  company  they  bring  into  existence. 


Part  IX. 


*  Id  regard  to  V.-C.  Bacon's  de- 
cision in  Chesterfield^  &c,  Co,  v. 
Black  (20  W.  R.  207).  it  may  bo 
observod  that  in  that  case  the 
company  did  not  claim  to  cancel 
the  bargain  actually  made  with 
them,  though  they  contended  they 
were  entitled  to  the  better  bargain 
the  promoters  had  made  for  them- 
selves with  the  original  vendors. 
Had  the  decision  been  given  sub- 
Fcqnently  to  that  of  the  Uouse  of 


Lords  in  the  case  of  the  New  Som- 
brero Co.,  it  would  probably  have 
been  enough  to  say  that  thero  was 
no  fiduciary  relation  at  the  time  of 
the  first  bargain,  and  that  the 
second  bargain  not  being  im- 
peached, it  was  unnecessary  to 
decide  whether  the  promoters  had 
discharged  their  duty  in  such  a 
manner  as  to  entitle  them  to  main- 
tain it. 
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Part  IX.  In  hig  judgment  in  the  Court  of  Appeal,  the  Master  of  the 

Rolls  (Jessel)  says  (5  Ch.  D.  112), — ''Understanding,  asldo^ 
that  the  promoters  of  a  company  stand  in  a  fiduciary  relatbo 
to  the  company  which  is  their  creature  ;  .  .  .  persons  in  i 
fiduciary  position  must  make  a  full  and  fair  disdosnre  when 
they  are  about  to  sell  property  to  those  towards  whom  they 
stand  in  that  relation.  Is  it  a  fair  thing  to  omit  stating  that 
they  themselves  are  the  owners  of  the  property  ?  That  I  think 
is  obviously  not  fair.  Is  it  a  fair  thing  to  omit  to  state  that 
they  have  just  purchased  the  property  at  the  valuation  sanc- 
tioned by  the  Court  of  Chancery  for  half  the  amount  ?  I  do 
not  think  it  is  absolutely  necessary  that  in  all  cases  the  piioe 
given  should  be  stated  ;  but,  looking  at  the  peculiar  position  of 
the  parties,  I  think  it  was  necessary  here,  though  even  if  it  hid 
been  stated,  I  do  not  think,  looking  at  the  other  circumstanoet 
of  the  case,  that  my  judgment  would  have  been  different  firom 
what  it  is  now.*' 

Lord  Justice  James  says  (p.  118), — "  A  promoter  is,  acoording 
to  ray  view  of  the  case,  in  a  fiduciary  relation  to  the  company 
which  he  promotes  or  causes  to  come  into  existence.  If  that 
promoter  has  a  property  which  he  desires  to  sell  to  the  com- 
pany, it  is  quite  open  to  him  to  do  so ;  but  upon  bim,  u 
upon  any  other  person  in  a  fiduciary  position  it  is  incumbent 
to  make  full  and  fair  disclosure  of  his  interest  and  position  with 
respect  to  that  property.  I  can  see  no  difference  in  this 
respect  between  a  promoter  and  a  trustee,  steward  or  agent 
Such  full  and  fair  disclosure  was  not  made  in  this  case  by  the 
syndicate,  which  syndicate,  it  is  admitted,  were  the  promoteiR." 

Lord  Justice  Baggallay  (p.  123)  said, — "The  syndicate  were 
in  substance  not  only  the  vendors  of  the  property,  but  also  the 
promotei*s  of  the  company,  and  in  such  a  case  the  syndicate,  as 
promoters,  being  in  a  fiduciary  relation  to  the  company,  it  was 
essential  that  the  public,  who  were  invited  to  become  and  who 
were  expected  to  become,  the  shareholders  of  the  company,  and 
to  constitute  the  company,  should  have  the  fullest  information 
as  to  all  the  surrounding  circumstances." 

On  the  appeal  in  the  House  of  Lords,  Lord  Penzance^  after 
stating  the  facts,  says  (3  App.  Ca.  p.  1229) : — "  From  that 
statement  I  invite  your  Lordships  to  draw  two  conclusions: 
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first,  that  the  company  never  had  an  opportunity  of  exercising,       t^a'^t  TX. 

through  independent  directors,  a  fair  and  independent  judgment 

upon  the   subject  of  this  purchase  ;  ancl,  secondly,  that  this 

result  was  brought  about  by  the  conduct  and  contrivance  of  the 

vendors  themselves.     It  was  the  vendors,  in  their  character  of 

promoters,  who  had  the  power  and  the  opportunity  of  creating 

and  forming  the  company  in  such  a  manner  that  with  adequate 

disclosures  of  fact,  an  independent  judgment  on  the  company's 

behalf  might  have  been  formed.     But  instead  of  so  doing  they 

used  that  power  and  opportunity  for  the  advancement  of  their 

own  interests.     Placed  in  this  position  of  unfair  advantage  over 

the  company  which  they  were  about  to  create,  they  were,  as  it 

seems  to  me,  bound  according  to  the  principles  constantly  acted 

upon  in  the  Courts  of  Equity,  if  they  wished  to  make  a  valid 

contract  of  sale   to   the   company,  to   nominate   independent 

du-ectors  and  fully  disclose  the  material  facts.     The  obligation 

rests  upon  them  to  show  they  have  not  made  use  of  the  position 

which  they  occupied  to  benefit  themselves ;  but  I  find  no  proof 

^  the  case  that  they  have  discharged  that  obligation.     There  is 

*Jo  proof  that  either  Sir  Thoviaa  Dakin  or  Admiral  Macdonald 

Was  aware  of  the  price  at  which  the  property  had  just  been 

'^ught  under  the  authority  of  the  Court   of  Chancery,   nor, 

^deed,  that  they  ever  knew  that  the  real  vendors  were  also  the 

^tomoters  of  the  company.     And  there  is  cerUiinly   no  proot 

hat  in  the   selection   of  the   directors  who  were   to  be  the 

ompany's   agents   for   accepting   and   affirming   the   proposed 

archase,  the  vendors  used  their  power  as  promoters  in  such  a 

ay  as  to  create  an  independent  body  capable  of  acting  im- 

irtialiy  in  defence  of  the  compan}''s  interests. 

**  A  contract  of  sale  effected  under  such  circumstances  is,  1 

mceive,  upon  principles  of  equity  liable  to  be  set  aside. 

"  The  principles  of  equity  to  which  I  refer  have  been  illustrated 

I  a  variety  of  relations,  none  of  them  perhaps  precisely  similar 

>  that  of  the  present  parties,  but  all  resting  on  the  same  basis, 

nd  one  which  is  strictly  applicable  to  the  present  case.     The 

^lations  of  principal  and  agent,  trustee  and  cestui  que  trusty 

arent  and  child,  guardian  and  ward,  priest  and  penitent,  all 

imiBh  instances  in  which  the  Courts  of  Equity  have  given 

rotection  and  relief  against  the  pressure  of  unfair  advantage 
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P^'t^  JX.  resulting  from  the  relation  and  mutual  position  of  the  pardec, 
whether  in  matters  of  contract  or  gift ;  and  this  relation  aod 
position  of  unfair  advantage  once  made  apparent^  the  Coorti 
have  always  cast  upon  him  who  holds  that  position,  the  burdett 
of  showing  that  he  has  not  used  it  to  his  own  benefit." 

The  Lord  Chancellor  (Cairns,  p.  123G)  said :—"  The  pro- 
moters stand,  in  my  opinion,  undoubtedly  in  a  fiduciary  positioD 
(with  reference  to  the  company  which  they  propose  to  {(xm\ 
They  have  in  their  hands  the  creation  and  moulding  of  the 
company  ;  they  have  the  power  of  defining  how,  and  when,  ind 
in  what  shape,  and  under  what  supervision,  it  shall  start  into 
existence  and  begin  to  act  as  a  trading  corporation.  If  tiief 
are  doing  all  this  in  order  that  the  company  may,  as  soon  as  it 
starts  into  life,  become,  through  its  managing  directon,  the 
purchaser  of  the  property  of  themselves,  the  promoters,  it  is^io 
my  opinion,  incumbent  upon  the  promoters  to  take  care  that 
in  forming  the  company  they  provide  it  with  an  executive,  that 
is  to  say,  with  a  board  of  directors,  who  shall  both  be  aware  thit 
the  property  which  they  are  asked  to  buy  is  the  property  of  tk 
promoters,  and  who  shall  be  competent  and  impartial  judges  is 
to  whether  the  purchase  ought  or  ought  not  to  be  made,  I  do 
not  say  that  the  owner  of  property  may  not  promote  awd  fom 
a  joint  stock  company,  and  then  sell  his  property  to  it,  but  I  do 
say  that  if  he  does  he  is  bound  to  take  care  that  he  sells  it  to 
the  company  through  the  medium  of  a  board  of  directors  who 
can  and  do  exercise  an  independent  and  intelligent  judgment 
on  the  transaction,  and  who  are  not  left  under  the  belief  tbit 
the  property  belongs,  not  to  the  promoter,  but  to  some  other 
person/' 

The  passages  above  quoted  are  I  think  substantially  the 
statement  in  varied  language  of  the  same  principles,  and  these 
principles  are  in  the  main  adopted  by  the  whole  of  the  veiy 
strong  Court  by  whom  the  case  was  considered,  ioclading 
(besides  Lord  Cairns  and  Lord  Penzance  whose  judgments  hi?c 
been  already  quoted)  Lord  Hatherley,  Lord  O'Hagan,  Lord 
Selborne,  Lord  Blackburn  and  Iiord  Gordon.  It  should  how- 
ever be  said  that  Lord  Blackburn,  with  his  usual  caution,  does 
not  commit  himself  to  state  what  steps  the  promoters  ought  to 
have  taken  for  the  protection  of  the  company,  it  beiug  iu  his 


DUTY   OF   INSURED  TO   DISCLOSE   FACTS. 


521 


view  sufficient  that  they  did  not  discharge  the  burden  which  at       Pabt  IX. 

least   lay   upon  them   of  showing   that   they  had   reasonable 

ground  for  believing  that  sufficient  protection  had  been  afforded. 

The  only  further  point  I  shall  take  note  of  here  is  the  reason 

for  the  fiduciary  relation,  based  upon  the  machinery  placed  in 

the  hands  of  promoters  by  the  Act  of  1862,  which  is  observed 

upon  by  Lords  O'Hagan  and  Blackburn. 

The  observations  of  Lord  Blackburn  on  this  point  are  as 
follows  (p.  12G8) : — "  This  Act  does  not  in  terms  impose  any 
duty  on  those  promoters  to  have  regard  to  the  interests  of  the 
company  which  they  are  thus  empowered  to  create.  But  it 
gives  them  an  almost  unlimited  power  to  make  the  corporation 
subject  to  such  regulations  as  they  please,  and  for  such  purposes 
as  they  please,  and  to  create  it  with  a  managing  body  whom 
they  select,  having  powens  such  as  they  choose  to  give  to  those 
managers,  so  that  the  promoters  can  create  such  a  corporation 
that  the  corporation,  as  soon  as  it  comes  into  being,  may  be 
bound  by  anything,  not  in  itself  illegal,  which  those  promoters 
have  chosen.  And  I  think  those  who  accept  and  use  such 
extensive  powers,  which  so  greatly  atfect  the  interests  of  the 
coipjration  when  it  comes  into  being,  are  not  entitled  to  dis- 
regard the  interests  of  that  corporation  altogether.  They  must 
make  a  reasonable  use  of  the  powers  which  they  accept  from 
the  Legislature  with  regard  to  the  formation  of  the  corporation, 
and  that  requires  them  to  pay  some  regard  to  its  interests. 
And  consequently  they  do  stand  with  regard  to  that  corporation 
wlien  formed,  in  what  is  commonly  called  a  fiduciary  relation  to 
some  extent." 

As  an  illustration  of  the  second  class  of  cases  referred  to  oh  Contracts  of 
p.  514,  ante,  namely,  in  contracts  of  insurance,  I  shall  take  as  DutI*to^mmo. 
an  illustration  the  case  of  Bates  v.  Hewitt  (L.  R.  2  Q.  B.  595).      "icate  material 

.  facte. 

The  plaintifi*,  in  August,  1864,  through  his  broker  in  London  ^^,  y 
effected  an  insurance  of  a  vessel,  furnishing  the  pai-ticulars —  ^twiu. 
*'  Georgia  S.S.  chartered  on  a  voyage  from  Liverpool  to  Lisbon 
and  the  Portuguese  settlements  on  the  west  coast  of  Africa 
and  back.'*  The  Georgia,  which  in  fact  had  been  during 
1803 — 4  the  notorious  Confederate  cniiser  of  that  name,  im- 
mediately on  sailing  from  Liverpool  was  captured  by  a  U.S. 
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Part  IX.  frigate.  The  underwriter  being  sued  on  the  policy  set  up  the 
defence  of  concealment.  A  jury  found  that  the  defeodaDt  wai 
not  aware  that  the  Georgia  which  he  was  insuring  was  tin 
Confederate  steamer,  but  that  he  had  at  the  time  of  under- 
writing abundant  means  of  identifying  the  ship  from  hispreviooi 
knowledge  coupled  with  the  particulars  given  by  the  plaiotiC 
It  was  decided  that  the  verdict  was  in  favour  of  the  defendant; 
that  is  to  say,  it  was  hold  that  the  contract  was  voidable  on  the 
ground  of  the  concealment. 

This  was  an  extreme  case,  because  some  of  the  judges  who 
held  that  the  contract  must  be  avoided,  gave  the  pliuntiff  M 
credit  for  good  faith,  and  assumed  that  he  had  not  consideRd 
the  past  history  of  the  vessel  material  to  the  risk.  The  de- 
cision however  does  no  more  than  apply  the  principle  hid 
down  by  Lord  Mansfield  in  Carter  v.  Boehm  (1  Sm.  L.  Ca.),  and 
adopted  in  a  numerous  train  of  decisions  which  have  followed 
on  that  case  (see  Proudfoot  v.  MonUfiore,  L.  R.  2  Q.  B.  511). 

With  this  case  may  be  contrasted  that  of  GuTidy  v.  Addaiii 
Insurance  Co.  (L.  R.  6  Q.  B.  746),  where  the  Court,  by  » 
majority  (Mellor,  Lush,  and  Hannen,  JJ.),  but  with  the  diasent 
of  Cockburn,  C.J.,  supported  the  verdict  of  a  jury  holding  the 
fact  not  matet^d,  that  the  plaintiflF  had  resolved  not  tocontiniie 
the  ship  on  Lloyd's  register  beyond  the  "half  time  survey  "and 
had  so  stated  to  Lloyd's  surveyor  in  answer  to  a  letter  frwa 
the  surveyor  informing  him  that  the  vessel  waa  due  for  "half 
time  survey.'*  Cockbuni,  C.J.,  in  a  judgment  which  I  venture 
to  submit  is  the  more  forcible  in  its  reasoning,  considered  it 
material  that  the  plaintiff  had  in  fact  declined  a  survey ;  that 
refusal  fairly  leading  to  the  inference  that  the  owner  is  consciow 
that  the  condition  of  the  vessel  has  so  far  deteriorated  that  the 
result  of  the  survey  would  be  unfavourable. 

It  is  undoubted  that  the  fact,  if  material,  and  not  presumably 
a  matter  of  common  knowledge,  must  be  communicated:  ortf 
it  is  expressed  by  C.J.  Cockburn  in  Bates  v.  Hewitt  (LR.2 
Q.  B.  605)  ;— '*  the  rule  established  is  this :  that  the  peraoft 
who  proposes  an  insurance  should  communicate  every  fact  which 
he  is  not  entitled  to  assume  to  be  in  the  knowledge  of  the  other 
party  ;  and  the  assured  is  bound  to  communicate  eveiy  fact  to 
enable  the  insurer  to  ascertain  the  extent  of  the  risk  against 
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which  he  undertakes  to  protect  the  assured."  As  a  recent  case  Pabt  IX.  ^ 
in  which  Bates  v.  Hewitt  has  been  followed,  I  refer  to  The  Mer- 
canttle  Steamship  Co.  v.  Tyler,  7  Q.  B.  D.  73  :  where  the 
policy  was  on  chartered  freight,  and  the  concealment  was  that 
the  charter-party  contained  a  clause  giving  the  option  of  can- 
celling the  charty-paity  if  the  vessel  should  not  have  arrived 
before  a  certain  date. 

Where,  as  is  commonly  the  case  in  contracts  of  life  assurance, 
there  is  an  express  agreement  that  the  statements  as  to  certain 
facts  are  the  basis  of  the  contract,  the  person  who  has  proposed 
the  assurance  will  not  be  allowed  to  contend  that  the  facts  so 
stated  are  not  material  {London  AssuraTice  Co,  v.  Mansel,  11  Ch. 
D.  363).  In  this  case  the  Master  of  the  Rolls  pointed  out  (p.  307) 
that  the  principle  now  under  consideration,  applies  equally  to 
all  contracts  of  insurance,  although  the  circumstances  which 
have  to  be  disclosed  have  been  more  particularly  gone  into  in 
the  cases  relating  to  marine  insurance  ;  and  many  of  these  may 
not  be  applicable  to  other  kinds  of  insurance. 

The  time  at  which  the  insured  is  bound  to  disclose  all 
material  facts  in  his  knowledge  is  the  time  when  the  risk  is 
accepted,  and  according  to  the  established  custom  at  Lloyd's 
this  is  shown  by  the  initialing  of  the  slip.  Consequently  it  has 
been  held  that  if  a  loss  subsequently  comes  to  the  knowledge 
of  the  assured,  the  non-disclosure  of  this  at  the  time  of  apply- 
ing for  a  stamped  policy  in  terms  of  the  slip,  is  immaterial 
{Lishman  v.  Northern  Maritime  Ins.  Co.,  L.  R.  8  C.  P.  21 G  ; 
see  also  Morrison  v.  Universal  ifaWnc  Co,,  L.  R.  8  Ex.  197). 

Having  noted  the  distinguishing  marks  of  fraud,  and  what  is  Oon^equeucos  of 

,       .    ,      ..     T  •  1       ^1       1        1  fraujl  rcsumcii. 

ecjuivalent  to  it,  I  now  consider  the  legal  consequences. 

And  first  I  consider  the  legal  consequences  of  the  first  kind  above  What  w  unant 
(p.  511)  mentioned,  and  in  doing  so  I  shall,  for  convenience,  use  *'^  V"»'ia*'ie. 
the  word  "  fraud  *'  in  the  wider  sense  there  referred  to. 

These  consequences  have  been  succinctly  stated  by  Saron 
Bramwell  as  follows  : — **  It  is  a  rule  that  a  contract  is  voidable  at 
the  option  of  the  person  who  has  entered  into  it,  if  he  has  entered 
into  it  through  the  fraud  of  the  other  party,  and  has  repudiated 
it  on  the  discovery  of  the  fraud.     This  includes  giving  up  all 
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There  must  be  a 
fi-csh  act  with 
the  intention  to 
rescind. 


Avoi<laiice  is 
complete  in 
regard  t<)  persons 
chargeahle  with 
the  fraud. 


But  as  to  others 
only  prevents 
new  rights  being 
a  cquired. 


benefit  from  it,  and  restoring  the  other  party  to  the  same  cob- 
dition  as  before,  as  far  as  possible  (J?u'fcA-y-Pitcwi,  <fo.,  flif* 
BayneSy  L.  R.  2  Ex.  324,  32G).     Simple  instances  of  theaToiil-| 
ance  of  a  contract  on  ground  of  fraud  are  Lindsay  Petrolem 
Co,  V.  Hurd,  L.  R.  5  P.  C.  221,  and  Panama,  <t:c,  Co.  v.  /wiii 
Rubber  Co,,  L.  R.  10  Ch.  515. 

When  it  is  said  that  the  act  is  voidable  two  propositioDS  an 
implied. 

The  first  is  this. — An  act  induced  by  fi-aud  is  not  the  ks 
deemed  a  free  and  voluntary  act,  and  so  draws  with  it  tb 
appropriate  legal  consequences.  It  requires  a  fresh  act  to 
rescind, — that  is,  to  undo  so  far  as  it  can  be  undone, — the  fell 
act,  and  to  get  rid  so  far  as  possible  of  its  legal  consequenoeib 

The  second  proposition  relates  to  the  consequences  of  the  act 
of  rescission,  which  are  complex.  As  between  the  deceifed 
person  and  a  person  chargeable  with  the  fraud,  the  effect  k 
approximately  the  same  as  if  the  original  act  had  been  ?oiil 
ab  initio.  But,  as  between  the  deceived  person  and  peiaooi 
who  are  not  chargeable  with  the  fraud,  the  effect  of  the  act  of 
rescission  is  merely  that  the  primaiy  legal  relation  created  hj 
the  fii*st  act  is  terminated  so  that  no  new  rights  springiiig 
immediately  out  of  that  relation,  can  arrive  subseqtiently  to  the 
act  of  rescission.  And  to  say,  as  between  such  persons,  that  the 
act  is  voidable  means  nothing  more  than  this. 

To  explain  this  more  particularly: — Suppose  that  B.  by 
fraudulent  misstatements  has  induced  A.  to  sell  goods  to  him; 
and  further  suppose  that,  either  by  the  sale  itself  (as  in  the 
case  of  a  bargain  and  sale  of  goods)  or  by  subsequent  appropria- 
tion, the  complete  title  to  the  property  in  the  goods  has  become 
vested  in  B.  according  to  the  intention  of  the  sale :  and  further 
suppose  the  same  goods  to  have  been  again  bargained  and  aoU 
by  B.,  to  C.  who  is  innocent  of  the  fraud  : — it  will  be  too  late 
for  A.,  in  a  question  with  C,  to  assert  his  right  on  the  dis- 
covery of  the  fraud  to  rescind  the  transaction  so  as  to  revest  the 
title  in  himself  as  owner.  The  right  of  B.,  although  it  was 
defeasible  in  his  own  person,  has  passed  to  C,  so  as  to  vest  in 
him  an  indefeasible  right  and  title  to  the  goods  (White  v.  ft»^ 
done,  10  C.  B.  919  ;  Stevenson  v.  Newnham,  13  C.  B.  285;  sec 
also  Bahcock  v.  Lawson,  4  Q.  B.  D  394). 


CONTRACT  VOIDAPLE — WHAT  THIS   IMPLIES.  ^25 

The  principle  has  been  well  expressed  by  saying  that  fraud  .  ^^^^  ^'  ^ 
^m>vitium  reale  affecting  the  subject  (Stair,  I.  9,  15) ;  and  it 
ii  exactly  the  same  principle  which  applies  where  an  agreement 
bt  the  sale  of  land  has  been  executed,  and  the  land  conveyed 
io  that  the  public  title  ^  has  been  acquired  by  an  innocent 
purchaser. 

But  if  the  transaction  between  A.  and  B.  has  remained  in 
oontrdct  v/nexecuted — or,  in  the  case  of  land,  has  remained  in 
Agreement  giving  what  is  called  an  equitable  titU  merely, — 
tfcen  C.  by  dealing  with  R  acquires  no  better  right  than  B. 
bas.  The  rule  is  then  '*  assignatus  utitur  jure  auctoi^  (Stair, 
ly.  40,  21) ;  or,  the  purchaser  takes  subject  to  the  equities 
Attaching  to  the  original  obligation.  Thus  if  A.  was  fraudulently 
induced  by  B.  to  enter  into  an  agreement  with  him  for  the  sale 
of  land,  but  no  conveyance  of  the  land  has  been  executed  ;  or 
if  A.  has  been  fraudulently  induced  to  enter  into  an  execu- 
toiy  contract  for  the  sale  of  a  chattel ;  or  to  grant  a  bond  for 
£1000: — none  of  these  instruments  in  the  hands  of  a  pur- 
chaser claiming  performance  of  the  obligation,  would  avail 
igaiDst  A.*s  defence  that  the  ostensible  right  had  been  obtained 
from  him  by  fraud. 

Again,  suppose  the  transaction  to  have  been  executed  between 
A.  and  B.  so  that  B.  has  completely  acquired  the  property  in 
the  subject ;  but  that  after  contract  between  B.  and  C.  and  before 
any  transfer  of  property  to  the  latter,  notice  is  given  by  A.  to 
rescind.  I  apprehend  this  notice  would  not  affect  any  right  of 
specific  performance  or  specific  delivery  which  C.  might  have 
acquired  by  his  contract.  A.'s  right  as  against  B.  to  have  the 
property  revested  in  him,  as  well  as  C.'s  right  acquired  by  his 
contract,  would  be  in  the  nature  of  an  equity ,  or  jus  ad  rem. 
And  C/s  would  be  the  prior  in  time. 

As  the  person  deceived  may  by  a  fresh  act  rescind,  it  is  The  person 

clcceivetl  msiv 

equally  in  his  option  to  confirm  what  has  been  done,  and  to  hold   affirm  instca*!  of 

rescinding. 

'  I  here  borrow  the  expression  the  wholo  the  most  appropriate  to 

'•public  title"    from    the    Scotch  mark  what  has  been  iuadoquatoly 

juridts.     In   spite  of  the  fact  that  and  would  now  be  inappropriately 

puMicity  of  conveyances  has  be-  marked  bj'  the  expression  **  legal 

wme  in  England  a  mere  scintilla  estate." 
mriSf  I  think  the  expression  is  on 
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r " 


And  in  either 
case  is  bound  by 
his  election. 


In  marine 
insurance, 
issuing  a  policy 
according  to  the 
slip  is  not 
election. 


the  other  party  bound  thereby.  If,  after  notice  of  the  fraud  lie 
does  any  act  aflSrming,  or  (to  use  the  Scotch  term)  homologaiki 
the  transaction,  as  by  receiving  rent  under  a  lease  obtaioedb^ 
fraud,  he  will  be  afterwards  barred  from  challenge. 

The  principles  of  the  law  on  this  subject  are  very  cleariyliil 
down  by  the  judgment  of  the  Exchequer  Chamber  in  C7o«jAt. 
London  and  North  Western  Ry.  Co.  (L.  R  7  Ex.  26,  34),w1b4 
may  be  abstracted  as  follows  : — "  The  fact  that  the  contract  iM 
induced  by  fraud  gives  the  party  defrauded  a  right  on  discoTmg 
the  fraud  to  elect  whether  he  will  continue  to  treat  the  contnei 
as  binding,  or  will  disaffirm  the  contract  and  resume  his  propertr. 
Election  is  determined  by  express  words  or  act,  and  if  i^  maa 
once  determines  his  election  it  is  determined  for  ever.    But  he 
may  keep  the  question  open  so  long  as  he  does  nothing  to  affim 
or  repudiate  the  contract ;  subject  however  to  this  that  it  ta 
the  interval  while  he  is  deliberating,  an  innocent  third  pirtj 
h;is  acquired  an  interest  in  the  property,  or  if  in  consequenoe  of 
his  delay  the  position  even  of  the  wrong-doer  is  affected,  it  wiD 
preclude  him  from  exercising  his  right  to  rescind.     And  lapse 
of  time  without  rescinding  will  furnish  evidence  that  he  bad 
determined  to  affirm  the  contract,  and  when  the  lapse  of  time 
is  great,  it  probably  would  in  practice  be  treated  as  conduaiTe 
evidence  to  show  that  he  has  so  determined." 

If,  after  discovery  of  the  fraud,  the  person  deceived  hai 
elected  to  keep  the  contract,  he  cannot  afterwards  repudiate  it» 
though  he  may  discover  another  incident  in  the  fraud  (Camj^kH 
V.  Fleming,  1  Ad.  &  El.  40). 

In  marine  insurance  contracts,  it  has  been  held  fay  the 
Exchequer  Chamber  reversing  the  decision  of  the  Court  of 
Exchequer  that, — it  being  proved  to  be  the  usage  of  under- 
writers to  issue  a  stamped  policy  in  accordance  with  the  «K|>,iw 
matter  what  might  happen  after  the  slip  was  initialed^ — the 
issue  of  the  policy  after  notice  of  a  misrepresentation  or  con- 
cealment of  facts  material  and  not  known  to  the  underwriter  at 
the  time  of  initialing  the  slip,  does  not  in  law  constitute  an 
election  to  affirm  the  contract  {Morrison  v.  Universal  Marif^ 
Co.,  L.  R  8  Ex.  197). 


Consequences  of        When  the  contract  induced  by  fmud  is  that  of  partnership, 
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it  is  obvious  that  riglits  of  innocent  parties  may  quickly  super-   ^  Part  IX.  ^ 
vone.     Creditors  of  the  firm  whose  debts  are  contracted  after  fraud  whereby  a 
tlie  entry  of  the  new  partner  are  of  coui-se  entitled  to  hold  him  Induced  to  enter 
liable.     And  another  partner  may  come  in,  who  is  innocent  of  *  partnership, 
the  fraud.     The  partnership  must,  it  is  conceived,  in  regard  to 
all  such  persons,  be  considered  and  treated  as  having  subsisted 
until  terminated  by  the  joint  act  of  the  partners  or  by  the 
appropriate  proceedings  for  dissolution.     There  may  be  great 
diflSculties  in  the  case  of  an  ordinary  partnership  in  adjusting 
the  legal  consequences  of  the  connection  so  commenced  and  so 
terminated. 

But  in  an  incorporated  company  constituted  under  the  Com-  The  same  iu  a 
panies  Act,  18G2,  the  questions  are  iu  some  respects  simplified.  ji^^a^^Uiiulcr 
The  company  so  long  as  it  goes  on  is  a  corporation  to  whom  fraud-  ^^^^  ^^^  ^^  ^^^'^' 
ulent  misrepresentation  may  be  imputed,  to  the  effect  of  giving 
the  deceived  person,  as  against  the  company,  the  right  to  be  re- 
stored to  his  original  position  ;  and  as  against  all  persons  other 
than  the  company,  the  right  to  terminate  his  connection  with  the 
company  in  due  legal  form.  His  connection  with  the  company 
being  so  terminated,  the  law  of  partnership  as  modified  by  the 
Acts,  provides  a  solution  for  all  questions.  If  the  company  con- 
tinues solvent,  and  a  going  company,  he  is  entitled  to  relief  and 
indemnity  against  the  company  in  respect  of  any  claims  made 
against  or  payments  made  by  him  as  a  member.  In  that  case, 
as  to  any  liability  to  other  persons,  cadit  quceatio.  But,  if  the 
company  is  wound  up,  so  that  the  corporation  ceases'  to  exist 
except  for  the  purpose  of  liquidation,  the  rights  and  liabilities 
are  determined  by  the  fact  of  membership  at  certain  fixed 
epochs. 

And  first  J  every  person  who  is  a  member  at  the  instant  of  the 
commencement  of  winding  up  is  liable  to  contribute  to  the 
extent  of  his  share  in  the  subscribed  capital ;  and,  secondly,  if 
the  amount  recoverable  from  all  those  who  are  members  at  the 
commencement  of  winding  up  is  not  sufficient  to  answer  the 
lialalities  of  the  company,  those  who  have  been  members  at 
any  time  during  the  twelve  months  immediately  preceding  the 
commencement  of  winding  up  may  be  made  liable  (by  being 
settled  on  what  is  called  the  "  B  "  list)  to  an  extent  limited  by 
having  r^crard  to  the  amount  of  the  debts  contracted  before 
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Part  IX.  ^    they  ceascd  respectively  to  be  members  (on  this  see  WM  r. 
Whijffin,  L.  R.  5  H.  L.  711,  738). 


Two  leading 
cases  as  to 
rescission  of 
membership  on 
the  ground  of 
fraud. 


KUch  ▼. 
Venezuela  Ry. 
Co. 


I  shall  DOW  give  a  brief  summary  of  two  leadiog  cases,  when 
shareholders  deceived  by  fallacious  statements  in  the  prospecht 
of  a  company,  have,  by  prompt  action  upon  timely  advice,  aod 
after  a  resort  to  the  ultimate  Court  of  Appeal,  succeeded  is 
severing  their  connection  with  the  company. 

The  first  is  Kisck  v.  Venezuela  Ry,  Co.  (L.  R  2  a  L  99). 

The  company  was  registered  in  July,  1864,  under  the  Con^ 
panics  Act,  1862,  with  a  capital  of  i;500,000.     Its  profiesseil 
objects  tVere  the  making  of  certain  lines  of  railway  in  Vene- 
zuela.    The  prospectus  set  forth  the  valuable   privil^es  €»• 
joyed  by  the  company  under  grants  of  the  GrovemmeDt,  aod, 
amongst  other  things,  it  made  this  statement  :  "  A  contract  htf 
been  entered  into  by  the  company  with  a  responsible  oontwrtor 
based  upon  surveys,  plans  and  sections  approved  by  the  Go- 
vernment, for  the  completion  of  the  line  from  Puerto  Caballoto 
San  Felipe,  including  stations  and  rolling-stock  at  a  price  ooft- 
jsiderably  within  the  available  capital,  and  the  works  will  be 
commenced  forthwith.     Security  has  been  taken  for  the  due 
fulfilment  of  the  contract.     The  contractor  also,  in  consideittioo 
of  receiving  a  large  quantity  of  timber  along  the  line  f<»  li 
own  use,  guarantees  2|  per  cent,  on  the  paid-up  capital  dariog 
the  construction  of  the  line."     The  prospectus  further  stated: 
**  The  engineer's  reports,  maps,  plans,  &c.,  may  be  inspected, 
and  further  information  obtained  at  the  offices  of  the  companj." 
In  July,  1864,  Kisch  applied  for  100  shares,  paying  the  sum  of 
£100   as   a   deposit   to   the   company's   bankers.     The  whole 
number  of  shares  were  immediately  allotted  to  him.    In  the 
same  month  of  July,  after  inefiectually  trying  to  persuade  tke 
secretary   of  the  company  to  get  the  number  of  his  Aaree 
reduced,   he  paid  a  call  of  £2   per  share.     In   September  a 
further  call  of  £2  per  share  was  made  which  Kisch  did  not  pay. 
The  solicitor  of  the  company  having  applied  to  him  on  the 
subject   on   the    11th    November,   was   answered  by  Kifich'e 
solicitor  asking  permission  to  inspect  the  concessions  and  con- 
tracts  referred    to   in   the   prospectus.     The   application  was 
granted,  and  Kisch  and  his  solicitor  examined  the  documents 
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on  the  22nd  of  November.     An  action  was  commenced  by  the    w  ^^^^  ^^ 
company  for  calls,  and  on  the  28th  of  January,  1865,   Kisch 
filed  his  bill  against  the  company  praying  to  be  released  from 
his  contract  on  the  ground  of  the  fraudulent  misrepresentations 
of  the  directors. 

His  claim  was  held  good  by  the  decision  of  the  ultimate 
Court  of  Appeal  (May,  1867)  aflSrming  the  judgment  of  the 
Lords  Justices  who  had  reversed  a  decree  of  V.-C.  Stuart,  and 
had  ordered  repayment  by  the  company  of  all  sums  paid  by  the 
plaintiff  with  interest  at  £4  per  cent.  The  Court  decided,  in 
effect,  that  there  were  fraudulent  misrepresentations  in  the  pro- 
spectus, on  the  faith  of  which  Kisch  was  induced  to  join,  and 
that  the  fraud  of  the  directors  who  issued  the  prospectus  was 
imputable  to  the  company.  Of  these  misrepresentations  two 
were  of  the  nature  o{  awppressio  v&i^,  namely,  Ist,  The  omission 
of  all  mention  of  the  important  fact  that  the  privileges  of  the 
Government  concession  had  been  purchased  by  the  company 
for  a  sum  no  less  than  £50,000  ;  and  2ndly,  The  suppression  of 
the  fact  that  the  liability  of  the  contractor  upon  his  guarantee 
of  2i  per  cent,  was  limited  by  the  contract  to  £20,000.  And 
two  were  of  the  nature  of  suggestio  falsi,  namely,  1st,  That  the 
contract  was  entered  into  by  a  responsible  contractor,  the  fact 
being,  as  the  directors  ought  to  have  known,  that  he  was  a 
person  of  means  totally  inadequate  to  guarantee  the  carrying 
out  of  transactions  of  such  magnitude  as  those  contemplated  by 
the  company :  and,  2ndly,  That  the  contract  was  considerably 
within  the  available  capital ;  the  fact  being  that  the  margin  was 
only  £30,000  out  of  the  capital  of  £500,000  proposed  to  be 
raised. 

In  giving  judgment  in  the  case,  the  Lord  Chancellor  (Chelms- 
ford, L.  R.  2  H.  L.  113)  quoted  and  adopted  the  language  used 
by  Vice-Chancellor  Kinder^ley  in  the  case  of  New  BruTiswick 
and  Canada  Ry.  Co,  v.  Mnggeridge  (1  Dr.  &  Sm.  381), — 
"  Those  who  issue  a  prospectus  holding  out  to  the  public  the 
great  advantages  which  will  accrue  to  persons  who  will  take 
shares  in  a  proposed  undertaking,  and  inviting  them  to  take 
shares  on  the  faith  of  the  representations  therein  contained, 
are  bound  to  state  everything  with  strict  and  scrupulous  ac- 
curacy, and  not  only  to  abstain  from  stating  as  fact  that  which 
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is  not  80,  but  to  omit  no  fact  within  their  knowledge  tk 
existence  of  which  might  in  any  degree  affect  the  natoie  or 
extent  or  quality  of  the  pi^ivileges  and  advantages  whidi  Al 
prospectus  holds  out  as  inducements  to  take  shares."  He  tki 
discussed  the  prospectus  and  showed  tbat  there  was  in  efisd 
fraudulent  concealment  and  misrepresentation  in  the  paiticiiln 
above  referred  to :  and  as  to  the  legal  consequences  be  agieii 
with  the  opinion  of  Lord  Lyndburst  in  the  case  of  Anottf. 
Attwood  (6  CL  &  F.  395)  that,  "where  representations  an 
made  with  respect  to  the  nature  and  character  of  popei^ 
which  is  to  become  the  subject  of  purchase,  affecting  the  vahi 
of  that  property,  and  those  representations  afterwards  turn  oit 
to  be  incorrect  and  false,  to  the  knowledge  of  the  party  makiig 
them,  a  foundation  is  laid  for  maintaining  an  action  in  a  Cout 
of  common  law  to  recover  damages  for  the  deceit  so  practised; 
and  in  a  Court  of  Equity  a  foundation  is  laid  for  setting  askb 
the  contract  which  was  founded  upon  that  basis.'* 

Lord  Cranworth  concurred  in  the  decision  that  the  pbantif 
was  entitled  to  relief  on  the  ground  that  there  was  both  m^ 
pressio  veri  and  auggeatio  falsi  in  the  prospectus  on  the  fiutk 
of  which  he  acted.  There  are,  however,  some  arguments  ii 
this  judgment  (L.  B.  2  H.  L.  123)  starting  from  the  soggestioi 
that  tbe  plaintiff  never  became  a  member  of  the  company;  aad 
it  is  necessary  to  point  out  that  this  suggestion  can  only  be 
reconciled  with  subsequent  decisions  if  taken  in  this  sense  iA 
the  shares  were  accepted  under  an  implied  condition  that  tU 
acceptance  might  be  recalled  if,  while  things  remained  entiic^ 
and  on  due  enquiry,  it  should  be  found  that  the  undertaknf 
was  essentially  different  from  that  described  in  the  proq^ectoi 
In  the  event,  the  decree  obtained  by  the  plaintiff  against  the 
company  (which  appears  to  have  continued  as  a  going  coooen) 
gave  him  (except  as  to  costs)  complete  restitution.  But,  as  viD 
be  seen  presently,  the  effect  would  have  been  d^erent  if  a 
winding  up  had  supervened. 

Lord  Somilly  and  Lord  Colonsay  concurred  in  the  decisua* 
the  former  making  some  important  remarks  in  regard  to  the 
necessity  of  immediate  election  by  a  shareholder  who  disoofen 
that  he  has  been  deceived.  In  the  case  in  point  he  conconcd 
in  thinking  that  the  plaintiff  was  not  debarred  by  laches^   Art 
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he  added  some  remarks  by  way  of  caution  as  to  the  contrary    ^  Part  IX.  ^ 
result  which  might  have  arisen  in  case  of  a  person  remaining 
for  some  time  a  member  of  the  company  without  fully  employing 
the  means  which  he  has  of  ascertaining  his  position. 

The  second  case  is  that  of  Reese  River  Silver  Mining  Co,  v.  lUeae  Bieer 
Smitli,  which  came  by  way  of  appeal  before  the  House  of  Lords  co,  v.  JSmUk, 
in  March,  1869  (L.  R.  4  H.  L.  64). 

The  company  was  registered  on  the  5th  of  June,  1865,  with 
a  capital  of  £100,000  in  20,000  shares  of  £5  each.  The  memo- 
randum of  association  stated  the  objects  of  the  company  to  be 
mining  and  the  acquisition  of  landed  estates  for  mining  pur* 
poses.  On  the  day  of  registration  the  company  issued  their 
prospectus,  and  on  the  same  day  a  copy  of  it  was  received  by 
Smith.  The  prospectus,  after  calling  attention  to  the  unbounded 
wealth  of  Nevada  as  a  mining  district  proceeded  to  state  that 
the  property  which  the  company  had  contracted  for  contained 
very  valuable  claims  some  of  which  were  in  full  operation  and 
making  large  daily  returns,  and  so  on.  Smith  applied  for  and 
obtained  an  allotment  of  100  shares  in  the  company,  paying  £1 
on  each  share,  and  on  the  2nd  of  August,  having  paid  a  fiirther 
sum  of  f  1  per  share,  he  received  a  share  certificate  as  the 
registered  proprietor.  On  the  30th  of  December  in  the  same 
year,  he  received  notice  of  a  call  of  £1  per  share,  accompanied 
by  a  copy  of  what  was  termed  "  a  most  satisfactory  letter  received 
this  day  from  our  deputation  at  San  Francisco,  on  their  return 
from  the  mines  at  Reese  River."  The  letter  was  in  fact  to  the 
effect  that  the  deputation  referred  to  (consisting  of  two  of  the 
directoi-s)  had  reached  the  estate  after  many  danger  and 
difficulties  and  found  the  property  almost  valueless,  but  this 
they  considered  *'  matter  for  rejoicing,"  as  they  knew  that  other 
mines  of  a  first-rate  character  could  be  purchased  for  a  far  lower 
figure.  They  did  purchase  another  mine  and  returned  to 
London  on  the  17th  January,  1866.  On  the  19th  January 
their  full  and  formal  report  was  sent  out  to  all  the  shareholders, 
and  a  meeting  was  called  for  the  8th  of  February.  By  the 
report  it  appeared  that  the  deputation  had  found  the  property 
contracted  for  situated  on  the  slope  of  a  hill  where  its  own  and 
all  other  workings  had  been  abandoned  for  months  previously. 
Pending  the  appearance  of  the  report.  Smith  had  declined  to 
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Pabt  IX.  ^  pay  the  call  made  in  December ;  and  on  the  6th  of  Febnnij 
he  filed  his  bill  in  Chancery  against  the  company  to  be  relievrf 
from  his  shares  and  to  restrain  the  company  from  suing  him  fir, 
the  call.  An  injunction  was  applied  for  and  granted  by  \l»j 
Chancellor  Wood  on  the  20th  of  April,  1866  (L.  R  2  Eq.  »^i 
On  the  27th  of  April  a  petition  was  presented  for  the  wisdiiyl 
up  of  the  company,  and  on  the  28th  May  a  winding-up  oiJer; 
was  made.  Smith's  name  was  placed  by  the  liquidat<»'onAi 
list  of  contributories,  and  he  then,  after  (in  the  winding  i|) 
applying  for  and  being  refused  leave  to  proceed  with  his  ni^ 
applied  by  the  summary  process  of  a  summons  under  the  Uk 
section  of  the  Companies  Act,  1862,  that  the  register  mi^tb 
rectified  by  the  removal  of  his  name.  The  Master  of  the  Bflb 
on  the  14th  of  March,  1867,  refused  the  summons,  but  tke 
Lords  Justices  on  the  6th  of  June  (the  decision  of  the  House  if 
Lords  in  the  case  of  Kisch  v.  Venezuela  Ry.  Co.,  having  beei 
in  the  meantime  pronounced)  reversed  that  order  and  held  Ait 
Smith  was  entitled  to  have  his  name  removed.  The  liqnidiftBr 
by  leave  of  the  Court  appealed  fi*om  this  decision  to  the  HoM 
of  Lords. 

The  House  by  its  decision  pronounced  on  tlie  18th  of  Mar4 
1869,  present  Lord  Chancellor  (Hatherley),  Lord  Westborf; 
Lord  Colonsay  and  Lord  Cairns,  unanimously  affirmed  Ai 
decision  of  the  Lords  Justices,  and  directed  that  the  costs  <f 
both  parties  should  come  out  of  the  estate  in  liquidation. 
Points  of  lav  The  following  propositions  appear  to  be  involved  in  and  to 

decLion.  *°  *  ^     \i^yfQ  been  authoritatively  established  by  this  decision. 

1.  That  the  assertion  by  the  directors  in  the  prospectus  flt 
facts  with  regard  to  the  property  which  they  had  thansdvei 
taken  on  the  authority  of  the  vendor*s  statements,  and  iriaek 
they  had  themselves  taken  no  means  to  verify,  was  a  fisal 
imputable  to  the  company,  to  the  effect  that  the  contract  wUck 
Smith  had  been  induced  to  enter  by  means  of  that  false  rejxv- 
sentation,  was  voidable  at  Smith's  option. 

2.  That  Smith  timely  and  well  exercised  that  option  by  filiof 
his  bill  in  Chancery  to  rescind  the  contract ;  and  that  there 
having  been  thus  a  hrnid  fide  lis  pendens  at  the  time  of  tla 
winding  up,  the  application  to  rectify  the  register  was  properif 
made. 
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3.  The  Court  being  of  opinion  that  the  contract  ought  to  be   ^   Pakt  IX.  ^ 
rescinded,  that  rescission  related  back  to  the  filing  of  the  bill. 

4.  In  the  result  {quoad  creditors^)  matters  were  restored  to 
the  position  in  which  they  would  have  been  if  Smith  had  been 
a  partner  up  to  the  date  of  his  filing  the  bill,  and  then  ceased 
to  be  a  partner. 

It  may  be  remarked  that  in  the  case  of  the  Reese  River  Co,.  The  deceived 

*'  ...         shareholder  must 

Smith  had  acted  with  great  promptitude.  The  first  indication  act  promptly, 
that  anything  was  wrong  was  given  by  the  letter  of  30th 
December,  the  full  disclosure  was  only  made  on  the  19th  of 
January,  and  the  bill  was  actually  on  the  file  on  the  6th  of 
February.  This  shows  that  not  only  did  the  plaintiff  make  his 
election  at  once,  but  that  he  and  his  advisei*s  acted  upon  it  as  a 
matter  of  urgency. 

In  the  case  of  the  Venezuela  CoTnpany,  Kisch  had  not  been 
80  prompt  He  and  his  solicitor  had  inspected  the  documents 
on  the  22nd  of  November,  and  must  then  have  been  fully  in 
possession  of  the  information  on  which  action  was  taken.  Yet 
the  bill  was  not  filed  until  the  28th  of  the  following  January. 
This  delay  was  doubtless  hazardous.  In  Kent  v.  Freehold  Land, 
4kc.y  Co,,  to  which  I  shall  revert  presently,  the  tnie  facts  were 
ascertained  by  the  plaintiff  on  the  20th  of  July,  and  on  the 
24th  a  letter  was  written  repudiating  the  shares ;  but  the  bill 
was  not  filed  until  the  8th  of  October.  Loi"d  Cairns  in  that 
case  said  (L.  R.  3  Ch.  494)  that  the  fact  of  the  letter  of  the 
24th  July  coupled  with  the  delay  to  file  the  bill  for  two  months 
from  that  time,  piit  the  plaintiff's  case  in  really  a  worse  position 
than  it  would  have  been  in  otherwise.  The  ground,  however, 
of  the  Court's  refusal  in  that  case  to  relieve  the  plaintiff  from 
his  contract,  was  the  intervention  of  a  petition  to  wind  up  the 
company  followed  by  a  winding-up  order.  But  the  observation 
of  Lord  Cairns  is  important  as  showing  how  short  a  delay 
might  in  his  opinion  be  fatal  to  a  claim  of  relief.     The  opinion 

^  I  say  here  ^^ quoad  creditors"  been  entitled  as  against  the  com- 

because  (I  apprehend)  there  was  pany  from  the  facts  stated  on  his 

nothing   to    prevent  the  plaintiff  hill,  and  receiving  a  dividend  in 

applying  in  the  winding  up  for  any  respect   of   any    claim  which   he 

further  relief  to  which  he  may  have  might  so  estahUsh  (see  p.  dSd,  pwt)^ 
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^  Pabt  IX.  ^   of  Lord  Romilly  in  the  case  of  Heymawn  v.  European  Cenkd 

Ry,  Co,  (L.  R.  7  Eq.  169)  is  to  a  similar  effect 


!■  a  shareholder 
entitled  to  accept 
the  prospectus 
as  a  representa- 
tion of  what  is 
contained  in  the 
articles  and 
docnments 
therein 
referred  to  T 


Another  point  in  the  case  of  the  VeTiezuda  Ry,  (h.  w 
this.  The  documents  from  which  the  information  was  aft  kit 
obtained  were  referred  to  in  the  prospectus,  and  on  aiqpliGitiai 
at  the  office,  which  was  invited,  the  further  informatioiiiniift 
once  obtained  showing  the  misleading  nature  of  the  praipectai 
On  this  point  Lord  Cairns  observes  (L.  R  2  H.  L.  1!0)« 
follows  : — "  It  appears  to  me  that  when  once  it  is  estaUnU 
that  there  has  been  any  fraudulent  misrepresentation  or  vBM 
concealment  by  which  a  person  has  been  induced  to  enter  nto 
a  contract,  it  is  no  answer  to  his  claim  to  be  relieved  from  Hit 
tell  him  that  he  might  have  known  the  truth  by  proper  inqiniy. 
He  has  a  right  to  retort  upon  his  objector,  'Yon  at  leasts  ib 
have  stated  what  is  untrue,  or  have  concealed  the  truth,  for  tk 
purpose  of  drawing  me  into  a  contract,  cannot  accuse  meof  wft 
of  caution  because  I  relied  implicitiy  upon  your  £ume«  vi 
honesty.'  " 

A  person  who  applies  for  shares  in  a  company  cannot,  howeiei; 
be  heard  (at  least  after  allowing  any  considerable  intenral  to 
elapse  without  repudiation)  to  say  that  he  did  not  know  tk 
actual  contents  of  the  Tnemorandum  and  articles  of  auoeialitf^ 
which  are  in  fact  the  terms  of  his  contract.  Upon  this  poiBil 
shall  quote  the  observations  of  Lord  Cairns  in  PeePs  am  (L 
B.  2  Ch.  684)  quoted  and  adopted  by  Lord  Chelmsford  (Chtt- 
ceUor)  in  the  Overend  &  Gumey  case  (L.  R.  2  H.  L.  862) ;  "ft 
is  the  bounden  duty  of  a  person  to  ascertain  at  the  eailM 
practicable  moment,  what  is  the  charter  or  title  deed  nndff 
which  the  company,  in  which  he  has  agreed  to  become  a  ahar^ 
holder,  is  carrying  on  business.  I  think  he  ought  to  be  kU 
bound  to  look  to  the  memorandum  and  articles  of  assodatui 
before  he  applies  for  shares.  But  even  when  the  memoiiBifani 
and  articles  of  association  are  not  in  existence  at  the  tiMl 
think  at  the  very  latest,  when  he  receives  his  allotment  of  abartf^ 
he  ought  to  satisfy  himself  that  there  is  nothing  in  the  meiDO- 
randum  or  articles  of  association  to  which  he  desires  to  nub 
any  objection." 

Upon  the  same  point  Lord  Cranwortb  in  the  Onmsii 
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Gurney  case  {Oakes  v.  Turqv/ind,  L.  R  2  H.  L.  369)  remarks,   ^   Part  IX. 
*'  It  is  the  duty  of  a  person  taking  shares  in  a  company  to  use 
all  reasonable  diligence  in  ascertaining  the  terms  of  the  memo- 
randum of  association  which  is  in  fact  his  title  deed." 

It  will  be  seen  from  the  dicta  which  I  have  now  quoted,  to 
which  may  be  added  the  expressions  of  Lord  Romilly  in  Ex 
parte  Brigga  (L.  R 1  Eq.  486),  and  of  the  Lords  Justices  Turner 
and  Cairns  in  WUkiTiaon'a  case  (L.  R  2  Ch.  540),  that  there  is 
an  important  distinction  between  those  facts  on  the  one  hand 
which  might  have  been  ascertained  by  perusal  of  the  memora/n- 
dum  and  articles  constituting  the  deed  of  partnership  itseli^  and 
those  f€u;ts  on  the  other  hand  which  could  only  have  been  ascer- 
tained by  the  inspection  of  other  doctiments  referred  to  in  the 
articles  or  in  the  prospectus.  It  must  be  remembered  that  by 
the  Act  of  1862  (sec.  15),  the  articles  of  association  when 
registered,  bind  the  company  and  the  members  thereof  to  the 
same  extent  as  if  each  member  had  signed  and  sealed  them ; 
and  this  gives  point  and  weight  to  the  above-mentioned  dicta 
showing  the  duty  of  the  shareholder  from  the  outset  to  acquaint 
himself  with  the  contents  of  these  documents. 

It  appears  from  the  result  in  the  case  of  Smith  v.  Reese  River  Where  winding 
Co,,  that  where  winding  up  of  the  company  ensues  after  the  deceived  share- 
deceived  shareholder  has  taken  legal  proceedings  to  sever  his  ^^i^tohU 
connection  with  the  company,  he  does  not  in  effect  become  original  position, 
restored  as  against  the  company  to  his  original  position.     For 
assuming  that  the  Court  would  in  such  a  case  order  repayment 
of  his  deposit  and  calls  and  the  costs  of  his  action,  if  properly 
conducted,  it  is  clear  that  he  would    not  have  a  preferential 
claim  against  the  assets  of  the  company  but  only  a  claim  ranking 
pari  passu  with  other  claims  in  the  winding  up.     (See  Ship's 
case,  13  W.  R  1016).     It  seems  the  logical  consequence  that,  if 
a  winding  up  commenced  within  twelve  months  of  the  com- 
mencement of  the  action  by  the  shareholder  claiming  relief,  he 
should  be  liable  to  be  settled  upon  the  "  B ''  list     But  in  a  case 
of  gross  fraud  where  the  directors  had,  at  the  request  of  the 
applicant  for  shares,  cancelled  his  allotment.  Lord  Chancellor 
Hatherley,  reversing  the  decision  of  Vice-Chancellor  Wickens, 
decided  that  he  should  not  be  settled  on  the  " B  *'  list  {Wrights 
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Part  IX.  coae,  L.  R  12  Eq.  331 ;  7  Ch.  55).  I  do  not  think  the  gronadi 
stated  for  either  decision  in  this  case  satisfactoiy;  thoo^ 
perhaps  the  result  might  be  justified  on  a  principle  nmilar  ti 
that  on  which  an  insolvent  buyer  is  entitled  to  decline  delivoj 
and  offer  rescission  of  a  contract  of  sale  (see  p.  362,  at»^). 

Where  insolvency  I  now  Consider  the  important  difference  which  the  pootioB 
winding  up)  assumes,  if  before  the  shareholder  has  commenced  legal  pn> 
^™fo/"^  ceedings  for  rescinding  the  contract,  a  declared  insolvency  rf 
readision,  the  the  Company  occurs,  followed  by  a  winding  up  order.  Tke 
against  the  leading  cases  upon  this  point  are  Addie  v.    Western  Bank 

^^teadin/^"^  o/  Scotlcmd  and  cross  appeal,  L.  R.  1  H.  L.  Sc.  145)  and 
<»»■.  Oakes  v.  Turquand  (the  Overend   and  Gurney  case,  L  & 

2  H.  L.  325). 
Addit  ▼.  Addie  v.  Westet'u  Bank  of  Scotland  (L.  R.  1  H.  L.  Sc.  145) 

ofScoOand.         was  an  appeal  arising  out  of  the  failure  of  the  Western  Bank 

of  Scotland,  the  most  notable  event  of  the  monetary  crisLs  of  1SS7. 
The  action  had  been  raised  for  the  purpose  of  setting  aside  ceitaia 
transfer  deeds  made  upon  the  purchase  by  Mr.  Addie  from  tk 
bank  of  their  own  shares  and  claiming  against  the  bank  reSr 
tutio  in  integrum.  Addie  alleged  that  he  had  been  induced  to 
take  these  shares  on  the  false  and  fraudulent  representations  of 
the  directors  who  issued  a  report  stating  that  the  bank  was  in  a 
flourishing  condition  at  the  time  when  they  knew,  or  from  their 
means  of  information  must  be  presumed  to  have  known,  thst 
the  bank  was  hopelessly  insolvent.  In  the  meantime  and  befbn 
the  action  was  commenced  the  bank  had  closed  its  doors,  ami 
the  company,  which  had  previously  been  an  incorporated  part- 
nership, had  been  registered  under  the  Joint  Stock  Companiei 
Act,  185G,  for  the  purposes  of  liquidation.  Before  the  failmo 
Addi^  had  received  dividends  to  a  considerable  extent  from  tk 
bank. 

The  Leamed  lor d^  who  decided  the  appeal  seem  to  have  beea 
impressed  with  the  view  that  Addie's  right  to  have  the  contiart 
rescinded  would  have  been  clear,  if  only  he  had  claimed  to  have 
it  rescinded  while  matters  were  entire,  that  is  to  say,  before  tbe 
bank  stopped  payment.  But  they  were  unanimously  of  opinioa 
that  be  was  deprived  of  his  right  to  rescind  the  contract  by  tk* 
change  in  the  character  and  condition  of  the  company. 
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The  question  was  indeed  discussed  whether  the  mere  change  Part  IX.  ^ 
of  the  company  from  an  unincorporated  to  an  incorporated 
banking  company  for  the  purpose  of  more  conveniently  winding 
up  its  affairs  so  changed  the  character  of  the  shai*es  purchased 
as  to  render  restitutio  in  integi'um  impracticable.  But  no  doubt 
was  entertained  that  such  registration,  combined  with  the  fact 
of  the  bank  stopping  payment  and  actually  being  in  liquidation, 
constituted  this  complete  change  of  chaiucter.  And  as  the  relief 
sought  was  in  the  pleadings  appropriately  termed  restitutio  in 
integi^m,  so  the  giving  back  shares  in  a  going  company,  which 
would  have  been  restitutio  in  integrum  on  the  other  side, 
being  impracticable,  the  claim  was  held  to  be  barred.  The 
Lord  Chancellor  (Chelmsford,  L.  R.  1  H.  L.  Sc.  160)  quotes  and 
adopts  the  statement  of  the  principle  which  is  neatly  put  in  the 
case  of  Clarke  v.  Dixon  (E.  B.  &  E.  148),  by  Mr.  Justice 
Crompton,  who,  after  adverting  to  the  rule  of  law  that  a  contract 
induced  by  fraud  is  not  void  but  voidable  at  the  option  of  the 
party  defrauded,  said  : — *'  It  seems  to  me  to  follow  that  when 
the  party  exercises  his  option  to  rescind  the  contract  he  must 
be  in  a  state  to  rescind  ;  that  is,  he  must  be  in  such  a  situation 
as  to  be  able  to  put  the  parties  into  their  original  state  before 
the  contract."  ^ 

The  case  of  Odkes  v.  Turquand  (L.  R.  2  H.  L.  325),  arising  Oake»  ▼. 
out  of  the  Overend  &  Gurney  failure  in  1866,  came  before  the  ^^^^^ 
Court  of  ultimate  appeal  shortly  after  the  case  of  the  Western 
Bank  of  Scotland,  and  with  a  similar  result.  The  action  was 
commenced  some  time  after  the  commencement  of  the  winding 
up,  ensuing  on  the  failure  of  Overend,  Gurney  &  Co.  The 
prospectus,  on  the  faith  of  which  the  plaintiff  had  taken  shares, 
represented  the  concern  as  one  well  known  to  be  in  a  flourishing 
condition,  whereas  in  fact,  as  the  director  must  have  known,  it 
was  in  an  insolvent  condition  and  the  venture  of  the  new 
company  was  extremely  hazai*dous  if  not  hopelesa  No  element 
for  ascertaining  or  suspecting  the  real  condition  was  contained 
either  in  the  prospectus  or  in  the  memorandum  or  articles  of 
association;  nor  was  there  practically  until  after  the  winding 

^  The    same   passage   is    again      the  Privy  Council  in  UrqvKari  y. 
quoted  and  applied  by  the  judg-      Macphenon^  3  App.  Ga.  638. 
ment  of  the  Judicial  Committee  of 
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Part  IX. 


City  of  Glasgow 
Blink  cases. 


up  had  commenced  any  opportunity  to  the  shareholden  of 
discovering  the  real  state  of  the  business. 

The  observations  of  all  the  learned  lords  by  whom  the  cm 
was  considered,  leave  no  doubt  that  the  facts  would  have  in 
their  judgment  afforded  ground  for  relief  against  a  going  com- 
pany. But  the  declared  insolvency  and  stoppage  of  the  biuinMi 
of  the  company  followed  by  a  winding-up  order  totally  altcnd 
the  case.  The  grounds  of  the  decision  amount  to  this ;  that  tho 
contract  being  not  void  but  only  voidable,  and  not  having  beei 
rescinded  at  the  time  of  the  winding-up  order,  the  plaintiff  wm 
and  must  remain  until  the  winding  up  is  worked  out,  subject  to 
all  the  liabilities  of  a  shareholder. 

After  the  decision  of  the  House  of  Lords  in  Oahes  v.  2W- 
qriand,  it  has  been  considered  a  settled  point  that  apphcstioa 
for  rescission  of  the  contract  (restitutio  in  hvtegru^n)  after  in- 
solvency and  the  commencement  of  winding  up,  is  too  lale 
(Kent  V.  Freehold  Land,  Jkc.  Co.,  L.  R  3  Ch.  493 ;  Hare*8  ohm; 
L.  R  4  Ch.  603  ;  In  re  Hull,  Ac.  Bank,  Burgess'  case,  28  W.B. 
792).  And  the  principle  equally  applies  to  a  voluntary  winding 
up  equally  with  a  winding  up  compulsorily  or  under  saper* 
vision  (Stone  v.  City  and  County  Bank,  Limited ;  CaUim  t. 
Same,  3  C.  R  D.  282,  309,  310,  315). 

The  cases  arising  out  of  the  City  of  Glasgow  Bank  fiiiloie 
in  1878,  have  carried  the  principle  a  step  further.  Besdei 
distinctly  settling  the  point  that  the  condition  of  shaidiolder 
irrevocably  attaches  at  the  date  when  the  bank  declares  insol- 
vency by  closing  its  doors  to  the  pubhc,  so  that  any  action  for 
rescission  brought  afterwards  comes  too  late  (Tennent  v.  Citj 
of  Glasgow  Bank,  L.  R  4  H.  L.  615  ;  Nelson  Mitchell  v.  Cttyo/ 
Glasgow  Bank,  4  App.  Ca.  624) ;  it  has  been  further  decided 
that,  the  remedy  by  rescission  of  the  contract  being  gone,  U7 
remedy  by  action  for  repayment  of  calls  or  otherwise  againit 
the  company  is  gone  also.  Any  such  relief  would  be,  in  eBoA, 
inconsistent  with  the  status  of  a  shareholder  which,  excancettk 
is  fixed  upon  him  (Houldswortk  v.  CUy  of  Glasgow  Bafk  ^ 
App.  Ca.  317). 


Can  fraud  be  I  have  already  adverted  to  the  point,  much  discussed  is 

emirate  bodj?    Several  of  the  cases  above  commented  on«  and  particalnri/iB 
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that  of  Addie  v.  Western  Bank  of  Scotland,  whether  a  fraud    ^  Part  IX.  ^ 
such  as  is  relied  on  in  that  and  similar  cases  can  be  imputed  to 
the  company  as  a  corporate  body. 

Upon  this  point  there  is  some  appearance  of  conflict  in  the 
older  authorities.  In  the  case  of  Addie  the  negative  was 
maintained  in  argument  on  the  authority  of  a  dictium  of  V.-C. 
Knight  Bruce  {Dodgson'a  case,  3  De  G.  &  Sm.  85),  that 
''  directors  cannot  be  the  agents  of  the  shareholders  to  commit 
a  fraud/'  a  dictum  which  has  been  supported  on  the  authority 
of  Cornfoot  v.  Fowke,  6  Mees.  &  Welsh.  358,  and  has  been 
echoed  in  subsequent  cases  {Dodgson'e  case,  3  De  O.  &  Sm.  85  ; 
Bernard's  case,  5  De  O.  &  Sm.  289 ;  Miocer's  case,  4  De  Q.  &  J. 
575  ;  Pugh  and  Sharman's  case,  L.  R.  13  Eq.  571). 

The  decision  in  Kisch  v.    Venezuela  Co,  directly  involved  In  an  action  for 
the  principle  that  fraud  of  directors  can  be  imputed  to  the  Yob!"  ^^^ 
company  in  an  action  for  restitution ;  but  it  is  not  uninstructive  Anthorities  for 
to  quote  the  reasons  which  have  been  given  on  high  authority,  masons, 
in  support  of  the  principle. 

In  the  case  of  New  Brunswick  and  Canada  My.  Co.  v. 
Conybeare  (9  H.  L.  C.  725),  Lord  Westbury  says  : — "  I  certainly 
am  not  at  all  disposed  to  advise  your  Lordships  to  throw  any 
doubt  upon  this  doctrine,  that  if  reports  are  made  to  the  share- 
holders of  a  company  by  their  directors,  and  these  reports  are 
adopted  by  the  shareholders  at  one  of  the  appointed  meetings 
of  the  company  and  these  reports  are  afterwards  industriously 
circulated,  misrepresentations  must  undoubtedly  be  taken,  after 
their  adoption  to  be  representations  and  statements  made  with 
the  authority  of  the  company,  and  therefore  binding  upon  the 
company."  In  connection  with  this  dictwm  I  must  quote  the 
pertinent  observation  in  Lindley  on  Partnership  (Vol.  I.  p.  338, 
3rd  ed.),  to  the  effect  that  it  is  difficult  to  see  the  principle  of  a 
distinction  between  written  reports  adopted  by  shareholders, 
and  those  not  so  adopted  ;  and  that  the  distinction  is  only  sound 
when  the  representations  relate  to  matters  which  the  share- 
holders are  competent  to  deal  with,  but  the  directors  are  not. 

In  the  National  Exchange  Co.  v.  Ih^ew  (2  Macq.  103,  124) 
Lord  Cran worth  says : — "  What  is  the  consequence  of  the 
company  receiving  such  a  report  (if  you  can  separate  the 
company  from  tiie  directors),  and  publishing  it  to  the  world  t 
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Part  IX.  ^  I  confess  that,  in  my  opinion,  from  the  nature  of  things,  nd 
from  the  exigencies  of  society,  that  must  be  taken,  as  betweea 
the  company  and  third  persons,  to  be  a  representation  by  thti 
company.  The  company  as  an  absti^act  being,  can  represent  or 
do  nothing.  It  can  only  act  by  its  managers.  When  there- 
fore the  directors,  in  the  discharge  of  their  duty,  fraudulently 
(for  I  assume  this  to  be  so)  for  the  purpose  of  misleading  othen 
as  to  the  state  of  the  concerns  of  the  company,  represent  the 
company  to  be  in  a  different  state  from  that  in  which  thejr 
know  it  to  be,  and  the  persons  to  whom  the  representation  is 
addressed  act  upon  it  in  the  belief  that  it  is  true,  I  cannot 
think  that  society  can  go  on  without  treating  that  as  a  mis- 
representation  by  the  company." 

And  Lord  St.  Leonards  in  the  same  case  (2  Maoq.  p.  143) 
says : — "  I  have  certainly  come  to  this  conclusion,  that  if  repre- 
sentations are  made  by  a  company  fraudulently  for  the  purpose 
of  enhancing  the  value  of  their  stock  and  they  induce  a  tbiid 
person  to  purchase  stock,  those  representations  so  made  hj 
them  for  that  purpose  do  bind  the  company.  I  consider  repre- 
sentations by  the  directors  of  a  company  as  representations  bj 
the  company,  although  they  may  be  representations  made  to 
the  company  ;  it  is  their  own  representation." 

All  the  opinions  just  cited  are  quoted  and  adopted  by  the 
Lord  Chancellor  (Chelmsford)  in  giving  judgment  in  Addier, 
Western  Bank  of  Scotland;  and  Lord  Cranwoith's  opinion 
there  given  is  substantially  to  the  same  effect.  He  says:— 
*'  An  incorporated  company  cannot,  in  its  corporate  character, 
be  called  on  to  answer  in  an  action  for  deceit  But  if,  by  the 
fraud  of  its  agents,  third  persons  have  been  defrauded,  the 
corporation  may  be  made  responsible  to  the  extent  to  which  its 
funds  have  profited  by  those  frauds." 

It  is  to  be  observed  that  the  first  sentence  of  this  last  qaota- 
tion  has  not  passed  without  challenge.  In  the  later  case  of 
Mackay  v.  Commercial  Bank  of  New  BruTiswick  (L.  R  5  P.C 
394),  the  Judicial  Committee  of  the  Privy  Council,  by  their 
judgment  delivered  by  Sir  Montague  E.  Smith,  gave  relief 
against  the  defendant  company  who  were  a  corporation,  in  ao 
action  on  the  case  in  the  nature  of  an  action  of  deceit,— the 
plaintiff  having  established  that  they  had  suffered  damage,  and 
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that  the  defendant  company  had  commensurately  profited  by    ^  ^^^^  ^^'  ^ 

the   fraudulent    representation    of    their  agent.      This   quite 

accords  with  Lord  Cran worth's  statement  as  to  the  substantial 

relief  to  be  given,  though  it  disregards  his  dictum  on  the  point 

of  pleading.     The  dictum  is  again  adverted  to  by  Lord  Selbome 

(in  the  case  of  Houldsworth  v.  City  of  Glasgow  Bank,  5  App. 

Ca.  327),  who  while  maintaining  the  substantial  accuracy  of 

Lord  Cranworth's  statement  of  the  law  admits  that  his  dictum 

on  the  point  of  pleading  may  be  technically  inaccurate. 

The  mere  point  of  pleading  is  now  of  little  importance,  and  The  principle 
the  result  of  the  cases, — although  mastly  concerned  with  mis-  belong  to  the 
representations  by  directors  of  companies  in  actions  for  rescission,  ^^  *^  ° 
and  in  these  cases  the  word  "  fraud  "  has  been  (as  pointed  out 
p.  511,  ante,  and  p.  550,  post)  often  used  in  an  equivocal  sense, — 
is  to  lay  down  a  principle  which  is  assumed  to  belong  to  the 
general  law  of  agency ;  namely,  that  the  fraud  of  the  agent 
acting  for  and  for  the  benefit  of  the  principal,  and  within  the 
scope  of  his  authority  as  agent,  may  be  imputed  to  the  principal 
to  Hie  effect  of  obtaining  reatitutimi.  I  here  use  the  word 
"  restitution "  as  in  itself  implying  that  the  effective  relief 
against  the  principal  is  commensurate  with  the  benefit  pre- 
sumably derived  by  him  from  the  transaction.  For  though  I 
do  not  find  it  anywhere  expressly  decided  that  the  relief  is 
strictly  so  limited,  I  think  this  is  the  general  tendency  of  the 
decisions.  Besides  the  other  cases  (p.  538,  et  seq.)  above  com- 
mented on,  I  here  refer  particularly  to  National  Exchange  Co. 
v.  Drew  and  Dick  (2  Macq.  103)  ;  Bamcick  v.  Engl.  Joint 
Stock  Bank  (L.  R  2  Ex.  259,  266) ;  Weir  v.  Barnett  (L.  R.  3 
Ex.  D.  32,  38) ;  Sivire  v.  Francis  (3  App.  Ca.  106) ;  Ex  parte 
Adamson,  In  re  Collie  (8  Ch.  D.  807,  822);  Lindley  on 
Partnership,  3rd  ed.  pp.  329—339. 

As  further  bearing  on  the  principle  and  by  way  of  contrast  I  Swift  v. 
will  here  cite  the  case  of  Swift  v.  Jewshury  (L.  R.  9  Q.  B.  301),  '*  "^* 
where  the  manager  of  a  bank  being  applied  to  by  another  bank 
manager  for  information  as  to  the  responsibility  of  a  customer 
(being  information  which  it  is  usual  for  bankers  to  furnish  to 
each  other  when  applied  to)  wrote  and  signed  a  letter,  as 
manager,  containing  statements  which  were  intentionally  mis- 
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leading,  and  on  which  the  customer  of  the  other  bank  for  whose 
information  they  were  intended  acted  to  his  prejudice  Hw 
Court  of  Exchequer  Chamber  unanimously  reversing  tke 
decision  of  the  Queen's  Bench  held  that  the  representation  mi 
that  of  the  manager  personally  and  not  of  the  bank,  and  hdd 
the  manager  personally,  and  not  the  bank,  liable  for  the  ooo* 
sequences.  Lord  Justice  Bramwell  said  (p.  315)  : — ^"  No  doubt 
there  are  cases  in  which  a  man  may  be  charged  with  haTing 
committed  a  fraud  when  he  has  not  committed  it  himself;  but 
I  think  that  ought  to  be  held  in  as  few  cases  as  possible,  and 
clearly  not  in  this  case,  because  in  this  case,  to  my  mind,  tbe 
inquiry  is  not  made  of  the  bank,  but  is  made  of  the  individoaL 
It  is  true  that  the  jury  have  found  that  it  was  within  the  scope 
of  the  manager's  authority  to  give  the  information  he  asked  fcr, 
and  if  the  manager  were  to  refuse  to  give  it  he  would  be  doing 
a  wrong  to  the  bank  which  employed  him,  because  he  would  be 
refusing  a  courtesy  which  it  was  their  habit  to  show,  and  in 
order  that  a  corresponding  courtesy  might  be  shown  to  them; 
but  in  no  other  sense  was  it  his  duty  or  within  the  scope  of  bis 
authority  to  do  it.  He  had  permission  to  do  it,  and  ought  to  do 
it,  but  the  application  is  made  to  him  individually,  and  bis 
individual  knowledge  of  the  matter  is  trusted."  The  Judges  of 
Appeal  it  may  be  remarked  call  the  representation  yramJti/^; 
but  on  the  view  they  took  that  the  statement  was  that  of  tbe 
manager  'personally^  this  can  hardly  have  been  material  if  tbe 
statement  was  untrue  in  fact, — the  circumstances  clearly  imply- 
ing an  invitation  to  act  upon  it.  In  Chapleo  v.  Brunswick, 
rfrc,  Society  (51  L.  J.  2  B.  D.  372)  no  fraud  was  allege*!,  but  tbe 
directors,  acting  idtra  vireSj  were  held  responsible  for  represent- 
ing their  secretary  as  empowered  to  receive  money  on  loan  for 
the  society.  A  similar  decision  was  airived  at  in  Richardson 
V.  Williamson  (L.  R  6  Q.  B.  276)  where  the  defendants  as 
directors  of  a  building  society  which  had  no  power  to  borrow 
gave  a  receipt  as  for  money  lent  to  the  society. 


ATrangcment  to  When  disclosures  are  made  as  to  the  real  state  of  a  company 

piicity  of  suits  resulting  in  a  determination  by  a  number  of  shareholders  to 

wiiT bTsultoTned  rep^Jiate  their  membership,  on  the  ground  that  they  have  been 

in  the  winding  up.  fraudulently  induced  to  join  ;  the  reasonable  course  is  that  they 
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Aould  consult  together  about  the  legal  proceedings  to  be  taken  ;       Part  IX. 
that  an  action  should  be  commenced  in  the  name  of  one,  that 
the  others  should  intimate  to  the  company  their  intention  to 
repudiate  the  contract ;  and  that,  in  order  to  avoid  a  multi- 
plicity of  suits  an  arrangement  should  be  come  to  between  the 
fecnsant  shareholders  and  the  company  to  the  effect  that  the 
former  should  not  be  prejudiced  by  their  not  taking  proceedings 
pending  the  suit  of  the  first  shareholder.     If  this  is  done  the 
Bhareholders  so   intimating   their   intention   to    rescind    their 
ixiembership  will  not  be  prevented  from  doing  so  even  by  a 
"binding  up  intervening  {Estates  Investment  Co.,  McNieWa  case, 
I*  R  10  Eq.  503  ;  Powle's  case,  L.  R.  4  Ch.  497).     The  principle 
is  that  a  person  must  not  play  fast  and  loose  in  such  a  matter, 
and  the  fact  that  a  suit  by  one  shareholder  is  pending  is  in 
itself  no  excuse  for  delay  on  the  part  of  another  (Estate  In- 
vestment  Co,,  Asld^y's  case,  L.  R.  9  Eq.  263).     But,  where  the 
election  has  been  irrevocably  made,  and  the  only  object  is  to 
avoid  multiplicity  of  actions,  the  Court  will  in  the  winding  up 
give  eflFect  to  the  arrangement  for  that  laudable  object. 

In  cases  relating  to  companies  it  is  necesvsary  to  distinguish  Cases  where 

.  ./  o  there  ha»  been 

those  where  a  person  on  the  register  of  shareholdera  has  no  agreement  to 
obtained  relief  on  the  ground  that  he  has  never  agreed  to  tbguUheirfrom 
become  a  member.     These  are  broadly  distinguishable  from  the  <»^8  of  raembcr- 

•^  '^  ship  induced  by 

case  where  a  person  has  been  induced  to  become  a  member  by  fraud. 
fraud  (Dixon  v.  Evans,  L.  R.  5  H.  L.  60G,  613). 

For  instance,  a  person  may  have  agreed  to  become  a  member  E.g.,  Condition 
subject  to  a  condition  precedent  which  is  never  fulfilled  (Dioron  fuTtUied?  "** 
y.  Evama,  supra;  Carling's,  ice,  case,  1  Ch.  D.  115;  Ander- 
wCa  case,  26  W.  R.  442,  445  ;  PellaCs  case,  L.  R.  2  Ch.  527 ; 
Simpson's  case,  L.  R.  4  Ch.  184).  Simpson's  case  shows  that 
if  the  contract  to  take  shares  is  expressly  made  subject  to  a 
condition  precedent,  a  waiver  of  the  condition  is  not  easily 
presumed. 

Many  cases  have  arisen  out  of  a  variance  between  the  pro-  Variance  between 
Bpectus  containing  the  invitation  to  which  the  application  for  ^^owlwt*"^ 
shares   is  a  response,    and    the   memorandum   or   articles   of  *'^*^«- 
association  constituting  the  deed  of  partnership  of  a  company 
on  the  share  register  of  which  the  applicant's  nam^  has  been 
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Part  IX.  placed.  The  contention  in  such  a  case  is  that  the  company  of 
which  he  appears  a  member  according  to  the  primd  fwk 
evidence  of  the  register,  is  one  of  which  he  has  never  agreed  te 
become  a  member. 

In  such  a  case  as  last  mentioned  the  rule  is  this.  Iftk 
memorandum  and  articles  are  in  existence  as  registered  doc9* 
ments  at  the  time  of  the  application  for  shares,  the  ajqilicuift 
will  be  taken  to  have  assented  to  their  terms  by  the  mere  ki 
of  applying.  If  these  documents  are  not  then  in  existenoe,k 
will  be  allowed  a  reasonable  time  for  inspecting  them  wha 
published,  but  the  law  holds  it  to  be  his  duty  to  do  this  at  ike 
earliest  possible  opportunity  {per  Lord  Cairns  in  Peetscmt 
L.  R.  2  Cb.  684,  quoted  and  adopted  by  Lord  Chelmsford  ii 
OaJces  V.  Turqua^id,  L.  R  2  H.  L.  852).  It  is  his  duty  to (k 
so  at  latest  immediately  on  receiving  a  letter  of  allotmest 
{PeeVa  case,  L.  R.  2  Ch.  684 ;  Oakes  v.  Turqiuind,  L.  R.  2EL 
352,  356,  359 ;  Madrid  Bank,  Wilkinson's  ca^e,  L.  R  2  Cb. 
536).  And  if,  after  the  memorandum  and  articles  oome  into 
existence,  he  does  any  act  implying  membership,  such  as  pajing 
a  call  or  sum  of  money  payable  on  allotment  {Lawrences  eoat; 
KincaixJCs  case,  L.  R.  2  Ch.  412),  executing  a  transfer 
(Crawley's  case,  L.  R.  4  Ch.  322),  or  receiving  a  dividend 
{Kent  v.  Freeliold  Land,  &c,,  Co.,  L.  R.  4  Eq.  600),  such  acti 
will  be  taken  as  conclusive  evidence  that  he  has  consented  to 
become  a  member  on  the  terms  of  these  instruments. 

According  to  the  course  of  business  usual  in  the  formation  of 
these  companies,  evidence  of  membership  is  constituted  by  tk 
applicant  for  shares  receiving  a  letter  of  allotment  and,  if  tbe 
memorandum  and  articles  were  not  registered  at  the  time  of 
application,  it  must  further  appear  that  he  has  acquiesced  in  tfco 
notice  which  the  letter  of  allotment  conveys.  In  default  of 
some  definite  act,  such  as  payment  of  the  money  payable  on 
allotment,  &c.,  as  above  mentioned,  such  acquiescence  would  be 
presumed,  unless  reasonable  diligence  is  used  for  ascertaining 
the  variance  and  repudiating  the  contract.  In  some  of  Ac 
earlier  decided  cases,  as  in  Webster's  case  (L.  R.  2  Eq.  741), 
and  StewaH's  case  (L.  R.  1  Ch.  575),  considerable  latitude  wis 
allowed  for  this  purpose.  Indeed  in  the  still  earlier  judgino»t 
of  the  Lords  Justices  in  Ship's  case,  2  De  G.  J.  &  S.  544,  the 
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point  that  evidence  of  acquiescence  may  be  constituted  on  the  ^.^^VHl^ 
presumption  that  a  person  receiving  an  allotment  of  shares  is 
bound  to  look  at  the  memorandum  and  articles,  was  hardly 
treated  as  deserving  of  consideration.  But  the  mischiefs  which 
might  arise  in  questions  with  other  innocent  persons,  by 
allowing  such  laxity  in  dealing  with  persons  on  the  register  wns 
clearly  seen  by  Lord  Cainis,  and  his  decisions  in  Lawrence*8 
and  KincaicPs  cases  (L.  R  2  Ch.  412),  WiUdnson^a  case  (L.  R. 
2  Ch.  536),  and  PeeVs  case  (L.  R  2  Ch.  684),  have  tended 
greatly  to  fix  upon  such  persons  the  necessity  of  promptly 
examining  their  position  and  unequivocally  declaring  their  re- 
pudiation of  the  status  of  membership.  It  is  true  that  in 
Lawrence^s  case  and  KincaicPs  case,  Lord  Justice  Turner,  while 
concurring  in  the  result,  guarded  himself  from  expressing  any 
opinion  as  to  how  the  matter  would  have  stood  if  there  had 
been  no  delay  after  actual  knowledge  of  the  facts.  But  to  the 
authority  of  Lord  Cairns  in  the  three  cases  last  cited,  may  be 
added  the  strongly-expressed  opinions  of  the  learned  lords  who 
heard  the  appeal  of  Downes  in  Ship's  case  {Downes  v.  Ship, 
L.  R.  3  H.  L.  356,  360).  In  order  to  appreciate  the  efifect  of 
these  opinions,  I  shall  here  state  the  salient  facts  in  Ship's 
case ;  and  as  I  shall  revert  to  the  case  for  another  purpose  I 
shall  here  also  mention,  in  some  detail,  the  steps  of  procedure 
by  which  the  case  ultimately  came  before  the  House  of  Lords. 

On  the  5th  of  May,  1864,  a  prospectus  was  issued  by  a  Ship's  case. 
company  described  as  a  Finance  Bank,  and  stating  in  detail 
certain  paiticular  objects  of  the  company,  some  of  which  went 
beyond  that  of  banking.  Towards  the  end  of  the  same  month 
of  May,  Ship  applied  for  fifty  shares  by  filling  up  the  form  of 
application  attached  to  the  prospectus,  and  by  forwarding  it  so 
filled  up  to  the  directors  with  a  cheque  for  £50.  On  the  Ist  of 
June  the  directors  allotted  him  fifty  shares,  and  on  the  same 
day  they  caused  to  be  registered  a  memorandum  and  articles  of 
association  of  a  company  having  the  same  name  with  that  in  the 
prospectus,  but  having  besides  the  objects  described  in  the 
prospectus  certain  other  objects  of  a  much  more  extended 
nature.  On  the  8th  of  June  a  letter  of  allotment  appears  to 
have  reached  Ship,  and  on  the  13th  he  sent  the  directors  a 
cheque  for  the  call  of  dE4  per  share.     Ship's  name  was  put  on 
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^^£2^  ^^-   ^    the  register  of  the  company  whose  memorandum  and  artklei 

were  so  registered  on  the  1st  of  June,  for  fifty  sharea  h 
December,  1864,  the  company  turned  out  a  complete  faihnc; 
and  shortly  afterwards  an  order  was  made  for  winding  it  upi  j 
Ship  moved  under  the  35th  sec.  of  the  Companies  Act»  1868,  U 
have  his  name  taken  off  the  register;  and  Yiee-ChaooeDor 
Wood  made  an  order  accordingly.  The  official  liquidator  of 
the  company  moved  the  Lords  Justices  to  discharge  the  onfer. 
On  the  appeal  coming  on  for  hearing,  Downes,  one  of  the  ^ 
original  promoters  of  the  company,  asked  leave  to  intencM 
and  to  give  a  notice  of  motion  on  his  own  behalf  to  dii- 
charge  the  order  under  appeal ;  and  this  he  was  allowed  to  di 
on  terms  of  admitting  that  he  himself  was  a  contributoiy  to  tbe 
company.  On  the  appeal  motion  being  heard,  tbe  Lank 
Justices,  Turner  and  Knight  Bruce,  sustained  the  order  of  tbe 
Vice-Chancellor  for  removing  Ship's  name  from  the  register. 

From  this  decision  Downes  appealed  to  the  House  of  hxh 
but  when  this  appeal  came  on  for  hearing,  no  appeal  had  be«i 
made  on  the  part  of  the  official  liquidator.  The  appeal  *» 
heard  in  the  Court  of  last  resort  by  Lords  Cranworth,  Chdmi- 
ford,  Westbury,  and  Colonsay.  The  position  of  matters  is  th« 
commented  on  by  Lord  Cranworth  (L.  R.  3  H.  L.  556) : — 

"  When,  on  the  faith  of  a  prospectus,  a  person  agrees  to  tib 
shares  in  a  projected  company,  the  terms  of  whose  busineaeiw 
thereby  defined,  if  those  who  afterwards  form  the  compaay 
include  in  the  memorandum  of  association  terms  not  to  be 
found  in  the  prospectus,  the  person  who  had  applied  fa 
shares  on  the  faith  of  the  prospectus  may  refuse  to  accept  tt 
allotment  of  shares  and  may  recover  back  any  deposit  he  votj 
have  made. 

"If,  instead  of  taking  this  course  he  accepts  his  shares  awl 
abstains  from  examining  the  memorandum  of  association  with 
all  reasonable  diligence,  I  think  the  Court  ought  to  be  terj 
slow  in  giving  him  relief  under  the  35th  section  of  the  Com- 
panies Act,  1862.  For  the  relief,  it  must  be  observed,  i»  ^ 
given  at  the  expense  of  those  who  have  done  him  a  wrong  If 
registering  a  memorandum  of  association  differing  from  tkat 
which  had  been  circulated  by  the  promoters  of  the  oooif^J 
before  it  was  formed^  but  at  the  expense  of  the  peraoitf  ^ 
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have  taken  shares  in  the  company  after  it  has  been  formed  who    ^J^t  IX^ 
may   never   have   seen   the   prospectus,  and   so   are   perfectly 
innocent ;  and,  farther,  to  the  possible  damage  of  creditors  who 
may  have  trusted  the  company  on  the  faith  of  the  complaining 
party  being  a  shareholder." 

The  views  so  expressed  by  Lord  Cranworth  were  entirely 
concuiTed  in  by  Lords  Chelmsford  and  Colonsay;  Lord  West- 
bury  reserving  his  opinion  upon  the  general  legal  effect  of  the 
position.  But  all  the  learned  judges  concurred  in  holding  that 
Downes  was  barred  by  a  personal  objection  from  maintaining 
the  plea  of  laches  against  Ship  ;  since  Downes  was  one  of  those 
who  actually  invited  Ship  to  join  a  company  for  certain  limited 
objects,  and  then  placed  his  name  on  the  register  of  a  company 
with  different  objects  without  informing  him  of  the  change. 

Except  where  there  is  an  antecedent  obligation  upon  the  Nocanscn^m 
company  to  allot  shares  if  applied  for,  as  in  Adam's  case  (L.  R.  *^ 
13  Eq.  474),  the  application  for  shares  is  not  in  itself  a  contract ; 
it  is  merely  an  offer  to  take  shares,  and  like  any  other  offer  it 
does  not  become  a  contract  until  it  is  accepted  by  the  company, 
as  particularly  shown  on  p.  137,  ante.  To  the  cases  there  cited 
I  here  add  Levita's  case,  L.  R.  3  Ch.  36,  showing  that  it  is 
not  necessary  that  notice  of  acceptance  should  be  communicated 
in  a  formal  manner  if  the  party  is  in  fact  made  aware  of  the 
acceptance;  and  G.  H.  Levita's  case,  L.  R.  5  Ch.  489,  where 
there  was  evidence  that  the  person  on  the  register  had  con- 
stituted another  person  his  agent  to  apply  for  and  receive  notice 
of  allotment  of  shares.  In  both  these  cases  the  person  was 
held  fixed  upon  the  register.  In  the  following  cases  relief  was 
obtained,  Sahlgreen  and  CarraWs  case  (L.  R.  3  Ch.  323),  where 
there  was  no  absolute  contract  to  take  shares  and  no  notice  of 
allotment ;  Pentelcnf/s  case,  L.  R.  4  Ch.  178,  where  the  notice 
of  allotment  was  in  its  terms  conditional,  and  there  remained 
locus  pcenitentice ;  and  Gorissen's  case  (L.  R.  8  Ch.  508),  where 
there  was  an  agreement  to  phwe  shares,  but  this  was  held  not  to 
be  equivalent  to  an  agreement  to  take  shares. 

Here  may  be  mentioned  two  cases  in  the  winding  up  of  the 
Umpire  A  ssurance  Association ;  Challis*  case,  and  Sonwrville's 
ca^Cy  reported  together,  L.  R.  6  Ch.  266.  -  At  a  general  meeting 
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Part  IX.       of  an  assurance  company,  it    was    agreed   to   transfer 

business  to  another  company,  whose  objects  extended  to  tke 
business  of  a  loan  and  guarantee  society  besideB  that  cf 
assurance ;  and  it  was  one  of  the  terms  of  the  agreement  thai 
the  shareholders  of  the  first  company  should  be  entitled  to  and 
allotted  certain  shares  in  the  second  company  for  each  shan 
held  in  the  first  company.  Letters  were  sent  by  the  latter 
company  to  the  shareholders  of  the  former  to  this  effect  ^-*  I 
have  the  pleasure  to  inclose  you  certificates  for  shares  allotted 
to  you  in  the  corporation,  for  which  please  sign  and  letoro  me 
the  accompanying  form  of  receipt."  It  was  held  that  a  abaie- 
holder  who  filled  up  and  returned  the  form  of  receipt^  was  a 
shareholder  in  the  new  company ;  but  a  shareholder  who  did 
nothing,  although  he  retained  the  certificates,  was  not. 


Baitt/'t  ease. 


Where  there  is  Between  the  class  of  cases  relating  to  the  rescission  of  acon- 
"eg^u  proceodingt  ^^act  on  the  ground  of  fraud  and  those  where  there  is  no  coa- 
for  remission        ^^^^  ^j.  Contract  at  all,  there  is  this  important  difference,  tW 

Are  necesssaiy.       ^  ^         '  ^ 

in  the  latter  case  it  is  not  necessary  for  the  recusant  either  to 
obtain  the  assent  of  the  company  to  his  demand  for  relief  or 
to  commence  legal  proceedings  for  obtaining  it.  It  is  enoogli 
that  on  being  informed  of  the  company's  intention  to  treat  lam 
as  a  shareholder,  he  distinctly  and  unequivocally  expresses  Ui 
repudiation. 

This  may  be  illustrated  by  Baily^s  case  (L.  R.  5  Eq.  428,1 
Ch.  592). 

B.  having  seen  a  prospectus  of  a  company  applied  on  the 
6th  of  October  for  shares.  The  company  was  registered  on  the 
5th  of  December  following,  and  then  issued  a  prospectus,  which 
B.  saw  for  the  first  time  in  January  1866,  and  which  showed 
that  the  objects  of  the  company  differed  from  the  document  ia 
reference  to  which  he  had  applied.  On  the  3rd  of  Febraaij  he 
received  a  notice  that  shares  had  been  allotted  to  him,  and  oa 
the  7th  of  February  he  wrote  to  the  secretary  saying  he  hai 
made  up  his  mind  to  decline  taking  any  shares  in  theoompaaj, 
and  requesting  to  have  his  deposit  returned.  On  the  8tb  of 
Febiiiary  the  secretary  wrote  that  he  could  not  comply  with 
the  request  to  return  the  deposit  as  the  shares  were  aUottei 
B.  replied  adhering  to  his  withdrawal  On  the  14th  <tf  Feht^ 
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a  call  was  made  but  not  paid  by  B.  Notices  of  meetings  and  Part  IX.  ^ 
dividends  were  from  time  to  time  sent  from  the  company's  office 
to  B.,  but  he  paid  no  further  attention  to  them  until,  towards 
the  end  of  the  year  1867,  legal  proceedings  were  threatened  to 
enforce  calls.  In  December  1867,  B.  moved  to  have  the  register 
of  the  company  rectified  by  striking  oflF  his  name.  The  Vioe- 
Chancellor  (Wood)  held  that,  as  the  notice  of  allotment  came  four 
months  after  his  application,  he  was  entitled  to  locus  pcenitenticB. 
In  other  words  the  allotment  not  having  been  made  within 
reasonable  time  of  the  application,  the  offer  made  by  the  applica- 
tion had  presumably  expired, and  the  allotment  was  not  an  accept- 
ance of  an  offer  but  merely  a  new  offer  of  shares.  He  decided 
that  B.  having  under  these  circumstances  unequivocally  rejected 
the  shares,  it  was  not  his  business  to  get  his  name  taken  off  the 
register  until  legal  proceedings  had  been  taken  against  him. 
On  appeal  the  Lord  Chancellor  (Cairns)  in  affirming  this  de- 
cision (L.  R  3  Ch.  592)  makes  the  observation  that  the  question 
was  not  one  in  which  the  creditors  of  the  company  had  any 
concern.  But  as  the  decision  rested  on  the  ground  that  there 
never  was  any  contract,  I  apprehend  this  could  make  no 
difference.  And  that  even  the  intervention  of  a  winding  up 
cannot  affect  the  right  to  repudiate  membership,  where  there 
has  been  no  contract,  is  clear  by  the  direct  authority  of  Pellafa 
case  (L.  R  2  Ch.  527) ;  Gunn's  case  (L.  R  3  Ch.  40) ;  SoMgreen 
and  CarralVa  case  (L.  R.  3  Ch.  323) ;  and  Robinson's  case 
(L.  R  4  Ch.  330).  The  same  principle  holds  good  in  the  class 
of  cases  where  there  was  only  a  conditional  contract  and  the 
condition  unfulfilled  {Walstah  v.  SpoUiswoode,  15  M.  &  W.  501 ; 
Elkington's  case,  L.  R  2  Ch.  511  ;  Pentelow's  case,  L.  R  4  Ch. 
178 ;  and  Simpson's  case,  L.  R.  4  Ch.  184). 

The  case  of  Waterhotise  v.  Jamieson  (L.  R.  2  H.  L.  Sc.  29)  Bondjtde 
was  a  peculiar  one,  in  which  a  transferee  of  shares  was  in  effect  shares  purport- 
relieved  from  calls  on  the  ground  that  be  had  entered  into  no   ^^o^/IJ^Se^y"^' 
contract  rendering  him  liable  for  such  calls.     W.,  who  was  •^awiteaon. 
resident  in  London,  purchased  in  the  market,  shares  of  a  Scotch 
company  as  shares  on  which  £100  had  been  paid.     A  statement 
to  that  effect  was  contained  in  the  recital  of  the  registered 
articles  of  association  of  the  company.     W.,  on  his  purchase 
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Part  IX.  ^  received  from  the  sellers  the  company's  certificates  of  tbr 
shares  as  shares  on  which  £100  had  been  paid,  and  his  tmuftn 
were  registered  in  the  company's  books  with  a  similar  statemal 
The  fact  was  that  nothing  had  been  paid  upon  the  sharea  Tbe 
company  was  a  mere  swindle  and  soon  came  into  liquidation.  It 
was  decided  by  the  House  of  Lords,  reversing  the  dedsioD  of 
the  Court  of  Session,  that  W.  having  purchased  without  notiee 
of  the  fraud  was  not  liable  to  pay  up  the  sums  which  in  realitj 
remained  unpaid  upon  the  shares.  The  decision  was  not  a- 
pressly  based  on  estoppel,  as  in  the  case  of  the  £ntul 
FarmerSy  &c.,  Co,,  7  Ch.  D.  533 ;  but  rather  on  the  gnwnd 
(which  was  that  of  Lord  Justice  Turner's  decision  in  Be  Carrie, 
32  L.  J.  Ch.  57),  that  you  could  not  alter  the  terms  of  dw 
agreement  under  which  you  seek  to  fix  a  person  with  liabilitj. 

Becond  conse-  I  shall  now  Consider  the  second  of  the  legal  consequences  of 

qnence  of  fraud.     x»iJ_i.Jx  -"ii  j  •  ^  a 

Relief  by  way  of  "*aud  adverted  to  on  p.  oil,  supra;  and,  as  an  appropriate  seqnd 
***Sor^  *^*^*    to  the  questions  relating  to  companies  already  discussed,  I  skill 

consider  in  particular  the  remedy  which  a  shareholder  hii 
against  the  individual  directors  or  others  by  whose  fraud  he  bii 
been  induced  to  take  shares. 

Efiairocal  nse  of  It  here  becomes  necessary  to  be  a  little  more  precise  in  the 
'•'fraud^'  as  ^®®  ^^  language.  In  the  cases  relating  to  the  rescission  of  a 
used  in  cases  of    contract  On  the  ground  of  fraud,  the  word  **  fraud  "  is  indiffa^ 

rescission.  i    .      i 

ently  used  to  mean  and  include  not  only  fraud  in  its  proper 
sense,  implying  the  intention  to  deceive,  but  any  other  breaebei 
of  duty  which  may  be  considered  to  have,  so  far  as  relates  to 
rescission  of  the  contract,  the  same  effect  as  fraud.  The  conae- 
quence  is  that  the  exact  ratio  deddend/i  of  those  cases  is  left  in 
some  obscurity.  The  ratio  decidendi  may  be  one  or  other,  or 
a  mixture  of  all  three  of  the  following  considerations  :^L 
Fraud  simply ;  the  intention  to  deceive  being  for  the  purpose! 
of  a  question  of  rescission,  imputed  to  the  company :  2L  A  du^ 
on  the  part  of  the  company  who  issue  a  prospectus  inviting 
persons  to  join,  to  state  frankly  on  the  prospectus  the  essential 
matters  which  an  intending  shareholder  might  reasonably  expect 
to  find  there ;  and  a  breach  of  this  duty  entitling  the  inviUe  to 
rescission  :  3.  That  the  prospectus  is  the  basis  of  the  contncty 
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in  the  sense  that  the  applicant  for  shares  relies  on  it  as  a  Part  IX.  ^ 
description  of  the  undertaking  which  he  proposes  to  join,  and 
that  his  acceptance  of  shares  is  conditional,  subject  to  an  im- 
plied power  of  revocation,  on  discovery  of  an  essential  mis- 
description, while  matters  are  still  entire,  and  using  due 
diligence,  having  regard  to  the  opportunities  of  information. 

It  is  further  to  be  observed  that  the  fraud  which  is  imputed 
(where  fraud  is  imputed)  to  the  company  through  the  act  of  a 
director  acting  within  the  sphere  of  his  duty  as  such,  is  not 
necessarily  of  the  same  complexion  as  the  personal  deception, 
by  the  same  act,  of  the  director  himself  Both  must  be  dis- 
tinguished from  the  act  of  a  director  not  within  the  sphere  of 
his  duty,  or  not  done  as  the  oifBcer  of  the  company  {CItapleo  v. 
Brunswick,  <fec.,  50  L.  J.  Q.  B.  D.  372 ;  McGowan  &  Co,  Limited 
V.  Dyer,  L.  R.  8  Q.  B.  141).  Such  an  act  cannot  be  treated  as  ' 
the  act  of  the  company,  nor  can  there  in  such  a  case  be  any 
relief  against  the  company ;  so  that  the  remedy,  if  any,  would 
be  merely  against  the  directors  personally.  But  when  the  act 
is  in  law  deemed  the  act  of  the  company,  there  may  be  also  a 
remedy  against  the  directors  personally  ;  and  this,  whether  the 
deceived  person  elect  to  abide  by  his  contract  or  not. 

In    regard    to   the   second    consequence   of  fraud,   namely.  In  qnestions  of 
the  relief  by  damages,  it  becomes  necessary  to  attend  to  the  •*^^»»  used 
strict  meaning  of  the  word  "  fraud  ; "  and  it  will  further,  I  think,  *°  '*^^*  ■^'"®- 
appear  from  the  cases   that  in  order  to  maintain  an  action 
against  a  director  personally  for  damages  on  the  ground  of  a 
statement  made  by  him  on  behalf  and  as  an  officer  of  the 
company ; — an  action  which,  as  I  think  it  will  also  appear,  can 
only  be  based  upon  fraud  strictly  so  called  ; — the  fraud  must  be  p^^  ^jjjg  ^j,, 
brouijht  home  to  that  director  as  its  actual  author  :  he  must  be  fraa^l'^lent 

^  ^         intention  mnsi 

fixed  with  the  actual  knowledge,  or  want  of  knowledge,  which  be  proved  in 
makes  the  statement  false  in  intention ;  and  with  the  actual 
purpose  that  his  false  statement  should  be  acted  on. 

This  principle  is  very  clearly  stated  in  a  charge  to  the  jury 
delivered  (March  27,  1861)  by  Lord  Glencorse  (Inglis),  now 
Lord  President  of  the  Court  of  Session  in  Scotland,  in  an 
action  of  reparation  for  deceit  brought  against  certain  directors 
of  the  Edinburgh  and  Glasgow  Bank,  by  a  shareholder  who 
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alleged  that  he  was  induced  to  become  one  in  consequeDoe  tf 
their  misrepresentations.  ''  You  must  first  of  all/'  he  8aji,*b 
satisfied  that  the  statement  was  false  in  the  popular  sense:  tkt 
is  to  say,  that  it  was  not  consistent  with,  but  oontiaiy  to  kL 
In  the  second  place,  you  must  be  satisfied  either  that  he  kiMr 
or  believed  that  it  was  untrue,  or  that  he  made  it,  not  lm% 
any  honest  belief  in  its  truth  ;  and  thirdly,  that  he  made  ifcfor 
the  purpose  of  deceiving."  ^ 

^vj^  The  case  of  Ship  v.  CrosaJdU  (L.  R.  10  Eq.  81)  is  a  good 

illustration  of  the  weight  of  the  burden  which  lies  nftm  the 
plaintiff  in  order  to  make  good  a  claim  for  damages  for  peirail 
fraud.     The  case  arose  out  of  the  identical  transactioDS  ia 
tespect  of  which  Ship  had,  by  the  decision  of  the  Lords  Jasdcn 
(Ship's  case,  2  De  G.  J.  &  S.  544),  maintained  the  order  for 
taking  his  name  off  the  register ;  and  also  successfully  mab> 
tained  the  decision  of  the  Lords  Justices  against  the  appeal  f^ 
Downea.    Ship  v.  Crosskill  was  an  action  by  Ship  against  die 
promoters  personally.    Dowries  was  also  a  defendant,  and  then 
was  some  proof  (which  apparently  there  was  not  in  the  case  of 
Crosskill)  that  he  knew  of  the  misleading  prospectus.    But  the 
Master  of  the  Rolls  (Romilly)  held,  in  regard  to  both  defendant^ 
that  there  was  no  proof  of  fraud  to  maintain  the  claim  (x 
damagea     The  law    applicable  to   the  case  is  put  by  Lord 
Romilly  (L.  R.  13  Eq.  82)  as  follows :— "  For  that  purpose  (U, 
to  make  the  persons  named  in  the  prospectus  as  directon 
personally  and  individually  liable  to  pay  the  plaintiff  the  amount 
which  he  had  paid  to  the  company)  it  must  be  established  thtt 
there  was  by  the  prospectus  a  misrepresentation  made  by  the 
persons  sought  to  be  made  answerable,  knowingly  false,  and  alio 
that  it  was  made  by  them  with  a  view  to  deceive,  and  that  it 
did  deceive  the  plaintiff/* 

'  This  is  not  a  precise  ezpres-  of  knowledge,    which   nude  the 

sion ;  and  possibly  was  not  meant  statement  fisilse — he  made  the  £ilit 

to  be  precise.    The  idea  suggested  statement  with   the  porpoee  M 

(more  accurately  expressed)  seems  it  should  be  acted  on  by  a 

nearly  as  follows :— "  Thirdly,  that  who  has  acted  aooordin^y.** 
-  -haviiig  this  knowledge,  or  want 
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In  Weir  v.  Bamett  (3  Ex.  D.  32,  reported  on  appeal  under  .  ^^y  ^-  ^ 
the  name  Weir  v.  Bell,  3  Ex.  D.  238),  the  action  was  for 
damages  against  those  directors  who  had  issued  a  prospectus 
of  a  company  the  shares  in  which  turned  out  worthlesa  The 
prospectus  had  been  prepared  by  brokers,  and  the  jury  found 
that  the  facts  stated  in  it  were  false  to  the  knowledge  of 
the  brokers  ;  that  the  plaintiff  was  induced  by  the  statements 
to  part  with  his  money ;  that  none  of  the  false  statements 
were  made  by  the  directors  personally,  or  by  the  authority 
of  either;  but  that  they  were  within  the  authority  of 
the  brokers  as  agents.  As  to  some  of  the  directors  it  was 
stated  that  they  had  received  benefit  from  the  transaction,  but 
as  to  one  of  the  directors,  Bell,  whose  case  was  the  only  one 
which  came  before  the  Court  of  Appeal,  it  was  found  that  he 
had  received  no  benefit.  The  Exchequer  Division  held  that 
none  of  the  directors  were  liable ;  the  brokers  being  not  their 
agents  but  agents  of  the  company.  And  in  the  Court  of 
Appeal,  it  was  held  by  the  majority,  Cockbum,  C.J.,  Bramwell 
and  Brett,  L.JJ.,  against  the  dissent  of  Cotton,  L.J.,  that  the 
defendant  Bell  was  not  liable.  The  opinion  of  the  majority 
was  that  Bell  was  not  liable  simply  on  the  ground  that  he  was 
guilty  of  no  fraud.  Lord  Justice  Cotton  (3  Ex.  D.  242)  stated 
that  in  his  opinion,  which  he  thought  supported  by  Lord  Chelms- 
ford in  Peek  v.  Gumey,  "if  a  defendant  has  employed  an 
agent  to  issue  a  prospectus  or  other  document  on  the  statements 
of  which  persons  are  in\ated  to  contract,  he  will  be  liable  to 
those  who  act  to  their  prejudice  in  reliance  on  false  statements 
made  in  this  document,  if  he  knew  facts  which  showed  the 
untruth  of  those  statements,  but  was  so  careless  as  to  the 
representations  made  by  his  agent  as  not  to  do,  what  in  my 
opinion  it  was  his  duty  to  do,  viz.,  to  look  at  the  document 
issued  by  his  authority." 

In  Eaglesfield  v.  Marquis  of  Londonderry  (4  Ch.  D.  693)  EagUandd  y. 
the  holder  of  certain  preference  stock  brought  an  action  to  ^^^v^^^^f 

.  .  Londondkrry, 

make  directors  personally  liable  for  having  issued  certificates 
describing  the  stock  as  "  No.  1  Preference  Stock,"  on  the  faith 
of  which  he  said  he  had  bought  the  stock,  and  the  Master  of 
Rolls  made  a  decree  against  them  on  the  ground  that  they  had 
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represented  the  stock  as  that  which  it  was  not.     But  the  Court 
of  Appeal  reversed  this  decision,  taking  the  view  that  the  dinM- 
tors  liad  issued  the  stock  under  the  hcnidjide  belief  thatitwai 
entitled  to  rank  with  No.   1   Preference  Stock,  and  thai  tlie 
plaintiff  had  bought,  not  under  the  belief  that  it  was  Nal 
Preference  Stock,  but  under  the  mistake  of  law  under  whkblie 
lay  in  common  with  the  directors,  that  it  was  entitled  to  ruk 
as  No.  1  Preference  Stock,  so  that  the  plaintiff  was  Dot  in&ci 
deceived.     I  cite  the  case  here  in  order  to  quote  the  observatioQi 
of  Lord  Justice  James  as  to  the  kind  of  case  which  it  would 
have  been  necessary  to  make  in  order  to  maintain  the  case  of 
misrepresentation  against  them  in  an  action  for  deceit   "In    | 
order,"  he  says  (4  Ch.  D.  711), "  to  maintain  the  case  of  misrepre- 
sentation against  them,  it  appears  to  me  that  the  representatioa 
must  be  wilful  and  fraudulent.     Whether  the  fraud  is  suppoied 
to  be  a  fraud  in  this  Court  as  distinguished  from  moral  fraud  or 
not,  there  must  be  a  wilful  and  fraudulent  statement  of  thai 
which  is  false  to  maintain  an  action  of  deceit.'*     In  this  view  d 
the  law  he  differed  from  the  Master  of  the  Rolls  who  had  givea 
judgment  on  the  footing  (p.  705)  that  the  directors  most  be 
responsible  for  the  consequences  of  a  voluntary  statement  wbidi 
has  misled  another  person,  and  putting  the  case  on  the  principle 
of  Burrows  v.  Lock,  13  Ves.  470,  where  a  trufrtee  was  made 
liable  for  an  erroneous  statement  made  in  answer  to  an  intend- 
ing mortgagee  as  to  the  incumbrances  of  which  he  had  notice. 
That  is  to  say,  he  considered  the  essence  of  the  liability  to  be 
the  same  as  that  of  a  pei*son  making  a  statement  with  an  invi- 
tation to  act  on  it,  without  proof  of  the  intention  which  makes 
the  statement  a  falsehood.     In  support  of  this  view  the  ILK 
cites  the  opinion  of  Lord  Cairns  in  Peek  v.  Gurney,  where,  after 
alluding  to  the  criminal  proceedings  which  had  been  attempted 
in  the  same  matter,  he  says  (L.  R.  6  H.  L.  409),  *'  In  a  dvfl 
proceeding  of  this  kind  all  that  your  Lordships  have  to  examine 
is  the  question,  was  there  or  was  there  not  misrepresentation  io 
point  of  fact.     And  if  there  was,  however  innocent  the  motive 
may  have  been,  your  Lordships  will  be  obliged  to  arrive  at  the 
consequences  which  properly  would  result  from  what  was  done. 
I  shall  have  occasion  (p.  562,  post)  to  revert  to  the  language 
here  used  by  Lord  Cairns,  and  to  show  in  thus  allowing  that 
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the  motive  may  be  innocent,  he  is  referring  by  way  of  contrast  ^  Part  IX.  ^ 
to  the  question  of  criminal  liability.  That  he  considers  inten- 
tional falsehood  as  part  of  the  gist  of  the  wrong,  is  clear  from 
what  he  says  towards  the  commencement  of  his  judgment  (L.  R. 
6  H.  L.  402) : — "  There  must,  in  my  opinion,  be  some  active 
misstatement  of  fact,  or,  at  all  events,  such  a  partial  and  frag- 
mentary statement  of  fact,  as  that  the  withholding  of  that 
which  is  not  stated,  makes  that  which  is  stated  absolutely  false." 
With  regard  to  the  view  of  the  liability  taken  by  the  Master  of 
the  Rolls  in  Eaglesfield  v.  Marquis  of  Londonderry,  I  submit 
that  it  is  more  consistent  with  the  general  tenor  of  authority  on 
the  subject,  to  say  that  when  directors  issue  a  prospectus  within 
the  scope  of  their  authority,  the  statements  are  pn^iTod  facie 
made  by  them  as  agents  only  on  behalf  of  the  company  ;  and 
they  are  not,  without  more,^  to  be  treated  as  personally  making 
the  statements,  or  personally  inviting  people  to  act  upon  the 
statements.  That  being  the  case,  their  liability,  apart  from  fraud, 
cannot  be  put  higher  than  if  they  had  expressly  contracted  with 
a  shareholder  in  these  tenms  : — "  as  agents  on  behalf  of  the  com- 
pany we  warrant  the  truth  of  the  above  statements. — X.,  .Y.  and 
Z.,  Directors."     See  Beattie  v.  Lord  Ebury,  L.  R.  7  Ch.  777. 

The  distinction  here  discussed  between  the  nature  of  the 
representation  which  grounds  a  claim  for  rescission  against 
tlie  company,  and  an  action  of  deceit  against  the  directors,  is 
again  insisted  on  by  the  Court  of  Appeal  in  the  case  of 
Arkwn/)ht  v.  Netvbold  (50  L.  J.  Ch.  372)  overruling  the  judg- 
ment of  Mr.  Justice  Fry  (28  W.  R.  828)  who  tried  the  case 
without  a  jury.  The  prospectus  had  stated  that  the  directors 
were  to  be  remunerated  "  only  "  out  of  profits ;  and  Mr.  Justice 
Fry  held  the  plaintiff  entitled  to  damages  from  the  directors 
on  the  ground  that  there  was  an  understanding  between  the 
vendors  and  the  directors  (which  was  carried  into  eflfect)  that 
the  directors  should  receive  some  of  the  vendors*  shares  in 
consideration  of  giving  their  services.  The  Court  of  Appeal 
held  that  there  was  no  false  representation;    and  it  was  ob- 

*  Compare  Swift  v.  Jewebury  hold  to  be  that  of  the  manager 
(p.  541,  mpra)y  where,  under  the  personally,  and  not  that  of  the 
circumstances,  the  statement  was      bank. 
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^  Part  IX.  ^    served  that  the  learned  judge    had   allowed  his  mind  to  be 

diverted  from  the  tme  issue  by  a  confusioD  between  die 
question  arising  in  an  action  of  deceit^  and  the  qnestiooi 
arising  in  actions  for  rescission  of  the  contract.  Lord  Jtutict 
James  (50  L.  J.  373)  says  : — ^"  There  are  a  great  number  cf 
purely  equitable  considerations  which  come  before  the  CSomti 
when  they  are  dealing  with  actions  to  set  aside  contTBCts  cr 
conveyances  which  have  been  obtained  by  reason  of  not  mij 
misrepresentation  of  a  fact,  but  by  reason  of  any  conceBlment 
or  suppression  of  a  fact  which  the  Courts  may  have  thongiit 
ought  to  have  been  disclosed,  and  by  reason  of  any  misstate- 
ment between  the  vendors  and  the  persons  acting  in  a  fido- 
ciary  position  for  the  purchaser  which  has  deprived  the  pnr- 
chaser  of  the  advice  and  assistance  which  he  ought  to  have 
had.     Those  cases  stand  by  themselves  and  are  entirely  dirtioct 

from  such  a  case  as  we  have  before  us. 

«  ♦  «  «  « 

Here,  the  case  must  be  made  out,  as  alleged,  that  the  platntiir 
was  deceived  by  the  false  representation  which  he  allqies  wti 
made  by  the  person  who  pi*epared  and  issued  the  prospectui.' 
And  Lord  Justice  Cotton  (p.  376): — "In  such  an  acdoD,' 
{i.e.,  an  action  of  deceit)  "  it  is  necessary  to  prove  that  a  state- 
ment has  been  made  which  to  the  knowledge  of  the  penoD 
making  it  was  false,  or  which  was  made  by  a  person  with 
such  recklessness  as  to  make  him  liable  just  as  if  he  knev 
it  to  be  false,  and  that  the  plaintiff  acted  to  his  prejudice  or 
damage  on  the  statement  made."  And  Lord  Justice  Lodi 
(p.  329) : — '*  It  is  an  action  for  false  and  fraudulent  misie' 
presentation,  and  in  order  to  prove  that,  the  party  complainiog 
must  show  that  there  were  false  statements  in  the  prospectus, 
and  that  by  reason  of  those  false  statements  he  was  induced 
to  take  the  shares." 

I  now  proceed  to  instances  of  cases  where  the  plaintiff  mi 

successful   in   his   claims    for  damages  against   the  diiecton 

personally. 

ffendertony,  I"   Henderson  v.  Ldcon  (L.  R.  6  Eq.  249),  the  remedy 

'^*^*"**  claimed  by  the  bill  was  both  for  rescission  of  the  contnct  m 

against    the    company,  and  for  repayment  by  the  directon 


ACTION  AGAINST  DIRECTORS  PERSONALLY.  557 


• 

r 


^TBonally  of  the  sums  paid  by  the  plaintiflF  to  the  company  and  ,  ^^**  ^^- 
br  the  expense  to  which  he  had  been  put  in  the  matter.  The 
(snse  was  heard  before  Vice-Chancellor  Wood  in  December, 
1867.  A  prospectus  of  a  company  had  appeared  in  February, 
1865,  making  amongst  other  things  this  statement: — ^''The 
directors  and  their  friends  have  subscribed  a  large  portion  of 
tbe  capital,  and  they  now  offer  to  the  public  the  remaining 
tharea."  On  inquiries  instituted  in  the  month  of  June  the 
plaiotiff  was  furnished  with  a  list  of  the  shareholders  ;  and  an 
action  for  calls  having  been  brought  against  him  in  the  month 
of  July,  his  bill  was  filed  on  the  25th  of  that  month  and  an  in- 
junction shortly  afterwards  applied  for  against  the  action  for 
calls  being  proceeded  with.  The  evidence  proved,  that  so  far 
firom  the  directors  and  their  friends  having  subscribed  a  large 
portion  of  the  capital  before  the  issuing  of  the  prospectus,  the 
thing  was  in  fact  got  up  by  a  speculator  to  whom  these  persons 
lent  their  names  as  directors  on  a  distinct  understanding  that 
tbe  shares  required  for  their  qualification  as  directors  should  be 
given  to  them  as  fully  paid-up  shares  and  that  they  should  not 
be  required  to  put  any  money  of  their  own  into  the  concern. 
The  distinction  in  principle  between  the  liability  of  the  com- 
pany and  that  of  the  directors  personally^  in  such  a  case,  is 
stated  by  the  Vice- Chancellor  in  his  judgment  (p.  261)  as 
follows : — 

"  I  think  the  cases  clearly  show  this — that  any  representa- 
tion made  by  the  agents  of  a  company  which  form  the  founda- 
tion of  a  contract  between  that  company  and  a  third  person — 
those  misrepresentations  lying  at  the  root  of  the  contract — will 
entitle  the  other  party  to  avoid  the  contract,  and  the  company 
must  in  that  sense  take  upon  themselves  the  consequences  of 
tbe  misrepresentations  of  their  agents.  The  contract  must  be 
annulled.  The  position  of  the  agents  themselves,  who  make 
the  representations,  is  different.  As  Mr.  Qiffard  has  observed, 
and  I  go  with  his  argument  as  regards  them,  if  you  are  to  make 
ihem  personally  liable  for  the  consequences  of  their  misrepre- 
sentations, not  they,  but  the  party  for  whom  they  contracted 
pocketing  tlie  proceeds — as  in  this  instance,  the  company,  for 
wbom  the  directors  may  be  taken  to  be  acting  as  agents — ^you 
must  fijc  them  also  with  a  guilty  knowledge  of  the  misrepresent 
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tation  which  is  communicated  to  the  person  who  is  to  be  kd 
into  the  contract.  If  you  do  not  fix  them  with  what  is  tecbni- 
cally  called  the  scienter ,  upon  an  action  of  deceit,  you  caonoi 
fix  them  personally  with  the  consequences  of  the  injuiy « 
damage  that  may  result  to  the  plaintiff  who  has  been  » 
deceived.** 

On  the  facts  before  him,  however,  the  Yice-Chaiicdkr 
(Wood)  decided  that  the  directors  personally  as  well  as  tk 
company,  were  liable  to  refund  the  plaintirs  money. 

A  very  similar  case  to  the  one  last  mentioned  is  thii  of 
R088  V.  Estates  InveMment  Co.,  decided  by  V.-C.  Wood 
(reported  L.  R.  3  Eq.  122)  aflSrmed  on  appeal  by  Lord  Cairns 
(L.  R.  3  Ch.  682). 

The  result  in  both  suits  was  to  restrain  proceedings  for  tke 
payment  of  calls  and  to  make  the  company  and  the  directors 
jointly  and  severally  liable  for  the  repayment  of  the  sums  piid 
by  the  plaintiff  to  the  use  of  the  company  and  for  the  costs  of  the 
suit.  In  a  suit  framed  in  this  way,  the  personal  liability  of  the 
directors  has  been  treated  as  a  ground  of  relief  subsidiary  to 
the  claim  for  rescission  of  the  contract,  and  according  to  the 
judgment  of  Lord  Cairns  in  Kent's  case  (L.  R.  3  Ch.  495)  the 
plaintiff  could  notfif  the  suit  failed  against  the  company,  make 
good  his  remedy  against  the  directors  personally  in  the  same 
suit,  but  the  bill  would  be  dismissed  without  prejudice  to  anj 
claim  which  the  plaintiff  may  have  against  any  of  the  director?. 
A  similar  view  has  been  expressed  by  Lord  Romilly  in  tlie 
case  of  Heymann  v.  European  Central  Railway  Compa^^ 
(L.  R.  7  Eq.  168). 

Here  may  be  also  mentioned  the  case  of  the  Phospkaif 
Sewage  Co.  v.  Hartraont  (5  Ch.  D.  394)  where  a  decree  was 
made  for  restitution  against  everybody  concerned  in  the  fraudu- 
lent sale  of  a  voidable  concession.  This  was  a  case  in  whiA 
when  once  the  facts  were  imderstood,  the  law  was  too  plain  to 
need  statement. 


Action  t»gainst  Where  the  claim  is  not  for  rescission  of  the  contract  bat 

directors  •           i        i»                                   n       •     •               t    i             'I. 

personally  not  damages  against  the  directors  personally,  it  is  much  less  easuj 

f^be8;*ana  not  avoided  or  barred  either  on  the  ground  of  delay,  or  on  the 

barred  on  the  ground  that  restitutio  in  integi^m  has  become  impossible. 
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Indeed  the  very  ground  of  the  remedy  against  the  directors       Part  IX.  ^ 
personally  is  that  the  party  has  by  entering  into  the  contract,  ground  that 
suffered  damage  which  no  relief  competent  to  him  against  the  T'*^'^"'**'  f" 

^  r-  o  mteijrum  is 

company  can  adequately  repair.  impossible. 

In  the  case  of  Davidson  v.  TvXloch  (3  Macq.  783)  the  nature  Paviffson  ▼. 
of  the  alleged  fraud  was,  that  a  managing  director  of  a  bank 
had  systematically  employed  his  position  for  the  advantage  of 
himself  and  his  friends  by  making  large  advances  on  insufficient 
security,  and  by  issuing  false  reports  of  the  state  of  the  bank's 
affairs ;  and  these  allegations  were  held  by  the  House  of  Lords 
(affirming  the  judgment  of  the  Court  in  Scotland)  as  sufficient, 
if  proved,  to  sustain  the  action  for  damages.  And  it  was  held 
to  make  no  difference,  that  the  partnership  had  continued  so 
long  and  circumstances  had  so  changed  that  it  would  have  been 
impossible  to  rescind  the  contract  itself 

In  the  case  of  Clarke  v.  I^ickson  before  referred  to  (E.  B.  &  E  Clarie  r. 
148),  the  plaintiff,  suing  the  company  for  money  had  and 
received,  was  nonsuited  on  the  ground  that  his  original  contract 
was  to  take  shares  in  a  mining  company  worked  on  the  cost- 
book  principle  and  he  had  remained  a  shareholder  and  received 
dividends  for  a  period  of  three  years,  and  the  company  had 
moreover  with  his  consent  been  registered  a«,an  incorporated 
joint  stock  company  with  limited  liability.  The  plaintiff's 
counsel  urging  the  hardship  of  his  having  no  remedy,  Compton, 
J.,  interposed  with  the  remark,  "All  remedy  is  not  lost.  He 
can  no  longer  rescind  the  contract,  which  would  work  injustice, 
but  he  may  bring  an  action  on  the  deceit,  and  recover  his  real 
damage."  And  Lord  Campbell  in  the  same  case  said,  "  The 
plaintiff  by  his  own  showing  cannot  rescind  the  contract  and  sue 
for  money  had  and  received,  but  must  seek  his  remedy  by  a 
special  action  for  deceit.  In  that  action  if  he  proves  what  he 
states,  he  will  recover,  not  the  original  price,  but  whatever  is 
the  real  damage  sustained." 

It  was  in  reference  to  the  point  now  under  discussion  that  I 
intended  (as  mentioned  p.  545,  sujyiu)  to  reveii;  to  the  appeal 
case  oiDowiies  v.  Ship.  The  result  of  the  appeal  of  Downes  in 
that  case  strongly  iUustrates  the  force  of  a  personal  exception 
in  such  a  case.  The  question  there  was  between  a  person 
whose  name  was  on  the  register  and  Downes  who  improperly 
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^  Pakt  IY.  ^    — though,  as  appears  by  the  sequel  in  Ship  v.  CrosakUl,  without 

actual  fraud — put  his  name  there.  Downes — who  suggestB  tint 
the  plaintiff  comes  too  late,  and  that  others  may  have  suffered 
by  the  name  being  left  on  the  register, — is  properly  met  by  the 
reply  :— "  It  does  not  lie  in  your  mouth  to  say  that."  A  fortwri, 
where  the  question  is  between  the  deceived  shareholder  and 
one  actually  guilty  of  fraud  in  the  matter ;  if  the  peraon  so 
guilty  says  that  his  adversaiy  is  barred  by  laches  or  that 
restitutio  in  integ^^um  is  impossible,  he  may  be  met  by  this 
personal  exception  or  reply. 
Peek  r.  Oumey,  Finally  the  point  appears  clearly  established  on  the  authority 
377^  of  the  decision  of  the  House  of  Lords  in  Peek  v.  Oumey,  L  R. 

6  H.  L.  377.  The  distinction  is  clearly  stated  by  Lord  Chelms- 
foi*d  (p.  384): — "The  suit  in  the  present  case  is  not  for  the 
rescission  of  the  contract,  but  is  founded  upon  the  loss  the 
appellant  has  sustained,  and  may  sustain,  in  consequence  of 
his  being  bound  by  the  contract  he  has  entered  into.  It  is  i 
proceeding  similar  to  an  action  at  law  for  deceit :  and  the  only 
amount  of  delay  which  could  be  a  bar  to  relief  is  fixed  by  the 
Statute  of  Limitations,  by  analogy  to  which  equity  generally 
proceeds  in  questions  of  laches."  Lord  Cairns  gives  his  judgment 
upon  this  point  to  a  precisely  similar  effect  (p.  402). 

Various  points  Having  touched  on  the  decision  of  the  lords   in  Peds  ▼. 

^^  vrourney.   Gttrney,  on  the  question  of  loichea,  I  must  state  the  other  point! 

considered  or  decided  in  that  case.  The  opinion  was  expressed 
by  Lord  Chelmsford  and  Lord  Cairns  that  there  was  actual  mis- 
representation in  the  prospectus  such  as  would  have  been  a 
ground  for  relief  if  the  action  had  been  brought  by  a  person  who 
had  on  the  faith  of  the  prospectus  applied  for  shares  and  to 
whom  shares  had  consequently  been  allotted.  But  all  the 
learned  lords  present  (Lord  Chelmsford,  Lord  Cairns,  and  Lord 
Colonsay)  considered  that  the  ordinary  and  primary  object  of 
the  issue  of  a  prospectus  of  a  company  is  to  induce  the  public 
to  apply  for  shares ;  and  that  the  shares  having  been  in  fact 
fully  applied  for  and  allotted  the  function  of  the  prospectus  wib 
exhausted.  They  accordingly  decided  that  the  plaintiff,  being 
a  transferee  and  not  an  original  allottee  of  shares,  could  not 
maintain  an  action  of  deceit,  or  a  suit  in  equity  for  the  same 
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object,  against    the   directors    who    had    issued  the  delusive   ^  Paw  IX.  ^ 
prospectus. 

Another  point  considered  in  Peek  v.  Oamey  was  that,  in  Can  one  dinctor 
regard  to  the  evidence  as  to  knowledge  of  the  contents  of  the  reapoMible  for 
prospectus,  one  of  the  directors  occupied  a  somewhat  different  *i»e  fc*"  o^  !»>• 

'       ^  *;  ^  coHlirecton  in 

position  from  the  others.     The  effect,  however,  of  the  judgment  an  action  for 

of  Lords  Chelmsford  and  Cairns  was  to  treat  him  exactly  like 

the  rest.     On  attentive  considemtion  of  their  judgments  I  think 

it  will  appear  that  this  was  not  on  the  ground  that  it  was 

unnecessary  to  bring  the  wilful  misrepresentation  home  to  this 

director  personally,  but  that  there  was  sufficient  evidence,  upon 

the  ordinary  presumptions  of  fact  in  such  a  case,  that  he  had 

actual  knowledge.     This  view  is  sanctioned  by  the  judgment 

of  Mr.  Justice  Fry  in  Cargill  v.  Bower,  10  Ch.  D.  502,  614. 

There  appears  to  me  nothing  in  the  opinions  given  in  Peek 

V.  Gurney,  to  tlii-ow  doubt  on  the  position  that  the  gist  of  the 

wrong  is  wilful  misrepreaenicUimi ;    though   they  suggest  a 

more  re^y  inference  of  the  false  intention  than  some  of  the 

other  cases  would  appear  to  warrant. 

The  point  was  also  considered  whether  the  right  to  relief  in  Does  an  action 
a  suit  in  the  nature  of  an  action  for  deceit,  became  transmitted  vi^e  against 
against  representatives  of  one  of  the  persons  charged  with  the  'ep"»'i*»'>^««* 
fraud.     The  rule  at  common  law  in  an  action  of  this  sort,  being 
considered  an  action  for  damages  for  a  personal  tort,  could  not 
be  so  transmitted.     But  this  was  not  necessarily  the  case  in  a 
suit  in  equity,  and  the  rule  of  equity  would  now  prevail  in  all 
actions.     The  rule,  according  to  the  opinion  of  Lord  Chelmsford 
(L.  R.  6  H.  L.  293)  in  Peek  v.  Ouimey,  is  that  the  right  of 
action  is  transmitted  against  the  representatives  of  the  wrong- 
doer only  if  the  estate  has  received  benefit  from  the  wrong  ;  and 
the  rule  as  to  transmission  to  the  representatives  of  the  person 
wronged  is,  that  the  right  of  action  transmits  if  and  to  the 
extent   that  the  estate  is  diminished  in  consequence  of  the 
wrong  (Ttoyci^o88  v.  Grant,  4  C.  P.  D.  40). 

In  the  Scotch  appeal  of  Davidson  v.  TuUoch  (8  M'Queen, 

783)  the  rule  according  to  Scotch  law  was  held  to  be  (using  the 

language  of  Lord  Cranworth,  p.  797),  that  "  if  a  wrongful  act  is 

o  o 
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fraudulently  peiTpetrated  to  the  injury  of  my  property,  and  if 
the  person  who  has  perpetrated  that  wrongful  act  dies,  I  hue 
a  right  to  go  against  his  representatives  for  redress."    TheooD* 
dition,  according  to  the  authorities,  that  the  executor  sbooU 
be  ''  lucratua,**  was  construed  as  merely  meaning  that  he  shooU 
have  assets  to  answer  the  claim.     The  point  is  thus  ocmcluhralf 
established  in  Scotch  law,  not  on  any  technical  rule,  but  on  a 
principle  of  equity  upon  which  it  is  unusual  to  find  an  esBeotiil 
difference  between  the  rules  adopted  in  England  and  Sootlaoi 
This  suggests  that  the  point  requires  further  consideration  befon 
accepting  the  single  judgment  of  Lord  Chelmsford  in  PeAi, 
Gumey  as  final  to  prove  that  the  rule  is  different  in  Engltod. 
In  support  of  this  suggestion  I  think  I  may  claim  the  expreBriou 
which  fell  from  Lord   Cranworth  in  Davidson  v.  TuUodi  (8 
Macq.  p.  795)  that  "  if  the  principle  of  transmission  is  not 
adopted  in  our  system  of  law,  the  circumstance  is  much  regretted* 
In  Peek  v.  Oui^ney  the  decision  of  Lord  Romilly  was  in  fc?our 
of  the  transmission   of  the  liability  (L.  R.  13  Eq.  79,  121) 
though  his  reasons  are  not  very  clear.     The  reasons  of  Lord 
Chelmsford  (L  R.  6  H.  L.  393—5)  are   on   the  other  hasd 
clearly  stated,  but  by  no  means  convincing. 

Distinction  Another  question  suggested  by  the  judgments  in  Pedb  t. 

andarimSal        Ouniey  is  what  is  the  difference,  or  is  there  any,  in  principle, 
imbiiity  in  cases    l>etween  the  liability  to  a  civil  action  for  damages  for  fTaad,aod 

criminal  liability.  In  his  judgment  in  Peek  v.  Gurmy.Lwi 
Cairns,  after  referring  to  the  acquittal  of  the  directors  od  i 
criminal  charge  arising  out  of  the  same  transactions,  said^- 
"  So  far  as  motive  is  concerned  they  may  be  absolved  from  •»/ 
charge  of  a  wilful  de8i(pi  or  motive  to  mislead  or  to  deframi 
the  public.  But  in  a  civil  proceeding  of  this  kind  all  that  your 
Lordships  have  to  examine  is  the  question.  Was  there  or  Wtt 
there  "tiot  miarepreserUation  in  point  of  fact  t  And  if  th«« 
was,  however  innocent  the  motive  may  have  been,  your  Lori- 
ships  will  be  obliged  to  arrive  at  the  consequences  which  pio- 
perly  would  result  from  what  was  done."  The  distinctioB 
between  the  intention  and  the  motive  in  reference  to  the 
question  of  liability  was,  perhaps  more  accurately,  put  by  the 
Chief  Justice  (Cockbuni)  in  his  charge  in  the  case  referred  to 
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(Finlason's   Report,   p.   254)  : — "  Eveiy   man   must  be  taken       Part  IX.   ^ 
primd  facie  at  least  to  have  intended  what  are  the  natural  Trial  of  directors 
and  necessary  consequences  of  his  acts;  and  if  you  find  that  Gj^er&'co. 
there  was  misrepresentation,  and  that  ended  in  defrauding  the 
parties   to   whom   it   was   addressed,   the   fair  and  legitimate 
inference  is,  that  the  intention  was  that  the  act  done  should 
carry  with   it   the   consequences  that   have   followed  from  it. 
But  this  presumption  may  be  rebutted  by  the  other  circum- 
stances of  the  case ;  and  when  intention  entei*s  so  largely  into 
the  consideration  of  the  question  of  guilt  or  innocence  as  it 
does   in   a  charge  of  conspiracy  and  fraud,  it  becomes  most 
important  to  look   to  see  what  motives  could  have  operated 
upon  the  mind  of  the  party  charged  to  induce  him  to  commit 
the  offence." 

It  may  indeed  be  doubted   whether  the  distinction,  which  Liability  in  an 
undoubtedly  is  a  real  one,  between  criminal  liability  for  fraud  c^n  it  be  distin- 
and  liability  to  a  civil  action  for  damages  can  be  put  in  very  ^^S^^™ 
definite  language.     As  the  Chief  Justice  said  in  the  commence-  liability  ? 
ment  of  his  charge  just  referred  to,  "  In  a  case  of  this  kind,  we 
are,  as  it  were,  upon  the  very  confines  which  separate  the  civil 
and  the  criminal  law."     The  indictment,  it  may  be  mentioned, 
was  laid  both  under  the  Act  (24  &  25  Vict.  c.  96,  s.  84),  and  as 
a  charge  of  conspiracy  to  defraud  the  pereon  who  might  apply 
for  shares.     Even  in  a  criminal  charge  of  this  kind,  the  Chief 
Justice  allowed  that  you  might  infer  the  intention  from  the 
act.     And   this   inference   was  very  strongly    and   effectively  Trial  of  City  of 
pressed  by  the  Lord  Justice  Clerk  (Moncrieff )  in  his  charge  to  directors, 
the  jury  in  the  case  of  the  City  of  Glasgow  Bank  Directors. 
There  the  directors  were  charged  (under  the  more  elastic  form 
of  an  indictment  according  to  Scotch  law)  with  the  "fabrifi- 
cation  and  falsification  of  a  balance  sheet  for  the  purpose  of 
concealing    and  misrepresenting  the  state  of  the  Company's 
affairs  with  intent  to  defraud."     There  was  proof  of  an  actual 
falsification  of  the  figures  appearing  on  this  balance  sheet ;  and 
the  view  pressed  by  the  Lord  Justice  Clerk  upon  the  jury  was 
that  iftJie  directors  knew  that  the  figures  were  sofaZsifijed  when 
they  issued  the  balance  sheet,  it  was  immaterial  that  their  motive 
might  have  been  the  (perhaps)  innocent  one  of  enabling  the 
Bank  to  tide  over  its  difficulties. 

0  0  2 
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^  Part  IX.    ^        The  real  distinction  is  that  in  a  criminal  trial  of  this  kind 

the  issue  is  determined  on  a  broad  consideration  of  the  conduct^ 
in  its  moral  aspect,  of  the  person  charged  ;  and  where  the  &eii, 
in  the  opinion  of  the  judge,  favour  the  view  that  the  conduct  of 
the  defendants  has  been  in  the  main  honest,  he  will  empbaticiDj 
urge  upon  the  jury  the  point  that  the  "  intention  to  deoeiie 
and  defraud  "  is  essential  to  the  offence  charged.  It  is  onlybj 
the  emphasis  and  reiteration  of  this,  in  slightly  varied  language^ 
and  perhaps  with  the  addition  of  the  word  "  deliberate  "tbat 
the  crime,  as  distinguished  from  the  delict,  can  be  described. 
In  the  case  of  the  City  of  Glasgow  Bank,  when  once  the  jmy 
were  satisfied  that  the  directors  knew  of  the  falsification  of  the 
figures  before  issuing  the  report,  there  was  no  room  for  qaestioQ 
as  to  the  honesty  of  the  act.  In  the  case  of  Overend,  Gmney  Jc 
Co.,  the  misrepresentation  relied  on  depended  on  a  nice  ooih 
sideration  of  the  meaning  of  the  prospectus  as  contrasted  witk 
the  real  facts ;  and  the  general  conduct  and  motives  of  the 
directors,  which  the  criminal  trial  brought  out  in  a  very  lawar- 
able  light,  might  well  be  taken  into  consideration  upon  die 
question  whether  there  was,  in  a  criminal  sense,  an  intention  to 
deceive.  That  the  facts  in  evidence  in  Peek  v.  Gurney  amounted 
to  misrepresentation  on  which  the  defendants  were  liable  in  a 
civil  suit,  was  the  opinion  of  Lords  Chelmsford  and  Cairns ;  bot» 
giving  that  opinion  all  due  weight,  it  may  be  qaestiooed 
whether  if  such  a  case  had  been  tried  with  a  jury,  a  verdict 
might  not,  in  accordance  with  the  evidence,  have  been  gifoi 
for  the  defendants. 

Trial  of  West  of        In  the  trial  of  the  West  of  England,  &c..  Bank  directon, 

England,  &c.,  .  .  .        j 

liuiik  directors,     which  took  place  before  Chief  Justice  Cockburn  in  April  and 

May  1880,  the  question  arose  out  of  the  statements  contained 
in  a  published  balance  sheet.  The  indictment  was  laid  soklj 
on  the  statute  (24  &  25  Vict.  c.  96,  s.  84).  What  was  relied  on 
as  a  falsification  consisted,  mainly,  of  the  i^ete^iti^m  of  tt 
estimate  of  assets  which,  being  based  on  the  valuation  of  as 
iron  business  taken  to  by  the  Bank  in  liquidation  of  a  debt, 
had  by  reason  of  the  depression  of  trade  become  delusive ;  but 
there  was  no  suggestion  that  the  figures  had  been  in  any  ^7 
manipulated   to  produce   the  result.    The  trial  ended  in  aa 
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acquittal  after  a  charge  to  the  jury  strongly  in  favour  of  the       Part  IX.  ^ 
defendants. 

In  this  charge,  the  Chief  Justice,  after  reading  the  section 
of  the  statute,  said,  "  You  must  be  satisfied  on  this  indictment 
before  you  can  pronounce  the  defendants  guilty  of  the  offence 
charged  against  them  of  these  things :  that  there  has  been  a 
falsification,  and  an  intentional  falsification,  of  the  accounts 
made,  circulated,  and  published,  by  the  directors ;  and  you 
must  further  be  satisfied  that  the  falsification  of  the  accounts 
has  been  done  with  a  fraudulent  intention,  and  with  the 
fraudulent  intention  first  to  defraud  the  present  shareholders 
and  creditors  of  the  company,  and  secondly  to  induce  other 
persons  to  become  shareholders,  those  who  held  out  the  induce- 
ment knowing  that  the  company  was  in  an  insolvent  condition 
and  that  they  were  committing  a  fraud  upon  incoming  share- 
holders by  the  representations  which  they  made  as  to  the  value 
of  the  assets  of  the  company." 

After  stating  the  manner  in  which  an  attempt  had  been 
made  to  realise  the  debt  due  from  the  owner  of  the  iron 
business  which  the  directors  had  taken  over  and  converted  into 
a  limited  company  (called  Booker  &  Co.  Limited)  he  pro- 
ceeded: "The  property,  however,  still  remained,  and  the 
question  arises  whether  in  representing  the  property  as  part 
of  the  assets  of  the  bank  the  directors  were  guilty  of  falsifying 
the  accounts,  and  whether  if  those  accounts  were  untruthful 
they  were  intentionally  so  made  by  the  directors  with  intent  to 
defraud.  The  first  question  for  you  thei'efore  will  be  whether  in 
valuing  this  property  as  part  of  the  assets  of  the  company  in 
the  balance-sheets  this  representation  of  the  value  of  its  assets 
was  false  or  truthful."  Then,  after  remarking  upon  the  diflS- 
culty  of  laying  down  a  principle  for  the  valuation  of  such  a 
fluctuating  property  and  describing  the  valuation  actually 
adopted,  he  continued  : — **  Even  supposing  that  the  directors 
were  altogether  wrong  in  the  valuation  they  put  upon  those 
assets  of  the  bank,  that  would  not  be  sufficient  to  support  this 
charge  without  an  intention  on  their  part  to  defraud  is 
established." 

He  then,  in  regard  to  a  reference  which  had  been  made  on 
the  part  of  the  prosecution  to  the  charge  of  the  Lord  Justice 


566  FRAUD  AND  BREACH  OF  CONFIDENTIAL  DUTY. 

Part  IX.       Clerk  in  the  City  of  Glasgow  Bank  case  already  mentioiieil 
remarked  upon  the  unfairness  of  quoting  observations  madeiB 
an  entirely  different  case  on  a  different  form  of  indictment)  nd 
proceeded  : — '*  Are  you  prepared  to  say  that  their  aooountB  an 
intentionally  falsified  ?    But  even  if  you  should  be  of  opinkiB 
that  the  accounts  were  intentionally  falsified  that  alone  woold 
not  be  sufficient  to  determine  the  question,  because  even  if  joa 
are  of  opinion  that  the  defendants  acted  contrary  to  their  dntj 
in  treating  the  property  as  a  real  and  substantial  asset  of  the 
company,  you  will  have  to  say  whether  you  are  satisfied  that 
they  did  so  with  the  fraudulent  purpose  of  defrauding  the  shan- 
holders  and  the  creditors  of  the  company,  or  to  induce  penom 
to  become  shareholders  in  order  to  defraud  them  also.    There 
could  scarcely  have  been  any  intention  on  their  part  to  defraud 
the  shareholders  and  the  creditors,  because  it  is  plain  that  the 
very  first  thing  that  could  be  done  under  the  circumstanoea  in 
the  interests  of  the  shareholders  and  of  the  creditors  was  to 
keep  the  bank  going.     Sir  J.  Holker  suggests  that  that  waa  the 
very  motive  of  the  fraud  he  imputes  to  the  defendants.   But 
how  could  keeping  the  bank  going  defraud  the  shareholden  or 
the  creditors  ?    No  doubt  to  have  made  the  real  state  of  thingi 
known  would    have  been   to  have  produced    an    inmiediate 
depreciation  of  the  property  of  the  shareholders,  and  it  waa  in 
the  interest  of  the  shareholders  that  the  fact  should  be  kept  aa 
it  were  in  abeyance,  and  not  at  once  disclosed,  so  as  to  alam 
the  public.     It  would  be  of  no  advantage  to  the  shareholden  to 
be  told  that  their  shares  were  worthless.    I  wish  you  to  exeraae 
your  own  judgment  upon  this  point,  but  I  confess  that  I  cannot 
see  how  it  would  have  been  for  the  advantage  of  the  shaio- 
holders  that  these  circumstances  should  have  been  made  knowi 
to  them,  assuming  that  the  circumstances  were  such  as  really  to 
disturb  the  value  of  the  shares.     Of  course  it  may  be  a  question 
how  far  concealment  of  the  true  state  of  affairs  of  the  bank 
induced  persons  to  become   shareholders ;  that  is  a  diffiwrent 
matter,  and  if  the  intention  of  the  directors  was  by  concealing 
the   true    state    of   things — that  is   to   say,   the   temporarily 
diminished  value  of  the   shares   in   Booker  &   Co.  (lA)— *• 
enable   the   shareholders  to   sell  their  shares   and  so  induce 
persons  outside  to  buy  their  shares,  that  might  bring  the 
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defendants  within  the  statute,  although  there  is  considerable    ^  Pabt  IX.   ^ 

doubt  upon  that  point.     You  must  recollect,  in  coming  to  a 

conclusion  as  to  whether  the  defendants  were  actuated  by  » 

fraudulent    intention,   that   when    these    balance-sheets  were 

published  the  bank  was  not  on  the  eve  of  dissolution,  that  it 

was  a  going  concern,  and  likely  to  last  for  yeai-s.     You  must 

look  at  what  was  present  to  the  minds  of  the  directors  with 

regard  to  the  present  and  future  position  of  the  company.     The 

bank  was  at  that  moment,  as  regarded  the  public,  under  most 

flourishing   conditions,   and   any   man  joining  it  would   have 

become  a  shareholder  in  a  going  and  prosperous  concern,  and 

would  have  benefited  by  its  dividends  which  the  directors  were 

able  year  by  year  to  distribute  amongst  the  shareholders,  and  if 

these  doubtful  securities  were  realized  at  any  time,  and  should 

come  back  into  the  coffers  of  the  bank  in  the  form  of  cash,  the 

new   shareholder  would  benefit  by  it  in  the  future  and  his 

dividends  and  his  bonuses  would  be  increased  by  their  produce. 

Unless  you  are  of  opinion  that  there  was  present  to  the  minds 

of  the  defendants  immediate  danger  to  the  bank,  and  that  they 

made  false  balance-sheets  to  meet  that  danger,  I  do  not  see  how 

you  can   convict  them   of  fraudulent  intention.     If  you   are 

satisfied  that  there  was  no  such  fraudulent  intention  on  their 

part,  this  indictment  fails." 

The  charge,  it  will  be  observed,  suggests  the  doubt  whether  a 
conviction  would  have  been  warranted  under  the  statute,  even 
if  there  had  been  an  actual  falsification  of  figures,  such  as  had 
taken  place  in  regard  to  the  City  of  Glasgow  Bank.  Apart  from 
this  point,  the  charge  is  a  good  illustration  of  the  mode  in  which 
an  experienced  judge,  strongly  imbued  with  the  impression 
produced  by  the  whole  evidence  in  the  case,  of  honest  in- 
tention on  the  part  of  the  directors,  puts  the  question  of 
intention  to  the  jury.  And  yet,  it  is  only  by  the  iteration  of 
the  phrase  "  fraudulent  intention,"  which  is  hardly  stronger  than 
the  phrase  "  purpose  of  deceiving "  used  by  Lord  Glencorse 
in  the  civil  action  above  referred  to  (p.  551,  supra),  that  the 
distinguishing  feature  of  the  crime  charged  is  impressed  upon 
the  minds  of  the  jury. 

I  must,  in  conclusion,  advert  to  the  construction  or  presump-  Companies  Act, 

lHt)7.  •.  88. 
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Vlki  IX.  ^   tion  of  fraud,  which  arises  by  the  38th  section  of  the  Compaioei 
Act,  1867  (30  &  31  Vict  c.  131)  which  is  as  foliows.— 


FroepectuB,  &c., 
to  specify  dates 
and  names  of 
parties  to  any 
contract  made 
prior  to  issue 
of  such  pro- 
spectus, &C. 


'*  Every  prospectus  of  a  compaDy,  and  eveiy  notice  invitiDg 
persons  to  subscribe  for  shares  in  any  joint-stock 
company,  shall  specify  the  dates  and  the  names  of 
the  parties  io  any  contract  entered  into  by  tlie 
company,  or  the  promoters,  directors,  or  tnuteei 
thereof,  before  the  issue  of  such  prospectus  or  notioB, 
whether  subject  to  adoption  by  the  directors  or  die 
company,  or  otherwise  ;  and  any  prospectus  or  notice 
not  specifying  the  same  shall  be  deemed  frandol^ 
on  the  part  of  the  promoters,  directors,  and  officerB  d 
the  company  knowingly  issuing  the  same,  as  regards 
any  person  taking  shares  in  the  company  on  the 
faith  of  such  prospectus,  unless  he  shall  have  had 
notice  of  such  contract" 


Construction  and 
effect  of  this 
section. 

Oover's  case. 


Twycro88  t. 
(jhxuU. 


It  was  held  under  this  section  by  a  majority  of  the  Coart  of 
Appeal  (James,  L. J.,  Bramwell,  B.,  and  Hellish,  L.J.,  against  the 
dissent  of  Brett,  J.,)  in  Oover'a  case  (1  Ch.  D.  182),  that  the 
omission  to  specify  an  agreement  which  ought  to  have  been 
specified  under  this  section  did  not  give  the  shareholder  a  right 
to  have  his  name  removed  ;  but  only  a  remedy  by  action  against 
the  person  guilty  of  the  omission. 

The  construction  and  effect  of  this  section  was  much  can- 
vassed in  TwycToas  v.  Grant  (2  C.  P.  D.  469)  which  was  an 
action  of  damages  against  promoters  by  an  allottee  who  had  taken 
shares  on  the  faith  of  a  prospectus  which  it  was  alleged  did  not 
satisfy  the  statutory  requirement.  The  jury  found  that  the 
contracts  omitted  (although  not  purporting  to  be  contracts  by 
or  vrith  the  company,  or  by  the  promoters  as  such)  were 
material  to  be  made  known  to  the  intended  shareholders  of  the 
company.  By  the  unanimous  decision  of  the  Common  Pleas 
(Lord  Coleridge,  C.J.,  Grove  and  Lindley,  JJ.,)  judgment  was 
given  in  favour  of  the  plaintiff;  and  this  decision  stood  affinned 
through  an  equal  division  of  opinion  (Cockbum,  C.J.,  and 
Brett,  L.J.,  affirming  against  Kelly,  C.B.,  and  Bramwell,  Ut 
dissenting  in  the  Court  of  Appeal.     A  similar  decision  is  given 
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by  a  majority  of  the  Court  of  Appeal  (JBaggallay  and  Thesiger       Part  IX. 
tdJJ.,   against    Bramwell,   L.J.,   dissenting),  in    SvJUvan  v. 
Mitoalfe,  5  C.  P.  D.  455. 

The  result  on  the  balance  of  authority,  is  that  all  contracts  Result. 
material  to  be  known  in  order  to  enable  the  intending  share- 
holders to  form  a  judgment  on  the  proposed  enterprise  must  be 
stated,  that  a  promoter  acting  contrary  to  the  statute  is  liable 
in  an  action  of  damages  to  the  allottee  who  has  applied  for 
■hares  on  the  strength  of  the  prospectus ;  and  that  the  measure 
of  damages  (the  shares  being  and  having  been  all  along  in- 
trinsically worthless,  although  at  one  time  quoted  at  a  nominal 
premium)  is  the  amount  paid  upon  tbem. 
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defeat  the  condition  3^ 

ACCIDENTAL  FIRE, 

where  during  progress  of  execution  of  work  to  be  paid  for  on  com- 
pletion, premises  were  destroyed  by  a.  f.  so  as  to  render  com- 
pletion impossible,  contractor  held  not  entitled  to  recover  for 

work  done 230-3  '^ 

where  music-hall  burnt  down  by  a.  f.,  performance  was  excused 
of  an  agreement  to  let  it  for  a  particular  day 3 

ACCOUNT, 

meaning  of  contract  for  the  "account*'  according  to  the  usage  of 

the  London  Stock  Exchange  (quod  vide) 

"ACCOUNTANT," 

description  of  grantor  of  bill  of  sale  as  an  a.  in  affidavit  prescribed 

by  Bills  of  Sale  Act 1 

ACCOUNTS, 

cases  upon  rule  of  London  Stock  Exchange  (q.  v.)  whereby  the  a. 
of  a  defaulting  member  are  peremptorily  closed         .        .      481 
partner  has  presumed  authority  of  the  firm  to  state  a.        .        .    .      4 
where  a.  have  been  fiUsified  and  the  false  a.  published  by  Bank 
Directors  with  knowledge  that  they  were  falsified,  criminal  in- 
tention may  be  inferred  without  assigning  a  particular  motive  . 
ACT  (OVERT), 

indicating  consent  necessary  to  make  a  contract    ....      1 
sufficient  to  indicate  acceptance  of  offer,  is  the  irrevocable  dis- 
patch of  a  communication  to  that  effect 1 

indicating  an  intention  to  retain  goods  necessary  to  acceptance  of 

them .1 

what  acts  are  not  evidence  of  acceptance     .        •       •       •         169—1 

what  acts  are  conclusive  of  acceptance 1^^ 

what  acts  are  evidence  of  acceptance 172—1 

whether  the  same  a.  as  that  which  is  conclusive  of  performance  of 
the  contract  is  required  to  indicate  acceptance  so  as  tolet in 
parol  evidence  under  the  Statute  of  Frauds         ....      1^»     -' 
conditional  acceptance  suggested  as  a  description  of  the  situation 

in  certain  cases 1 

to  indicate  refusal  to  take  delivery  must  be  an  a.  promptly  ex- 
pressing intention  not  to  take  the  goods  into  possession     •        .      L  ^ 
what  a.  is  necessary  to  effect  stoppage  in  trantitu       .        .         362— 3625^^^ 
in  order  to  rescind  a  contract  (on  the  ground  of  fraud  or  other- 
wise) there  must  be  a  fresh  a.  with  the  intention  to  rescind  h^^  ^3*^ 
election  may  be  determined  by  a.  as  well  as  by  word.                .    .      5^  .^^2t 
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ACT  OF  BANKRUPTCY, 

meaniDg  and  effect  of 79,  81 — 87 

the   circnmstances   constituting  an  a.  of  b.   under  the  statute 

enumerated 82 

conveyance  of  all  property  for  benefit  of  creditors  generally 
has   been   established  to   be   an  a.   of   b.   independently   of 

statute  .        .  82 

assignment  of  property  generally  for  past  debt  is  an  a.  of  b.       .    .        84 
but  in  consideration  of  a  past  debt,  and  a  fresh  tvbttantial 

advance,  is  not 84 

if  a  prior  agreement  is  set  up  to  support  an  assignment,  the  burden 
of  proof  of  bona  fides  is  on  the  person  claiming  under  the  as- 
signment        86 

member  of  Stock  Exchange  giving  to  secretary  of  Stock  Exchange 
Committee  a  cheque  for  6000Z.  forming  his  whdle  banker's 

balance  held  to  be  an  a.  of  b. 86 

arrangement  by  trader  to  give  execution  creditor  the  benefit  of  his 

security  without  actual  sale  is  an  a.  of  b 86,  87 

debtor  drawing  out  all  his  balance  on  the  eve  of  bankruptcy  and 
handing  it  to  a  creditor  who  consented  to  hold  it  on  the  terms  of 
being  allowed  to  pay  his  own  debt  out  of  the  money  is  an  a.  of  b.        87 
saving  clause  (sect.  94  of  Act  of  1869)  to  persons  without  notice    .        90 
completion  of  a.  of  b.  on  which  the  adjudication  is  made  or  of  a 
previous  a.  of  b.  within  12  months  preceding  the  adjudication 
determines  the  "  commencement  of  the  bankruptcy  "         .        .        96 
to  which  liquidation  by  arrangement  relates,  is  the  first  within 

12  months  before  the  appointment  of  the  trustee         ...        96 
demand  of  possession  not  made  until  after  an  a.  of  b.,  leaves  goods 

in  reputed  ownership 99 

notice  of  assignment  to  take  trade  debt  out  of  reputed  ownership 

must  be  before  a.  of  b. 104 

person  without  notice  of  a.  of  b.  not  protected  by  the  saving  clause 
in  the  95th  section  of  the  Bankruptcy  Act,  against  avoidance  of 

unregistered  bill  of  sale 123 

ejEecuting  bill  of  Fale  on  the  eve  of  bankruptcy  on  demand  in 

accordance  with  previous  agreement,  is  not  an  a.  of  b.        .        .      123 
relation  back  to  a.  of  b. ;  a  long  established  principle  of  bank- 
ruptcy law,  and  now  regulated  by  section  1 1  of  the  Bankruptcy 

Act,  1869 127>  128 

saving  clause  as  to  execution  creditor  not  having  notice  of  a.  of 

b.  (sect.  96,  sub-sect.  3,  of  Bankruptcy  Act,  1869)  .  .  127,  128 
filing  of  a  petition  of  liquidation  under  the  Bankruptcy  Act  is  an 

a.ofb. 129 

notice  of  prior  a.  of  b.  to  execution  creditor  at  any  time  before  his 

execution  is  perfected  by  sale,  invalidates  the  execution  .  .  129 
if  purchaser  has  notice  of  a.  of  b.  it  invalidates  the  sale  .  .  .  IHO 
what  if  purchaser  has  no  notice  of  a.  of  b.  while  execution  creditor 

has? 130 

although  seizure  and  sale  (for  over  £60)  of  goods  of  a  trader  is  an 
a.  of  b.  it  is  not  necessarily  a  void  transaction,  and  purchase  at 
sale  in  good  faith  is  valid,  and  execution  ci-editor  entitled  to  the 
proceeds  under  sect.  87  if  no  notice  is  given  within  14  days,  of 

prior  a.  of  b 131,132 

what  if  seizure  takes  place  before  a.  of  b.  and  notice  of  a.  of  b.  is 
given  before  sale  ? 132—134 
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ACT  OF  GOD. 

where  estate  is  determined  bj,  embldnents  belong  to  tcnuit  or 

hU  penonul  represenlniive I<i 

tCDdering   periornuuico    of   lytreement  impossihle   cieiisce    per- 
formance        .311 

ACT  OF  PARLIAMENT.     (Hoe   StaMr.) 
ACTION, 

remedy  by  a.  for  breach  of  the  eonlnir.t  conmderei)      .        .         37r — 389 
1.  Breaches  bj  the  seller  the  propolj-  not  having  pas9cil. 
The  important  qoeBliou  is,  what  U  the  measan:  of 

daniape«(7.  ti.) S'fi 

apeoial  ilnma<!e 379 

II,  BreiuJhea  bj  seller  affcr  property  hn.«  pawed, 

■pecSfle  delivery  ui.iy  \f  ordered        ....      3S3 

danwgci  for  cm  vers  ion 3K3 

•.  tot  breach  of  warrruity 3W1 

measure  of  dnniagcH  (uv  imch  bres<;ii       .  .     .      3^4 

III.  Breachei  by  the  biiyei*  Liefure  the  prnperiy  has  passed. 


'e  of  dHD 
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IV.  Bre«ch  by  the  buyer  after  the  propfrij-  has  piuwcd        .      3WJ 

V.  Kffeot  And  mode  of  ext-rrise  of  rejecii.ju    .        .        .    .      3B7 

bealdea  icjccliiig,  buyer  may  have  a  ri|;ht  of  a.  tai 

brawb S»7 

for  deceit,  particuiBrty  HgaioBt  direetnrs  of  a  eouipany  personally, 

tor  fraudulent  misrepresentHiii.iis 611.  550 — 560 

dotal  the  a.  survirc  af;uitij<i  veprcsenlativra  ?  ...      T,&i 

temblf,  that  a  staiutary  right  of  a.  of  this  nature  is  given 
on  a  fumjrfnur'iff  finud  under  eect.  l-tS  of  the  ('uTn|ianieH 

Aol,  1B67         . M6 

(Bee  also  MigJU  of  Action.) 
ACTUAL  DELIVERY, 

a  [ihni.s...  ,i^,-,l  tiimnrk  llio  sift; 

ACTUAL  IMCCKIPT. 

required  I«  satisfy  llie  I7lh  s.-c 
is  generally  prinr  lu,  l»il  mu; 

ill  bulky  gf»^is,  sui'h  .i-  liiiibi'r 
mny  l«  TOiiBtiliit,..!  l.y  niiy  ,■ 


"(';.'■- 


and  Piippnrlcd  nn  nulhnrily 

where  seller's  wnrelioUMm-iii  .'itdinin  tip  I 
by  wUei'  beeuniiiifr  Isiiii^c  of  huyor  h,  ir^ 
distiiigtiUhed  from  coiiidruelivt  |Kis'<e.'i$ii 
recapilulalii)n  of  beads  under  which  a.  r. 
criteria  of  pmspssion  (such  as  lo  divest  p 
pared  with  those  of  a.  r.  iiv  buyer 
ADMIRALTY, 

Coiirtof.  formerly  the  only  Court  which 
order  sale  of  the  subject- mm ter 
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DMISSION, 

in  writing  of  contract  distingaished  from  writing  adopted  aa 

medium  of  consent  to  settle  the  terms 198 

partner  has  presumed  power  to  make  a.  so  as  to  bind  the  firm  .    .      492 
but  the  presumption  yields  to  eyidence  that  the  admission 

was  false  and  a  fraud  on  the  firm 492 

DVBRTISEMENT, 

for  tenders,  containing  notice  that  "contractors  will  have  to  sign  a 

written  contract  after  acceptance  of  tender/'  no  contract  until 

such  signature 141 

FFIDAVIT, 

prescribed  by  Bills  of  Rale  Act,  essentials  of 114 

cases  as  to  sufficiency  of  such  a. 116 

FTER-ACQUIRED  PROPERTY, 

mortgage  of,  may  be  good  as  equitable  assignment  if  sufficiently 

specific 43 — 18 

of  company,  may  be  charged  generally 48,  49 

GENCY, 

relation  between  shipper  and  consignee  in  different  countries  often 

one  of  a.,  but  is  that  of  seller  and  buyer  as  well      .        .        .  238,  239 

defined 393 

grounded  on  concurrent  intention 393 

capacity  of  persons  to  enter  into  relation  of  a.  .  .  .  .  394 
presumed  to  be  incapable  of  delegation  .  .  .  ^  .  .  395 
but  may  be  delegated  under  mandate  containing  express  power  to 

delegate 396 

ratification  in  regard  to  a. 396 — 398 

agents  distinguished  as  general  and  special,  meaning  of  this  .     398 — 402 

of  wife  for  husband — presumed  authority 402 — 407 

reciprocal  duties  arising  out  of  a 407 

of  factors  (as  understood  in  English  law) 408 — 422 

of  auctioneers 422 

of  brokers  for  sale 424 — 438 

insurance 438—442 

stock  and  share 442^485 

of  masters  of  ships 485 — 490 

of  partners 490—498 

of  agents  for  commercial  companies  and  corporations    .        .     498 — 509 

qualified  a.  of  promoters 505 — 509 

(And  see  Agent. ) 
GENT, 

person  holding  himself  out  as  a.,  so  as  to  induce  another  to  deal 

with  him,  is  treated  as  rtarranting  his  authority         ...        34 

special  a.  for  sale  (commonly  called  a  broker) 38 

under  exceptional  circumstances  master  of  ship  may  Ix^come  a.  for 

the  owners  of  the  goods  carried,  and  in  case  of  extreme  necessity, 

to  sell  them 38 

for  sale,  holding  security  on  his  own  account 53 

acceptance  of  offer  sent  by  party's  own  a.  not  complete  until 

delivered 137 

where  sent  by  post,  the  post  is  the  a.  of  party  to  whom  sent  .  .  137 
secui  in  France,  where  by  rules  of  post-office  the  letter  is  revocable 

under  certain  conditions 139 — 140  «. 

auctioneer  is,  until  fall  of  hammer,  a.  of  the  vendor  alone .  .  .  141 
employer  of  a.  in  betting  transactions  can  recover  winnings  received      154 
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PAOi 
AG  E^T  ^cantinwd, 

if  character  of  a.  is  changed  from  forwarding  a.  into  warehooBeman 
for  purchaser,  goods  are  actually  received  by  him       •        •       •     182 

competent  to  prove  by  parol  evidence  that  person  appearing  as 
principal  on  face  of  writing  is  really  the  a.  for  another       .       .     20S 

but  not  competent  for  a.,  whose  name  appears  on  the  contract  as 
principal,  to  relieve  himself  from  being  sued  on  it  .        .        .         21  ^) 

}l  contract  signed  by  a.  as  such,  he  is  prima  facie  not  a  party  to 

the  fontract 21 —  ^ 

if  a.  signs  not  expressly  in  that  character,  he  makes  himself  a 
party,  unless  a  contrary  intention  appears  from  the  document   .     2W     1 

person  contracting  as  a.  for  a  principal  who  has  no  legal  existence, 
or  for  a  foreig^i  constituent  who  is  not  proved  to  have  given 
authority  to  the  a.  to  bind  him,  renders  himself  personally 
liable 2]^^2 

intention  to  sign  as  a.  negatived,  where  an  auctioneer's  clerk  signed 
thus,— "  Witness  J.  N." 2^^» 

who  is  an  a.  lawfully  authorised  to  sign  a  memorandum  of  a  bargain  

under  Statute  of  Frauds  7 221, 2G"""r=^* 

to  sign  memorandum  under  Statute  of  Frauds  cannot  del^ate  his 
authority •        .        •        • 

plaintiff  on  record  cannot  be  treated  as  a.  of  defendant  to  sign 
contract 222, 

traveller  of  wholesale  dealer  not  presumed  to  be  a.  of  person  on 
whom  he  calls,  to  sign  contract 

auctioneer  is  a.  of  both  parties  to  sign  memorandum  of  contract 

made  at  auction        ....••••••     2    

but  not  a.  of  bidder  to  make  a  contract  for  him      .        .      22^^224 

consignor  from  abroad  may  be  a.  for  consignee  although  the  re- 
lation  of  buyer  and  seller  exists  as  well        .        .        .      238,  239, 

in  order  to  make  appropriation  by  foreign  shipper  conditional  on 
acceptance  of  drafts  by  buyer,  he  ought  to  send  the  bill  of 
lading  to  an  a.  of  his  own,  who  should  deliver  it  to  the  buyer 
requesting  his  acceptance  of  the  bill  of  exchange,  in  which  case 
the  appropriation  would  be  conditional    .        .        .        .251,  256, 

common  carrier  to  whom  goods  sold  are  delivered  is  a.  of  the  buyer     2n^    ^^ 

but  if  seller  has  contracted  to  deliver  at  a  certain  place,  the  carrier 
to  that  place  is  the  a.  of  the  seller  and  not  of  the  buyer     .        .      27^    ''° 

receiving  uncertain  order  is  entitled  to  the  benefit  of  the  construc- 
tion honajide  adopted  by  him 297,  42^2^  -22 

special  contract  under  which  trader  having  on  his  premises  for  sale 
goods  sent  by  manufacturer  was  held  to  have  received  them  as  a.      31  'M-    -^'^ 

for  sale  whether  authorised  to  give  a  warranty,  depends  on  usage  .      32^a^  ** 

delivery  of  goods  to  buyer's  a.,  whether  a  warehouseman  or  a  for- 
warding a.,  transfers  the  possession  to  buyer  and  divests  the 
seUer 3.**=^^^^ 


in  shipment,  if  ih/^  jus  disponendi  is  reserved,  the  shipmaster's 
character  as  a.  for  the  buyer,  is  kept  in  suspense  likewise       ,    .      ^o-^P^-* 

goods  in  transitu  (where  question  of  stoppage  fit  transitu  arises) 
are  necessarily  in  the  hands  of  an  a.  for  the  buyer      ...      3 

goods  delivered  on  buyer's  own  ship  are  not  in  transitu.  For,  unless 
the  shipper  has  reserved  the  jus  disyonendi  (in  which  case  cadit 
quastio  since  he  retains  possession  by  the  master  as  his  a.)  they 
are  delivered  to  the  master  as  the  servant  (not  the  a.)  of  the 
owner  and  are  at  home  in  his  hands 
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goods  delivered  on  a  ship  chartered  by  the  buyer  on  a  mere  eon," 

tnuit  ofoarrmge^  or  to  a  shipping  a.  of  the  buyer,  are  in  transitu      Aol 

the  character  of  the  a.  who  holds  the  goods  for  the  buyer,  t.f. 

whether  he  is  aciing»in  the  capacity  of  carrier  or  warehouseman, 

is  the  criterion  of  whether  the  goods  are  in  transitu  .        .      351 

critical  cases  as  to  tranHtut  are  those  where  the  goods,  intended 

for  a  market  elsewhere,  are  for  the  moment  stationary  in  the 

hands  of  the  a. ;  and  the  question  is  whether  the  goods  are  In 

the  hands  of  the  a.  at  a  stage  of  their  journey,  or  are  waiting 

further  orders  from  the  buyer  to  set  them  again  in  motion  .        .      352 

decisions  illustrating  this  criterion 362 — 358 

in  what  circumstances  is  transitvs  ended,  although  the  goo^f  are 

still  physically  in  the  hands  of  the  forwarding  a.         .        .    358 — 360 

relation  between  principal  and  a.  grounded  on  intention    .  .      393 

capacity  of  a.  so  as  to  incur  obligations  is  the  same  as  in  other 

cases  of  contract 394 

but  in  order  to  bind  principal  it  is  only  necessary  that  the  a.  is 

capable  of  acting  in  fact 395 

not  presumed  to  be  empowered  to  delegate  agency         .        .        .      395 

but  may  be  so  empowered  by  the  express  terms  of  the  mandate     .      895 

ratification  is  the  concurrence  of  intention  of  the  principal  after 

the  act,  with  that  of  the  a. 396 

meaning  of  the  expressions  general  a.  and  special  a,       .        ,     398 — 402 

▼arious  important  and  extensive  classes  of  agents  enumerated        .      402 

presumptions  as  to  wife's  authority  as  a.  for  her  husband  .  403 — 407 

bound  to  execute  his  mandate  faithfully,  and  with  reasonable  care      407 

entitled  to  be  supplied  with  funds  to  meet  liabilities,  and  to  be  paid 

his  commission 408 

must  account  for  any  further  profit  which  he  may  handle  in  respect 

of  the  transaction 408 

Particular  classes  of  agents : — 

1.  Factor : 

a  general  a.  having  authority  to  sell,  and  having  possession 

or  control  of  bulk 408 

his  presumed  authority  by  usage 409 — 412 

by  the  Factors  Acts     .        .      412 — 421 
duties  of  consignor  as  a. 421 

2.  Auctioneer 422 

has  possession  and  a  lien 423 

his  implied  authority 423 

3.  Broker 424 

broker  for  sale 424 — 438 

his  functions  described 424 — 426 

presumed  authority,  to  contract  according  to  usage    426,  427 
usual  mode  of  contracting  described  and  considered  427 — 438 

insurance  broker 438 — 442 

his  general  authority 439 

certain  usages  discussed 439 — 442 

stock  and  share  broker 442 — 465 

has  implied   authority  to  contract  according  to  the 

usage  of  the  Stock  Exchange 442 

nature  of  the  contract  according  to  the  usage  of  the 
London  Stock  Exchange  {q,  r.),  and  decisions  of  the 
courts  respecting  that  usage  ....         443— -4d5 

P  P 
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AGEi^T— continued. 

4.  Master  of  ship 4S&— 499 

his  anthoritj  as  a.  for  the  ship  owner  to  pledge  his  credit 

for  necessaries 485 

in  certain  cases  of  emergency  may  «ct  as  a.  for  the  owners 

of  the  goods  carried  487 

his  duty  in  Hach  cases 487—490 

6.  Partner  490-609 

every  member  of  partnership  {q.  r.)  is  its  general  a.     .       490 

powers  incident  to  partnerships  generally         .        .     491—496 

powers  restricted  in  particular  classes  of  business  496, 497 

acts  which  partner,  in  general,  has  no  power  to  do    .  497, 498 

ir       agents  of  commercial  companies  and  corporations  498, 509 

directors .   .    £01 

promoters  are  not  agents  to  bind  the  company         .     5O&-d08 

are  agents  as  between  themselves  and  the  company  so  as 

to  be  accountable  for  secret  profits  .        .   *  508,  609, 516—521 

for  sale  must  not  be  himself  the  purchaser 516 

fraud  of  the  a.  acting  for  and  for  the  benefit  of  the  principal  and 

within   the  scope  of  his  authority,  may  be  imputed  to  the 

principal  to  the  effect  of  obtaining  restitution        .        .       .    541 

AGREEMBNT, 

to  assign  upon  request,  effect  of 68 

antecedent  wiU  not  support  bill  of  sale  if  purposely  postponed  until 

debtor*s  circumstances  become  hopeless        .....      B5 
(And  see  Contract.) 

ALIEN  ENEMY, 

incapable  of  contracting ^ 

sale  to,  is  illegal 160 

ALLOTMENT, 

mere  entry  by  company  of  a.  in  their  own  books  is  not  a  contract .     137 
of  shares  is  an  acceptance  of  the  offer  to  take  shares,  and  when 

posted  completes  contract,  although  letter  miscarries      .       .    .     138 
directors  of  company  have  no  power  to  delegate  function  of  a.      .395 

ALTERING, 

the  condition  of  the  goods  not  necessarily  acceptance,  unless  there 

is  the  intention  to  act  as  owner 175 

the  destination  of  goods,  evidence  of  acceptance  as  well  as  actual 
receipt  for  the  purpose  of  the  Statute  of  Frauds .        .        .       176, 185 
ttevihle  that  this  was  a  conditional  acceptancey  the  condition 
being  that  the  goods  turned  out  equal  to  sample,  which  in 
fact  they  did 178 

AMBIGUITY, 

in  written  contract  as  to  whether  a  statement  is  intended  to  be  a 
warranty,  lets  in  parol  evidence  of  the  intention  .        .        .     S21 

ANCHORS, 

sale  of  untested  a.  above  certain  weight  prohibited  by  statute       .     152 
ANNEXATION, 

by  nails  or  screws  sufficient  to  convert  a  chattel  into  land     .        .       13 

except  as  to  tenant's  fixtures 13, 14 

ANNEXED, 

papers  form  parts  of  one  note  or  memorandum  for  purposes  of 
Statute  of  Frauds 200 
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PAGE 
ANNUITY, 

payable  out  of  fatare  profits  of  solicitor's  business  may  be  validly 
given  as  the  consideration  for  the  sale  of  goodwill  .        .        .    .      I^ 
ANTECEDENT  AGREEMENT, 

will  not  support  bill  of  sale  if  purposely  postponed  until  debtor's 

circumstances  become  hopeless 85 

embodying  conditions  of  sale,  whereby  a  bid  at  an  auction  is  not  to 
be  recalled,  may  raise  implied  promise  not  to  recall  bid,  and  a 
consideration  sufficient  to  make  such  promise  binding         .        .      142 
ANTECEDENT  PROMISE, 

not  to  avail  himself  of  equities,  can  it  avail  to  holder  of  instru- 
ment of  obligation  7 63 

APPARENT  POSSESSION, 

definition  of,  under  Bills  of  Sale  Act 110 

goods  in  a.  p.  of  bankrupt,  subject  to  the  Act         .        .        .        .113 

distingushed  from  reputed  ownership 119,121 

cases  as  to  meaning  of 120 

construed  with  regard  to  the  general  scope  of  the  Act    .        .        .121 
(And  see  Bills  of  Sale  Act.) 
APPROPRUTION, 

where  the  same  act  operates  both  as  an  a.  and  as  a  transfer  of 
possession,  and  the  intention  to  make  the  appropriation  con- 
ditional is  proved,  the  transfer  of  possession  as  well  as  the  pro- 
perty will  only  take  effect  subject  to  the  condition    .        .        .      335 
ARBITRATION, 

submission  to,  not  presumed  to  be  within  the  authority  of  one 

partner  on  behalf  of  the  firm 498 

ARCHITECTURAL  PLAN, 

thing  forming  part  of,  becomes  part  of  the  land   ....  9 

ARTICLES  OF  ASSOCIATION, 

if  in  existence  at  the  time  of  application  for  shares,  applicant  is 
fixed  with  knowledge  of  their  contents ;  if  not,  it  is  his  duty  to 
ascertain  the  contents  at  the  earliest  opportunity        .        .        .      524 
ARTIFICIAL  TEETH, 

contract  to  supply,  an  executory  contract  for  sale ;  and  (com- 
pletion becoming  impossible  by  death)  executors  not  bound  to 

pay  the  contract  price 164 

AS  SOON  AS  POSSIBLE, 

in  reference  to  delivery,  construed  with  regard  to  the  ability  of  the 
seller  under  the  circumstances  known  to  both  parties        .        .      279 
ASCERTAINMENT  OF  THE  PRICE, 

where  something  is  to  be  done  by  seller,  or  by  both  parties  con- 
currently, for  a.  of  p.,  the  intention  is  presumed  that  this  is  a 
condition  precedent  for  the  transfer  of  the  property   .        .        .      229 
itectts  where  to  be  done  by  buyer  only,  for  his  own  satisfaction  .    .      230 
presumption  yields  to  clear  indication  of  contrary  intention  .        .      231 
ASSENT, 

of  buyer  to  an  appropriation  of  goods  by  seller,  to  contract  for 
sale  of  goods  in  genere^  is  conclusive  of  the  appropriation       .    .      237 
ASSIGNATUS  UTITUR  JURE  AUCTORIS, 

applies  to  the  sub-purchaser  where  there  is  an  unexecuted  contract 
capable  of  being  rescinded  on  the  ground  of  fraud      .        .        .      625 
ASSIGNEE, 

of  a  Scotch  bond,  although  entitled  to  sue  at  law  in  his  own  name, 

has  no  better  title  than  his  cedent 65 

p  p  2 
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of  policy  of  fusurance,  under  30  k  31  V.,  c.  144,  is  in  same  pontko      66 
haying  right  to  sne  under  Judicature  Acts,  is  in  the  same  position      (6 

ASSIGNMENT.    (See  also  Equitable  A^Hgnment.) 

of  goods  in  hands  of  bailee  completed  by  notice  to  bailee      .       .      60 

upon  request,  agreement  to  execute 6S 

of  property  generally  for  a  past  debt  is  an  act  of  bankruptcy.        84—^ 
of  personal  chattels,  is  a  bill  of  sale  under  Bills  of  Sale  Act   .       .     109 

for  benefit  of  creditors,  is  not 109 

of  salary  or  emoluments  belonging  to  public  office  illegal       .  148 

of  the  subject  matter  of  the  suit  by  way  of  security  for  costs  is 

lawful       . 151 

surety  paying  the  debt  of  another  is  entitled  by  Mercantile  Law 
Amendment  Act  (19  k  20  V.,  c.  97)  to  a.  of  the  securities  held  by 
the  creditor ;  therefore,  semble  that  surety  for  buyer  paying  the 
debt  would  be  entitled  to  the  benefit  of  the  vendor's  right  to 
stop  in  transitu 360 

ASSIGNS  BY  INDORSEMENT, 

usual  form  of  a  '* warrant"  states  that  the  goods  are  deliver- 
able to      68-70 

ASSURANCE.    (See  Life  AMurance^  Policy  of  Assurance,) 

ATTESTATION  OP  BILL  OF  SALE, 

prescribed  by  sec.  10  of  Bills  of  Sale  Act,  1878     .        .        .       .     114 

where  it  states  that  bill  of  sale  has  been  explained  to  the  grantors, 
the  statute  is  satisfied,  though  no  explanation  has  been  made  in 

fact 115 

ATTESTING  WITNESS, 

of  bill  of  sale,  under  BiUs  of  Sale  Act,  must  be  described  in  attes- 
tation and  affidavit 114 

cases  as  to  sufficiency  of  description  of 115—119 

ATTORNEY.    {8ee  Solicitor.) 
ATTORNMENT, 

of  warehouseman  to  indorsee  of  warrant,  or  delivery  order,  is  the 
criterion  of  the  relation  of  bailor  and  bailee  being  constituted 
between  them ^ 

clause  in  mortgage  deed  is  good,  provided  the  amount  attorned  for 
is  not  more  than  a  fair  rent ........      77 

under  Bills  of  Sale  Act,  1878,  not  good,  unless  registered  under 
the  Bills  of  Sale  Act ;  except  where  the  mortgagee,  being  in  pos- 
session, has  demised  to  the  mortgagee  or  his  tenant,  at  a  fair 
rent 78,111 

of  wai-ehouseman  to  buyer,  with  consent  of  vendor,  the  criterion  of 
actual  receipt,  within  the  Statute  of  Frauds         .        .        .      186, 187 
and  of  complete  transfer  of  possession 341 

of  warehouseman  necessarily  implied  by  the.  delivery  of  part  of  a 
parcel  of  goods,  with  the  intention  of  at  once  delivering  the 
whole 347 

of  warehouseman  of  less  importance,  since  the  Factors  Act,  1877, 

than  previously ^* 

AUCTION, 

bid  at  a.  is  a  mere  offer,  and  may  be  retracted  before  the  fall  of 
the  hammer 141,^ 

Statute  of  Frauds  applies  to  sales  by  a ^^ 

Each  bid  on  which  hammer  falls  is  a  separate  contract  .        .       .     ^^ 
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tJCTIONEER, 

the  statutory  exemption  from  distress,  in  case  of  goods  delivered 

to  a.  for  sale,  applies  only  to  goods  on  the  premises  of  the  a.  77 
nntil  bargain  is  struck  is  agent  of  the  vendor  alone       .        .        .141 
,  signature  by  clerk  of  a.  thus  : — "  Witness,  J.  N."  held  not  to  be 

with  intention  to  sign  as  agent        .......  219 

has  authority  to  sign  memorandum  of  the  bargain  struck  by  the  bid 

and  fall  of  the  hammer 223 

clerk  of  a.  may  be  authorised  to  sign  by  a  nod  from  the  bidder     .  223 
authority  of  a.  to  sign  memorandum  may  be  rebutted  by  evidence 

of  a  special  oontract  between  the  bidder  and  the  vendors      .    .  223 

has  no  authority  from  bidder  to  make  a  contract  for  him         .        .  224 

authority  of  a.  at  an  end  when  public  sale  is  over      .        .        .    .  224 

has  no  implied  power  to  delegate  his  business        ....  896 

is  an  agent  for  the  public  sale  of  property 422 

is  agent  for  seller  alone  until  fall  of  hammer,  afterwards  is  agent 

for  both,  to  bind  the  bargain  under  Statute  of  Frauds         .        .  422 

haa  possession  of  the  goods 423 

has  implied  power  to  receive  payment  for  the  goods      .        .        .  423 

bat  not  to  take  a  bill  of  exchange  in  payment 423 

qnarei  whether  he  has  any  implied  authority  to  warrant       .        .  423 
JTHORITY, 

is  presumed  for  holder  of  bill  of  exchange,  drawn  in   blank, 

to  fill  up  his  own  name  as  drawee 64 

no  implied  a.  in  either  carrier  or  warehouseman  to  accept  goods  169 

nor  for  master  of  ship  chartered  by  purchaser 170 

to  sign  memorandum  of  bargain  under  Statute  of  Frauds     .      221 — 224 

implied  when  agent  is  authorised  to  make  a  contract      .    .  221 

cannot  be  delegated 222 

implied  by  bid  at  auction 223 

to  auctioneer  to  make  a  contract  not  implied         ....  224 
of  wife  to  bind  her  husband  by  purchases  upon  credit  considered 

by  the  C.  A.,  in  Jkhenham  v,  Mellon,  5  Q.B.D.  .        .         403—407 

factor  has  implied  a.  to  receive  purchase-money     ....  410 

to  sell  on  usual  credit 410 

and  to  insure 410 

but  not  to  accept  bills,  so  as  to  make  principal  liable     .    .  411 
aactioneer  has  implied  a.  to  receive  payment  for  the  goods  in 

money 423 

but  not  to  take  a  bill  of  exchange  in  payment 424 

guare,  whether  he  has  a.  to  warrant 424 

broker  for  sale  not  presumed  to  have  a.  to  contract  in  his  own 

name,  or  to  receive  the  price 424 

broker  for  sale  has  presumed  a.  to  make  contract  according  to  the 

usage  of  the  particular  trade 426 

presumed  a.  of  insurance  brokers 429 

stock  and  sharebrokers  on  the  London  Stock  Esteharhge  {q^  v.)  have 
presumed  authority  to  contract  according  to  the  usage  of  that 

body 442 

^TesnimoA  tL,  ot  master  of  »hip  {q.  v^y 485 — 490 

presumed  a.  ot  partner  {q.v,) 490 

generally 491—493 

in  commercial  partnership  {q,  v.)     .        ►        .        .  493 — 496 

of  partners  in  mining  company  ' 496 

firm  of  solicitors 49T 
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AVTBOIilTY-^onHmted. 

presamed  of  firm  recdying  money        ..... 
acta  which  a  partner  is  not  presumed  to  have  a.  to  do  in 

name  of  the  firm 

BAILEE, 

assignment  of  goods,  in  hands  of  b.  completed  hj  notice  to  the  b. 

relation  of  b.  and  bailor  not  constituted  between  warehouseman 

and  in4orsee  of  dock  warrant  until  the  former  has  attorned .    . 

arrangements  by  which  seller  becomes  bailee  of  purchaser,  so  that 

goods  remaining  in  seller's  custody  are  actually  received  by 

buyer,  requires  unequivocal  evidence  to  support  it      .        .        .      Is-      88 

where  buyer  is  already  in  possession  of  g^oods  as  b.,  the  conditionB 
of  acceptance  and  actual  receipt  are  satisfied  by  his  taking  to 
them  as  his  own 1! 

where  goods  are  shipped  and  a  bill  of  lading  is  taken  for  them, 
the  deliveiy  is  to  the  captain  as  b.  for  the  person  indicated  in  the 
bill  of  lading 245,260,264, 

where  goods  are  delivered  to  a  carrier  or  forwarding  agent  by  land, 
to  be  conveyed  to  buyer,  the  carrier  is  b.  for  the  buyer  .        .    .     3- 

delivery  of  chattel  to  buyer  as  b.,  for  a  special  purpose,  does  not 

put  an  end  to  vendor's  rights 

BAKEB, 

party  mentioned  in  memorandum  of  bargain  for  sale  of   flour 

shown  to  be  a  b.  sufficient  to  identify  him  as  buyer    .        .        ,     2'M 
BANK, 

by  closing  its  doors,  declares  insolvency,  and  where  the  bank  is  a 

company,  that  is  the  time  when  the  status  of  membership  is 

irrevocably  proved 539 

BANK  DIRECTORS, 

issuing  false  reports,  what  are  the  criteria  of  civil  and  criminal 

liabiUty  respectively  ? 661,553—567 

BANK  NOTES, 

are  negociable .        .        ,    •       58 

BANKING  COMPANIES, 

contracts  for  sale  of  shares  in,  void  by  Leeman's  Act  (30  V.,  c. 

29)  unless  numbered    .,,......     15S 

BANKRUPT— 

where  he  is  allowed  by  his  trustee  to  go  on  trading,  new  crediton 

entitled  to  be  paid  out  of  new  assets 36 

BANKRUPTCY, 

trustee  in  b.  (generally)  takes  subject  to  the  eQuities  affecting  the 

bankrupt *    *  •       .       .       8S 

right  to  distress  restricted  to  12  months*  rent  accrued  before  b.      •       T8 

questions  of  competition  of  title  upon  b ,  79 — 1S4 

Aots  of  b.  (See  ACT  op  Bankbuptcy.) 81—^7 

where  proceedings  in  b.  are  imminent,  an  agreement  tending  to 

defeat  creditors  is  void,  both  against  creditors  and  contracting 

party ,        ,        ,    ,       84 

agreement  that  something  which  is  the  property  of  the  debtor  at 

time  of  b.  shall  upon  b,  become  the  property  of  somebody  else,  is 

fraudulent  and  void      ,        «        , 84 

fravdulent  preferenoe*  (g'.  v.)  in  b,       .        ,        ,        ,        ,        .    87—91 

repotted  ortnerthip  {q.  r.)  in  b.         .        .        ,        .        .        .        92 — 108 

Bills  of  Sale  Act  avoids  .unregistered  bills  of  sale,  as  against 

trustee  in  b ,       .       ,       ,       ,    ,      119 
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BANKRUPTCY— «o««wtt^<i. 

criterion  of  time  (in  the  Bills  of  Sale  Act  of  1878)  is  the  time 
of  filing  the  petition  for  hanJtmptey  or  liqwdatwn      .        .        .112 

and  this  has  been  construed  to  mean  the  commission  of  an  act  of 
bankruptcy )  to  which  the  title  of  the  trustee  can  iclate  back     .      133 

and  without  regard  to  notice  of  the  act  of  bankruptcy       .        .    .      123 

relation  back,  a  long  established  doctrine  in  b.       .        .        .        .       127 

now  regulated  by  &  11  of  t}ie  Bankruptcy  Act,  1869  .        .    .      128 

principles  on  which  this  section  has  been  construed       .        .        .      129 

section  87  of  Bankruptcy  Act,  and  cases  on  it     .        .        .        131 — 13v 

how  far  rules  of  b.  applied  to  liquidation  of  companies,  &c.,  under 
section  10  of  Judicature  Act,  1875 .      134 

agreement  contrary  to  policy  of  b«  law  is  void       .        .        .        .151 
BARGAIN  AND  SALE, 

meaning  of 2 

passes  the  property,  although  vendor  has  offered  to  sell  to  a  third 
party,  who  accepts  after  the  bargain  and  sale,  without  notice  of 
it,  and  without  notice  of  recall  of  the  offer  .        .        .        .        .136 

when  property  is  intended  to  be  transferred  at  once,  the  tran^ 
action  is  a  b.  and  s. £26 

in  order  that  transaction  may  be  b.  and  s.,  goods  must  be  specifi- 
cally ascertained 227 

an  agreement  for  sale  of  specific  goods  is,  prima  fkoie^  a  b.  and  s.      229 

prc^rty  transferred  by  b.  and  s.  not  generally  accompanied  by 
complete  possession 276 

where  there  is  a  b.  and  s.  of  specific  goods,  the  obligation  of  buyer 

is  to  pay  the  price  in  cash  immediately 280 

BARGE, 

bought  from  bnilder,  held  to  imply  warranty  of  fitness  for  use 
generally  as  a  b.,  but  not  fitness  for  a  particular  object  not  men* 

tioned  in  the  contract 326 

BETTING, 

not  illegal  by  statute  8  and  9  V.,  c.  109,  s.  11,  and,  therefore, 
money  recoverable  from  partner  or  agent  to  whom  bets  have  been 

paid 154 

BILL  OF  EXCHANGE 

during  currency,  is  negociable 58 

blank  in  name  of  drawer  is  practically  negociable,  unless  holder, 
before  filling  up  the  blank,  discovers  that  he  has  no  authority 
from  the  acceptor  to  do  so 64 

holder  of  overdue  b.  of  e.  can  confer  on  assignee  right  to  sue  in  his 
own  name,  but  gives  no  better  title  than  he  had  himself        .    .        66 

acceptance  of  b.  of  e.  may  be  made  condition  of  appropriation  of 
goods  under  bills  of  lading  242 

sold  by  shippers,  at  New  Orleans,  with  bills  of  lading  attached, 
creates  special  propertj^  in  the  goods  in  the  holders      .        .    .      248 

acceptance  of  b.  of  e.  requested  by  shipper  abroad,  who  sends  hft 
direct  to  buyer,  not  a  condition  precedent  for  transfer  of  the 
property  ;  aeout  if  hjl  sent  to  shipper's  agent  in  this  country    251,  256 

where  contract  is  for  oil  to  be  shipped,  f .  o.  b.,  to  be  paid  for  on 
delivery  to  the  defendants  of  the  bill  of  lading  by  b  of  e.  to  be 
accepted  by  the  defendants,  payable  3  ms.  alter  date,  and  to  be 
dated  on  the  day  of  shipment  of  the  oil,  it  was  executed  by 
placing  the  oil  on  board,  taking  bill  of  lading  to  shipper's  order, 
and  immediately  indorsing  it  to  buyer         .        .        .        .        .      252 

where  goods  are  sold  to  be  paid  for  by  b.  of  e.,  the  giving  of  the  bill 
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operates  as  a  payment,  defeasible  in  case  of  bill  being  dis* 
honouTed 380 

when  sold,  is  impliedly  described  as  a  genuine  b.  of  e.,  drawn,  ac« 
cepted  and  indorsed  according  to  its  porport 80T  ] 

i&  a  form  of  credit. 9S\ 

when  seller  has  elected  to  take  b.  of  e.  instead  of  cash,  for  the  sake 
of  saying  the  discoont,  hekl  to  be  payment  to  all  intents  and 
purposes  ...        * 83S 

when  given  in  payment  of  the  price,  and  dishonoured,  most  be 
accounted  for  by  buyer  bringing  an  action  lor  tlie  prioe        .    •      8^' 

factor  has  no  implied  authority,  ds  such,  to  accept  or  indorse  bill 
of  exchange  so  as  to  charge  his  principal  with  the  liability         .       '^1^ 

to  draw,  accept,  and  indorse  b.  of  e.,  within  the  presuned  power 
of  a  partner  in  a  canimercial  firm  (^.  r.)         .        .        .        .    •        ^** 

il  partnership  dissolved,  during  the  currency  of  a  b.  of  e.,  payable 
to  order  of  the  firm,  the  partnership  is  not  dissolved  as  to  that 
billy  so  to  recall  the  authority  of  a  partner  to  indorse  it  in  the 

name  of  the  firm '^^^ 

•  qV'CPre,  when  the  name  of  the  firm  is  that  of  any  of  the  individuals 
comprising  it,  what  is  the  presumption  as  to  the  intention  of  a 
signature  in  that  name  to  a  bill  of  exchange  ?     .        .        .        .       -4^ 

to  draw  and  accept  b.  of  e.  not  presumed  to  be  within  authority 
of  partner  in  a  business  where  outgoings  are  usually  provided 
for  by  cash  payments,  as  in  a  mining  company,  on  the  cost-book 

principle -^96 

or  in  a  firm  of  solicitors ^^^^ 

BILL  OF  LADING, 

described       .        .  ^ 

signature  of  master  (by  18  &:  19  V.,  c.  Ill,  s.  8}  conclusive  against 

him  as  to  fact  of  goods  being  on  board,  but  not  against  shipowner  ^ 

in  what  sense  b.  of  1.  is  the  symbol  of  property         ....  ^ 

transfers  the  legal  property  if  indorsed  with  that  intention  .       .  ^ 

right  of  suing  on  b.  of  I.  transferred  likewise  by  18  &  19  V.,  c.  Ill, 
s.  1 ^ 

indorsement  of  b.  of  1.  for  valuable  consideration,  3cc.         ...  ^ 

is  "  document  of  title  "  under  the  Factors*  Acts       ....  ** 

indorsed  by  way  of  mortgage  leaves  rights,  subject  to  the  mort- 
gage, as  they  were    .        # .  " 

excluded  from  definition  of  a  "  bill  of  sale  "  und^  the  Bills  of 

Sale  Act ^^ 

captain's  signature  to  b.  of  L  completes  act  of  shipment    ...  ^^ 

it  is  intention  of  shipper,  not  form  of  b.  of  1.,  that  determines  the 
legal  effect  of  shipment 

sent  indorsed  to  consignee  is  evidence  of  intention  that  property  . 

should  pass  at  once       ....'....     240 — !^ 

sent  unindorsed  may,  with  other  eircfimstances,  be  evidence  of  . 

such  intention       ..........      ^ 

signed  to  order  of  vendee  contrary  to  intention  of  shipper,  who  on 
putting  goods  on  board  tendered  to  mate  a  receipt  in  his  own 
name,  held  not  to  pass  the  property 

indorsed,  sent  to  seller's  own  agent,  an  indication  of  the  intention 
to  reserve  the^'w*  dispon^ndi 

prima  facie  the  intention  is  that  goods  delivered  on  board  a  ship 
arc  delivered  to  the  captain  as  bailee  for  the  person  indicated  by 
theb.ofl,     .        ,        . 246, 
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but  if  shipper  from  abtx}ad  takes  b.  of  1.  to  his  own  order,  and  im- 
mediatelj  sends  it  indorsed  to  consignee,  intention  presumed  the 
same  as  if  taken  in  name  of  consignee  at  once     .        .      246,  252,  266 

eridence  of  b.  of  1.  against  fact  of  goods  being  placed  on  board 
buyer's  own  ship,  a  question  of  intention  for  a  jury    .        .        .      246 

taken  by  seller  to  his  own  order  and  then  indorsed  by  him  for 
value,  effects  intention  to  reserve ^'tM  disponendi  .        .      247,  266 

taken  by  foreign  shipper  in  his  own  name  and  endorsed  to  pur- 
chaser of  bill  of  exchange  for  price  creates  special  property  in 
indorsee 248,  267 

sent  direct  from  abroad  to  merchant,  who  is  requested  to  accept 
drafts,  does  not  raise  presumption  of  such  intention    .        •      251,  267 

if  taken  in  shipper's  name  for  collateral  purpose  not  inconsistent 
with  the  intention  to  pass  the  property  at  once,  ih^prttMi  fade 
presumption  arising  from  retention  of  the  b,  of  1.  may  be  over- 
come  255,  267 

if  sent  direct  from  seller  to  buyer  both  in  this  country,  presump- 
tion arising  from  b.  of  L  easily  rebutted  by  evidence  of  contrary 
intention 255,  267 

Bent  by  seller  abroad  to  his  agent  in  this  country,  and  sent  by  the 
latteir  to  buyer  in  letter  requesting  acceptance  of  bill  of  exchange, 
intention  is  that  acceptance  of  the  bill  of  exchange  is  a  conditon 
precedent  of  property  passing  with  the  b.  of  I.  .        •     256 — 262,  266 

signed  after  sailing  of  ship,  for  rice  on  board,  where  there  was 
a  contract  for  purchase  of  a  cargo  of  rice  to  be  shipped  on  board 
that  ship,  held  not  to  give  insurable  interest  to  purchaser  .        .      268 

special  contract  for  sale  of  cargo  "  as  it  stands — ^the  quantity  to  be 
taken  from  the  b.  of  1."  construed  to  oblige  the  buyer  to  pay 
according  to  quantity  named  in  b.  of  1.,  although  the  quantity 
on  board  turned  out  largely  deficient 298 

qtugrCy  whether  time  of  signature  of  b.  of  1.  is  material  in  deter- 
mining whether  goods  are  "  shipped  "  within  the  period  limited 
by  the  contract 809,811,313 

seller  shipping  goods,  even  on  board  buyer's  own  ship,  may  reserve 
jut  disponendi  by  taking  bill  of  lading  in  his  own  name,  and  if 
he  does  so  he  reserves  the  possession  likewise      .        .        .      335,  336 

indorsement  and  delivery  of  b.  of  1.  with  intention  to  transfer  the 
property  immediately  transfers  the  possession  as  well         .        •      337 

remains  in  force  as  an  instrument  capable  of  at  once  transferring 
the  property  and  possession,  until  delivery  of  the  possession  has 
been  made  to  a  person  having  right  under  the  b.  of  1.  to  receive 
it 337 

where  drawn  in  set,  indorsement  of  any  one  of  the  set  with  the 
intention  to  transfer  the  property,  gives  a  complete  title  to  the 
property  accordingly 338 

qtuDre  whether  master  of  ship  exonerated  by  delivery  to  holder  of 
any  one  of  the  set  properly  indorsed — temhle  that  he  is      •        .      340 

senibU  that  the  warehouseman  of  goods  landed  on  sufferance 
wharf  is  not  exonerated  except  by  delivery  to  the  owner  .         .      340 

the  indorsement  and  delivery  of  b.  of  L  with  the  intention  of 
conferring  a  property  (general  or  special)  on  a  bona  fide  pur- 
chaser for  value  defeats  the  vendor's  right  of  stoppage  in 
tranntu  to  the  extent  necessary  to  give  effect  to  that  intention .      368 

Tendor  who  had  reserved  the  ju*  dxtpontndi  by  the  b.  of  1.  could 
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not  before  the  Factors'  Act,  1877,  nse  the  docmnent  fo  ss  to 
defeat  the  rights  of  his  vendee  ;  now  by  the  4th  section  of  the 
Act  of  1877  he  can  give  a  good  title  to  a  person  who  has  no  notice 

of  the  sale 374,418 

is  a  document  of  title  as  defined  by  the  Factors*  Acts  .        .        .       .    419 

BILL  OF  PARCELS, 

quare,  whether  incorporated  by  reference  in  a  letter  saying  "  whit 
time  we  shall  send  a  part  of  your  order  " SOS 

with  name  printed  in  heading,  a  sufficient  signature  by  the  person 
issuing  it 219 

BILL  OF  SALE  (OF  PERSONAL  CHATTELS), 

assigning  mill  and  machinery,  &c,  and  all  machinery  which  should 

be  subsequently  brought  into  the  mill  (^Holroyd  v,  Marshall)  ,  43 
assigning  personal  effects  generally,  too  vague  {Belding  v.  Read)  .  45 
assigning  stock  in  trade  (^Lazarus  v.  Andrad^)        ,        .        .       .      47 

Assigning  farming  stock     .        . 47 

when  given  by  way  of  mortgage,  possession  of  debtor  not  fraud 

under  st  of  Bli2.   . 81 

will  not  be  supported  by  antecedent  agreement  if  purposely  post- 
poned until  debtor's  circumstances  become  hopeless   .        •       .      ^ 
when  duly  registered  under  the  Act  of  1878,  excludes  reputed 

ownership ,     ^ 

various  cases  arising  out  of  a  b.  of  s.  illustrating  the  doctrine  of 

reputed  ownership        .        .        • 99, 100 

definition  of  b.  of  s.  und^  Bills  of  Sale  Act        .        .        .        .109,  IH 

avoidance  of  unregistered  b.  of  s.  under  Act H3 

cases  as  to  consideration  for  b.  of  s.     .        .        .        .        •        .    .     ^^^ 

requirements  as  to  registration  of  b.  of  s. 1^^ 

where  two  or  more  are  given  they  have  priority  according  to  date 
of  registration      .........       115,118 

cases  as  to  requirements  of  registration  being  satisfied       •    .     115— U^ 
chattels  comprised  in  duly  registered  b.  of.  s.  not  to  be  within  re- 
puted ownership  of  grantor il8 

apparent  possession  by  holder  of  b.  of  s H' 

cases  as  to  apparent  possession 120— 12S 

agreement  to  execute  b.  of  s.  on  request. 123 

if  execution  of  b.  of  s.  purposely  postponed  until  the  ciicnmstanoes 

of  the  debtor  become  hopeless,  it  is  a  fraud        •        .        .        .     12^ 
giving  and  taking  of  new  b.  of  s.  evidence  of  intention  to  cancel 

the  former  one 124 

evasion  of  former  Act  by  successive  bills  effectually  guarded  against 

by  Act  of  1878 124 

if  agreement  to  give  a  b.  of  s.  is  relied  on  as  equitable  assignment,  it 

must  be  registered 124, 125 

avoidance  of  b.  of  s.  by  Act,  has  the  effect  of  avoiding  it  altoget^ier     125 
holder  of  b.  of  s.  cannot  avail  himself  as  against  an  execution  cre- 
ditor of  the  doctrine  of  consolidation  of  mortgage    ...      127 
holder  of  b.  of  s.  taking  property  out  of  possession  of  grantor  on 

the  eve  of  bankruptey  not  a  fraudulent  preference     ...      127 
of  stock-in-trade  under  a  proviso  for  use  by  trade  until  de&ult, 
held  to  give  title  against  assignee  under  a  subsequent  fraudulent 
b.  of  s.  not  in  course  of  business  .....••      319 
(And  see  Bills  or  Sale  Act.) 
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(1878,  41  &  42  v.,  c.  31,  repealing  17  k  18  V.,  c.  36) 
bj  sectioii  4  "  peraonal  chattels  "  includes,  under  certain  condi- 
tions, fixtures  and  growing  crops 17,  21 

exception  to  rule  that  tender  in  bankruptcy  takes  subject  to  the 
equities  aif ecting  the  bankrupt     .......        52 

makes  agreement  to  assign  *'  upon  request,"  of  less  importance  than 

formerly 63 

liquidation  of  company  not  within  the  protection  of  the  Act         .        75 
mortgage  with  clause  of  attornment  must  be  registered  under  the 
Act  except  when  the  mortgagee  being  in  possession  has  demised 

to  the  mortgagor  at  a  fair  rent 78 

questions  under  the  act 79, 108—127 

legistration  under  the  Act  excludes  reputed  ownership  only  by  ex- 
press provision  of  the  Act  of  1878 98 

cases  upon  the  earlier  Act,  still  important  .....      108 

Act  of  1878y  4th  section  (construction  of  terms)  ....  109 
5th  section,  defining  *' personal  chattels  "  .  .  .  .  Ill 
6th  section,  extending  Act  to  instruments  giving  power  of 

distress Ill 

7th  section,  as  to  fixtures  and  growing  crops    .        .        .    .      Ill 
8th  section,  bills  of  sale  void  against  creditors  if  not  reg^- 

tered  under  the  Act    . 112 

cases  on,  as  to  requirements  for  setting  forth  the  consi- 
deration        113 

9th  section,  preventing  evasion  by  successive  unregistered 

bills 113 

lOth  section,  requirements  as  to  registration     .        .        •    .      114 

cases  upon 116 — 118 

11th,  and  remaining  sections 118 

why  unnecessary  for  Scotland 119 

curious  effect  of  section  expressly  enacting  that  Act  should  not 

apply  to  Scotland .        . 119 

'^  apparent  possession  "—cases 119 — 123 

time  of  bai^LTuptoy  to  which  Act  relates 123 

Agreement  to  execute  b.  of  s.  at  request,  quare  within  defini- 
tion of  b.  of  s.  under  Act  of  1878 123, 124 

Buccessive  bills  of  sale  prevented  under  the  Act  of  1878     .        .    .      124 
instrument  relied  on  as  equitable  assignment  is  not  good  unless 

registered  under  the  Act 125 

effect  of  avoidance  of  b.  of  s.  under  the  Act  is  to  avoid  it  altogether      126 

Tarions  decisions  under 127 

jAKK, 

in  name  of  drawer  of  bill  presumably  gives  authority  to  holder 

to  fill  up  the  blank 64 

)ILEB, 

is  fixed  machinery  and  part  of  land 5 

)LT  AND  NUT, 

things  fixed  by,  are  part  of  land  (Longhottom  v.  Berry)         .        .         7 
)NA  FIDE— 

trawtferee  for  value  of  negotiable  instrument 
exempted  from  being  obliged  to  restore  the  property  under  the 

Larceny  Act 66 

privilege  of  such  transferee  generally 67 

holder  of  indorsed  bill  of  lading 67 
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antecedent  agreement  may  support  an  instroment  which  primA 
fade  is  an  assignment  of  aman*8  whole  property  for  a  past  debt ; 
but  burden  of  proof  lies  on  assignee    ......        86 

where  through  ^./.  mistake  of  fact  one  party  is  assenting  to  a  dif- 
ferent proposition  from  the  other,  there  is  no  contract         .        .      liS 

partnership,  sale  of  good- will,  or  agency  transaction  regarding  pro- 
fessional emoluments,  exempted  from  the  rule  against  traffic  in 
offices 149, 160 

sale  of  good-will  by  representatives  of  solicitor  not  within  mischiefi 
of  statute  against  profits  of  solicitor  being  shared  by  nnqnii- 
lified  person .         .      149 

sale  of  good-will  of  professional  business  sustained  on  grounds  of 
expediency  outweighing  mischief  of  recommendation  on  grounds 
of  private  interest •        .      140 

agency  arrangements  similarly  justified leO 

charge  or  lien  over  property,  irrespective  of  bankruptcy,  distin- 
guished from  agreement  that  property  of  one  shall  become  npon 
bankruptcy  the  property  of  another 161 

indorsee  of  bill  of  lading  for  value  acquires  the  property  freed  from 
the  vendor's  right  to  stop  in  transitu      ..••••      36S 
conditions  of  &(ma^/{<2M  required  for  this  purpose.        •        •      870 
knowledge  by  indorsee  of  the  insolvency  negatives  the  bona 
Jides 870 

person  taking  transfers  of  a  *'  document  of  title  "  from  vendee  h.fi 
and  for  valuable  consideration,  is  protected  against  vendor's 
lien  or  right  to  stop  in  transitu  by  Factors*  Act,  1877  .        .    874,  418 

lis  pendens  at  the  time  of  viinding  up  a  company,  for  rescission  of 
the  contract  to  take  shares,  admits  an  appplication  to  rectify  the 

register  as  made  in  time 632 

BONDED  WAREHOUSE, 

by  notorious  custom  of  wine  and  spirit  trade  goods  are  left  in  b.  w. 
of  seller  until  required.        . 101 

goods  sold  by  spirit  merchant,  and  kept  in  b.  w.,  entered  in  name 
of  the  purchaser,  held  actually  received  by  him  within  Statute 

oi  Frauds 192^ 

BONDS  OF  COMPANY, 

containing  chaxge  over  "undertaking**  or  over  ** property  and 

effecte** 48- 

BONDS  TO  BEARER  OF  FOREIGN  GOVERNMENTS, 

are  negociable 58 

are  not  goods,  wares,  and  merchandizes  within  the  Statute  of 

Frauds 168 

BORROW  MONEY, 

directors  of  building  society  holding  out  their  secretary  as  having 
power  to  b.  m.  on  behalf  of  the  society ;  held  bound  by  their 
representation ;  but  the  transaction  being  ultra  vires  of  the 
society,  the  society  not  held  bound 391 

power  to  b.  m.  for  partnership  purposes,  presumed  within  the 
authority  of  partner  in  a  commercial  firm 496 

but  not  power  to  b.  m.  for  the  purpose  of  applying  the  capital  to 
be  paid  by  the  partner  assuming  to  exercise  the  power  ,       »    .      495 

power  to  b.  m.  not  presumed  in  partners  of  mining  company  on 

the  cost-book  principle 496 

or  in  a  firm  of  solicitors    .        .        .        •        .        »        ,    .,      497 
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incorporated  company  expressly  empowered  to  b.  m.  by  instruments 
of  a  prescribed  description  cannot  be  bonnd  for  money  borrowed 

by  instruments  of  a  different  description 501 

oil  of  peppermint,  placed  in  b.  sent  by  purchaser,  an  appropriation, 

under  a  contract  for  purchase  in  genere 272 

BOUGHT  AND  SOLD  NOTES,  ^ 

where  the  only  eyidence  of  a  contract,  and  there  is  a  yarianoe 

between  them,  no  contract 142 

extrinsic  eyidence  applicable  to  explain  description  so  as  to  show 

a  yariance >        .        .        .    .      213 

their  nature  and  effect  considered 427-435 

yarious  forms 429 

first  and  complete  form 429 

a  second  form 429 

difference,  in  effect,  between  these  forms      .        .        .      429 

a  third  form 430 

its  effect 430 

supposed  case  illustrating  its  use 431 

object  and,  function  of  b.  and  s.  notes 432 

effect  of  a  yariance  between  the  b.  and  s.  notes 433 

BREACH, 

at  the  outset  by  one  party  to  perform  contract  for  sale  of  goods  to 
be  delivered  by  successive  deliveries,  said  to  absolve  the  other, 
and  give  him  immediate  right  of  action  for  total  breach    .        .       282 
the  soundness  of  this  opinion  questioned  .         .        283,  et  seq. 

and  reasons  considered 293,  294 

remedies  for  b.  of  the  contract 376—389 

breach  by  seller  before  passing  of  the  property  .        .        376 — 382 

after  passing  of  the  property    .        .        .    382 — 385 

by  buyer  before  passing  the  property     .        .  385,  386 

after  passing  the  property 387 

rejection  of  the  goods 387  —389 

BBICES, 

sale  of,  under  statutable  size,  void 153 

BBOEEB, 

is  a  special  agent  for  sale  of  goods 38 

contract  by  b.  selling  without  a  license,  void  because  penalty 

imposed  for  each  offence 152 

employed  by  client  to  speculate  on  the  Stock  Exchange  can  recover 

against  client  in  action  for  indenmity  and  for  his  commission     .      154 
purchasing  without  disclosing  principal,  although  signing  contract 
as  b.,  may,  by  usage  of  the  particular  trade,  be  liable  to  be  sued 

on  the  contract 211 

has  no  implied  power  to  delegate  his  business         ....      395 
fraudulently  obtaining  possession  of  the  "  documents  of  title  "  and 
dealing  with  the  goods  under  pretence  of  a  non-existent  agency, 
cannot  give  a  title  to  a  purchaser  by  means  of  the  Factors' 

Acts 414,419 

classes  of  b.  specially  dealt  with  in  part  viii.  of  this  work  : — 

Broken  for  tale  {q,v.) 424—438 

Insurance  brokers  (q.  v.)         ......     438 — 442 

Stock  l^rokers  (q,  V.) 442—485 

BBOEEBS  FOB  SALE, 

their  functions 424 
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not  QBually  intrusted  with  poBsession  of  the  goods  or  docnmenti 

giving  control  over  them .  424 

nor  authorised  to  contract  in  their  own  name     .        .        .       »   .  424 

how  described  in  Blackburn  on  Sale 424 

discretion  allowed  to  them       .        .        .        .        .       .    ,  425 

how  far  canJhe  same  broker  act  for  both  parties  .  425 

in  exercising  discretion  as  to  price  can  onlj  be 

Tender's  agent 42& 

may  act  for  both  in  seeing  that  the  contract  is 

made  binding 425,426 

If  broker  takes  an  interest  in  the  purchase,  mnst  disclose  to  Tender 

the  exact  nature  of  that  interest 426 

presumed  to  be  authorized  to  act  according  to  fair  usage  of  market  426 

usage    cannot    sanction    b.    for    s.    in    acting    as    principal 

purchaser 427 

books  and  notes  used  by  b.  for  s.  as  described  in  Blackburn  on  Rale  428 

Tarious  forms  of  bought  and  sold  notes 429 

first  and  second  forms  and  their  effect    .       .       .  429 

a  third  form  and  its  effect .        .        ...        .    .  430 

illustration  of  case  of  last  mentioned  form  431 

objects  and  function  of  the  bought  and  sold  notes       .       .  432 

effect  of  a  Tariance  between  the  notes 433 

entry  in  book 435 

is  not  the  contract       .        .        .        .        .        .    .  435 

quofre,  is  it  evidence  of  the  contract       .        .       .  436 

semhle  that  it  is  useless  as  evidence      .    .  437 

but,  the  contract  being  proTcd  eUkmiij 

may  satisfy  the  Statute  of  Frauds  437 

their  commission  generally  earned  by  making  of  the  contract  .    .  438 

BUILDING  CONTRACT, 

sometimes  accompanied  by  equitable  assignment  of  contractor's 

plant,  &c. ^ 

whereby  on  builder's  default  landovmer  might  re-enter,  and  that 
on  such  re*entry  all  materials  on  the  premises  should  be  forfeited, 
not  a  bill  of  sale  within  the  Bills  of -Sale  Act,  because,  though  a 
licence  to  take  possession,  it  was  not  in  security  of  a  debt      .    .     HI 

BUILDING  SOCIETY, 

not  held  bound  by  their  secretary  borrowing  money  on  behalf  of 
the  society,  the  transaction  being  ultra  vires  ;  but  the  directors 
who  had  held  out  the  secretary  as  having  power  to  borrow  held 

liable 393 

BURDEN  OF  PROOF, 

of  hona  fides^  as  well  as  of  the  fact,  lies  upon  persons  setting  up  a 
prior  agreement  to  support  an  assignment  of  a  man's  whole 
uV  property  for  a  past  consideration 86 

of  an  occupation  of  the  grantor  and  attesting  witnesses  to  bill  of 
sale  registered  under  the  Bills  of  Sale  Act,  said  to  lie  upon  person 
impeaching  the  bill ;  but  semble  that  there  is  no  foundation  for 
this.        . lien. 

of  fairness  of  transaction  is  imposed  on  party  whc^  is  under  a 
fiduciary  relation 515 

BUTTER, 

sale  of  in  firkins  not  branded  accortling  to  statute      .        .        .    .      163 
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BUYER, 

breaches  by  b.  before  passing  of  the  property  .        .       385,  386 

after  passiog  of  the  property 387 

BUYER  AND  SELLER, 

must  not  be  left  to  extrinsic  evidence  to  show  which  is  b.  and 
which  is  8.  of  the  parties  named  on  a  document  relied  on  as  a 
memorandum  of  the  bargain  under  the  Statute  of  Frauds  .        .212 
use  of  extrinsic  evidence  to  explain  the  memorandum  so  as  to  show 

who  is  b.  and  who  is  s. 213 

BUYER  INSOLVENT.    (See  Inwhency  of  Buyer.) 
CADBTSHIP, 

a  person  receiving  money  for  nomination  to  c.  in  H.  E.  I.  C.  S.  held 

liable  to  an  indictment 148 

CALL, 

upon  shares  intervening  between  contract  for  sale  of  shares  and 
execution  of  transfer,  does  not  relieve  the  seller  from  liability, 
being  only  the  conversion  of  a  liability  into  a  debt         .        .    .      452 
CANALETTI, 

statement  in  catalogue  of  picture  as  **  C."  held  a  warranty    .        .      321 
CANTABIT  VACUUS  CORAM  LATRONB, 

(videlicet  a  vice-chancellor),  a  reason  for  fixing  the  liability  at 
once  on  the  real  purchaser  of  shares.      ( Ccutellan  v,  Hohson ; 
Maxted  v,  PainCy  second  action,  per  Blackburn,  J.)   .        .        .      468 
CAPACITY, 

of  persons  to  contract 23 — 29 

limited  c.  of  corporations 28 

of  persons  to  bind  themselves  by  contract  of  agency  depends  on 
same  principles  as  in  regard  to  other  contracts  ;  but  of  persons 
as  agents  to  bind  third  parties,  only  requires  the  agent  to  be  an 
intelligent  being,  capable  of  acting  in  fact  ....      394 

CAPTAIN'S  ENTRY, 

(goods  landed  on) 
idee  SufferaTice  Wharf,) 
CAPTAIN'S, 

signature  to  bill  of  lading  completes  the  act  of  shipment       .        .      239 
(And  see  Master  of  Skip.) 
CARGO, 

to  be  shipped,  &c.,  effect  of  contract  to  purchase    .        .        .     267 — 273 

means  the  whole  load  of  the  ship 296 

construction  of  contract  for  sale  of  c.  "  as  it.stands  "...      298 
where  maximum  and  minimum  limit  given — "  say  from  1800  to 
2000  quarters  "—contract  is  not  fulfilled  by  tender  of  more  than 

the  maximum  or  less  than  the  minimum 297 

where  c.  tendered  in  fulfilment  of  contract  for  purchase  of  goods 
"  to  be  shipped  "  within  June  and  July,  held  (by  the  Common 
Pleas)  good,  although  a  portion,  amounting  to  somewhat  less 
than  half,  had  been  put  on  board  in  May    .        .        .        .        .      309 
but  the  soundness  of  this  decision  questioned  in  the  discus- 
sion of  a  subsequent  case  in  the  House  of  Lords  .        .    .      313 
CARPET, 

a  chattel 11 

why  so,  notwithstanding  annexation  by  uails  or  tacks    .        .    .        12 
CARRIAGE, 

made  upon  verbal  order,  used,  and  sent  back  to  maker  to  be  kept 
for  a  time,  held  actually  received  by  buyer         .        .        .        .192 
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CARRIER, 

has  no  implied  authority  to  accept  goods 169 

repository  of  c.  adopted  by  purchaser  as  his  own  warehouse,  and 
delay  in  rejecting  goods  placed  there,  evidence  of  acceptance   .    173 
but  mere   delay  in  rejection,  does  not  constitute  the  c.  the 

purchaser's  agent  to  accept  the  goods 174 

if  character  of  c.  changed  into  warehouseman  for  the  purchaser, 
the  goods  are  actually  received  by  him   .        .        ,        .       .    .    162  ' 

and  in  such  a  case  the  trantitvs  is  ended 183 

is  (generally)  the  bailee  of  the  person  to  whom,  not  by  whom, 

the  goods  are  sent 184 

consignee  under  a  contract  of  sale  is  the  person  to  sue  the  c.  in 

case  of  loss 184 

seoui  when  there  is  no  contract 184 

when  goods  are  placed  in  the  hands  of  a  common  c  to  carry  them 
to  the  buyer,  the  e,  is  the  agent  or  bailee  of  the  bufer  and  not 

of  the  seller 278, 841 

but  if  buyer  expressly  contracts  to  deliver  at  a  certain  place,  the 

c.  to  that  place  is  the  agent  of  the  seller,  and  not  of  the  buyer  .    278 
when  goods  are  delivered  to  c.  to  convey  to  the  buyer,  the  transfer 
of  possession  is  complete,  and  (except  for  the  possibility  of  the 
Bender*s  possession  becoming  revested  by  stoppage  in  trantitu 
on  the  insolvency  of  the  buyer)  the  vendor's  rights  are  at  an 

end 841 

where  c.  has  delivered  to  consignee  part  of  a  quantity  of  goods 
as  an  act  of  delivery  of  the  whole,  this  necessarily  implies  that 
he  has  attorned  to  the  consignee  in  the  character  of  a  ware- 
houseman, and  that  the  possession  is  completely  transferred, 

and  the  transitus  at  an  end S47 

when  c.  is  not  settled  with  for  his  entire  charges,  the  presumption 
is  that  his  part  delivery  is  not  intended  as  an  act  of  deliveiy  of 

the  whole 347 

where  agent  in  whose  hands  goods  are  held  for  buyer  acts  in  the 

capacity  of  a  c,  then  the  goods  are  in  transitu  .        .        .        .     831 
when  agent,  who  is  ordinarily  a  c,  enters  into  a  new  contract 
with  the  buyer  to  hold  the  goods  stored  at  his  disposal  (t>. 
agrees  to  hold  them  in  the  capacity  of  warehouseman)  the 

transitus  is  at  an  end 851 

in  order  to  constitute  such  new  character  there  must  be  a  concur- 
rence of  intention  between  the  c.  and  the  buyer         ...     359 
the  lien  of  the  c.  continuing  creates  a  prima  facie  presumption 

against  any  such  new  arrangement 359,  SCO 

transitus  is  ended  if  the  buyer  anticipates  the  end  of  the  journey 

by  taking  possession  with  the  assent  of  the  c 3<iO 

what  if  his  taking  possession  is  tortious  against  the  c.  7      .        .  .H60, 361 
notice  of  stoppage  in  transitu  given  to  c.  in  time  to  be  communis     ^ 
cated  to  his  servants  in  actual  custody  of  the  goods  is  a  good 

stoppage 363 

instances  of  special  damages  in  cases  of  failure  to  perform  con- 

tract  bye 381 

CASH— 

where  seller  had  option  to  get  payment  in  c.  but  elected  to  take 
a  bill  of  exchange  to  save  the  discount,  held  that  this  was 
equivalent  to  a  payment  in  c.  to  all  intents  and  purposes  . 


TXPKX.  59S 

PA6B 
C  A  S  H — continved. 

where  business  of  a  portnersliip  is  such  that  outgoings  are  usually 
provided  for  by  cash  payments,  there  is  no  presumed  power  in 
one  partner  to  draw  or  accept  bills  in  the  name  of  the  firm        .      490 
CATALOGUE. 

of  pictures  for  sale  with  a  mention  of  eminent  artists,  quctre 
whether  a  warranty  of  the  pictures  as  genuine  works  of  those 

artists 321 

CATTLE, 

by  notorious  custom  of  farmers,  cattle  are  left  on  premises  of  seller 
for  convenient  time — so  as  not  to  be  in  his  reputed  owner- 
ship   101 

CATTLE-SHOW, 

failure  of  railway  company  to  carry  goods  to  be  exhibited  at  a  c.  s. 

held  a  ground  of  special  damage 382 

CAVEAT  EMPTOR, 

the  general  nile  in  sale  by  English  law 324 

extensive  classes  of  exceptions — 

sales  by  de?*cription 325 

for  a  particular  pur|)()se 325 

of  provisions 326 

qualified  warranty  by  manufacturers 326 

CERTIFICATES, 

by  company  that  the  porson  named  therein  is  a  shareholder 
represent  only  that  he  is  the  legal  holder,  not  that  he  holds  for 

his  own  benefit 64 

of  paid-up  shares,  represent  the  fact  of  payment,  ho  as  to  estop  the 
company  against  a  purchaser  who  has  allow^etl  himself  to  be 
registered  on  the  faith  of  the  certificates  from  insisting  that 

they  are  unpaid 66 

CHAIN-OABLES, 

sale  of  untested,  illegal  by  statute 152 

CHAMPERTY, 

said  to  be  the  most  odious  si)ccies  of  maintrnr.nre      .        .        ,    ,      151 
CHANCELLOR— (of  Ecclesiastical  Courts), 

sale  of  office  held  illegal ,147 

CHARGE  OVER  GOODS, 

giving  right  to  sale  by  order  of  a  Court,  is  similar  to  the  hypotheca 

of  Roman  law 43 

in  hands  of  3r(l  party,  is  an  Cijuitable  assignment    ....        43 
by  instrument   under  seal   said  to  confer  a  legal  right  to  take 

possession 43 

over  "  undertaking,"  or  **  property  and  effects"  of  company  .        .        48 
over  goods  in  hnnds  of  bailee  is  an  equitable  assignment   .        .    .        50 
CHARTERED, 

although  ship  c.  by  purchaser,  he  does  not  give  the  master  au- 

tliority  to  flr^r^jy/ goo«ls  placed  on  board 170 

where  goods  are  delivered  on  board  ship  c.  by  buyer,  and  shipper 
takes  B.fL.  in  his  own  name  with  the  intention  to  keep  the 
property,  he  does  keep  the  property  although  he  breaks  his  con- 
tract by  doing  it 262—266 

ship  c.  by  purchaser  to  receive  cargo  of  rice  under  contract  for 
purchaser  of  "  cargo  "•  to  be  shipped  in  her,  does  not  make  the 
placing  on  lx)anl  of  bags  of  rice,  an  appropriation  of  them  under 
the  contract ,        .      272—273 

Q  Q 
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CHAKTEREB—continv^d. 

whether  ship  c.  by  bayer  is  to  be  considered  for  the  purpose  of 
receiying  the  goods,  his  own  ship,  depends  on  the  constmction 
of  the  charter-party,  whether  it  operates  as  a  demise  of  the 

ship 336-350 

when  policy  was  on  c.  freight,  and  the  concealment  was  that  the 
charter-party  contained  a  clause  giving  the  option  of  cancelling 
the  charter-party  if  the  vessel  should  not  arrive  in  time,  held 

material .523 

'CHARTER-PARTY, 

for  re|)eated  voyages,  charterer  exonerated  by  reftisal  of  owner, 

after  some  voyages,  to  perform  any  more 282 

CHATTEL, 

when  becomes  land Bettef. 

when  things  (emblements)  remaining  unsevered  from  land  are 

chattels 15  etieq. 

(And  see  Goods.) 
CHATTELS  REAL, 

not  subject  to  reputed  ownership  under  the  Bankruptcy  Act .       .      93 
OHEQUE, 

is  a  negociable  instrument ^ 

effect  of  crossing 60 

banker  on  whom  drawn  protected  by  statute  in  case  of  foiged 

indorsement W 

drawing  out  whole  balance,  held,  under  circumstances,  an  act  of 

bankruptcy 86,87 

and  a  fraudulent  preference 86, 90 

partner  has  presumed  authority  of  firm  for  making  payment  by  c     491 
CHINA  CLAY, 

mixed  in  grey  shirtings,  a  latent  defect  making  goods  unmerchant- 
able, entitled  buyer  to  remedy  as  upon  implied  warranty  of 

merchantable  quality 389 

CHOSE  IN  ACTION, 

not  included  in  scope  of  this  work  under  **  sale  of  goods  "      .        .        3 
excluded  from  definition  of  personal  chattels  under  Bills  of  Sale 

Act 110 

(And  see  Things  in  Acfian.) 
CHRONOMETER. 

(See  Ship's  Chroiionuter.) 

CIDER-MILL  CASE,  The 10 

CIVIL  DEATH 

of  husband  restores  wife  to  legal  capacity 26 

CIVIL  LAW, 

sale,  according  to  c.  1.  defined 1 

in  time  of  Justinian  required  tradition  to  pass  the  property   .        .         2 
CIVIL  LIABILITY, 

as  distinguished  from  criminal 662 

qturre  whether  distinction  can  be  put  in  definite  language     .        .  563 

illustrations  from  recent  trials .  5^ — 567 

CLAIM, 

made  to  Customs  authorities  to  stop  in  transitu  goods  which  have 

to  pass  through  the  custom-bouse,  semble  a  sufficient  act  of 

stoppage 364 

«» CLAUDE-LORRAINE," 

in  catalogue  of  pictures  to  be  sold,  qv/rre  whether  a  warrant/        ,  321 
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CLERICAL  ERROR, 

in  description  of  grantor  and  attesting  witness  in  aMdayit  pre- 
scribed by  Bills  of  Sale  Act 117 

CLERK  OF  THE  PEACE, 

holding  office  during  good  behaviour  cannot  bargain  with  corpo- 
ration who  appointed  him  for  commutation  of  fees  .        .    .      148 
CLOSING 

of  the  accounts  of  a  defaulting  member  of   the  London  Stock 

Exchange  (q.c) 481 

of  the  door  of  a  bank  is  a  declaration  of  insolvency,  and  is  the  time 
when  tlie  status  of  membership  is  irrevocably  fixed     .        .        .      538 
COAL  ACTS 

require  a  ticket  to  be  delivered  on  sales  of  coal,  and  sale  without 

this  gives  no  right  of  action 153 

COALS, 

equitable  assignment  of  c.  and  specific  appropriation  of  proceeds  .        45 
COFERER, 

of  king's  household,  corrupt  sale  of  office  avoided    .        .        .        .147 
COLLATERAL, 

requisition^  accompanying  acceptance  docs  not  prevent  the  accept- 
ance concluding  a  contract 140 

where  execution  of  formal  contract  is  intended  as  c.  to  agreement 
made  by  correspondence,  the    correspondence    may  effect   a 
contract,  although  no  formal  contract  is  signed   .        .        .        .140 
direction  given  with  written  contract  may  be  rescinded  verbally    .       166 
undertaking  (warranty,  properly  so  called)  distinguished  from  the 
essential  stipulation  implied  in  a  sale  by  description    .        .        .      301 
but  where  sale  is  by  description,  &c.,  buyer  entitled  to  treat 

the  stipulation  as  to  quality  as  c 306,  325 

warranty  proper  is  an  undertaking  made  part   of  the  contract 

and  c.  to  the  express  object  of  it 819, 320 

warranty  of  title  included  for  convenience  among  stipulations  c. 
although  it  w  really  of  the  essence  of  the  contract  nnd  only 

c.  if  the  buyer  elects  so  to  treat  it 328 

COLLECTOR  OF  TAXES, 

sale  of  office  of,  illegal  and  void 147 

COLLIERY, 

fire-engine  fixed  to,  held  to  belong  to  executor  of  tonuit  for  life 

who  puts  it  there 13 

COLLUSIVE 

payment  in  fraud  of  an  arrangement  of  which  the  payer  has  notice 
excepted  from  the  rule  that  a  partner  has  power  to  receive 

money  due  to  the  firm 491 

COLOURED  WHISKEY 

for  African  trade,  implied  warranty  of  merchantable  quality  .      389 

COMMAND 

of  East  Indiaman  in  days  of  Company's  monopoly,  a  lucrative 
office  which  could  not  be  the  subject  of  traffic         .        •        .    ,      147 
COMMENCEMENT  OF  THE  BANKRUPTCY, 

the  point  of  time  when  reputed  ownership  ia  in  question        .        .        96 
COMMERCIAL  CORPORATIONS 

are  incorporated  either  by  the  Companies  Act,  1862,  or  by  special 

act  499 

usually  act  by  directors 601 

(And  see  Company,  Incorporated,) 

Q  Q  2 
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COMMERCIAL  PARTNERSHIP, 

powers  of  partner  which  are  incident  to      ...        •  493 — 496 

partner  has  power  to  bind  the  firm  by  bills  of  exchange  and  pro- 
missory notes  (where  the  ordinary  form  in  which  credit  is 
given  in  business  of  the  description  in  question)  .  .  •  •  493 
and  where  the  partnership  is  dissolved  daring  the  cnrrency  of  a 
bill  of  exchange  [payable  to  the  order  of  the  firm,  it  continues 
as  to  that  bill  so  as  not  to  recall  the  authority  of  a  partner  to 

indorse  the  biU  .        .        . 493 

qucere^  where  the  name  of  the  firm  is  the  same  as  that  of  one  of 
the  individuals  composing  it,  what  is  the  presumption  as  to 
the  intention  of  a  signature  in  that  name  to  a  bill  of  exchange  ?        493 
power  to  bind  the  firm  by  letters  of  credit  where  the  firm  Is  in 
the  habit  of  carrying  on  business  on  credit  abroad  .        .        .     .       494 

but  not  in  home  business 495 

to  borrow  money  for  the  partnership  purposes  .        .     .      495 

to  buy  and  sell  goods  for  the  firm     ....••      496 
COMMISSION, 

broker  on  London  Stock  Exchano^e  employed  to  make  speculative 

bargain  is  entitled  to  recover  c.  from  client         .        .        .         .164 
of  broker  for  sale,  earned  by  the  making  of  the  contract    .        ,     ,      438 
COMMON  CARRIER.     (See  Carrier.) 
COMMON  LAW  PROCEDURE  ACT,  1860, 

introduced  interpleader  into  the  Common  Law  Courts    .        .        .37,  73 
gave  power  to  sell  pending  interpleader  proceedings,  when  adverse 

title  is  claimed  by  way  of  security 75,  76 

COMMUNICATION, 

with  owner  by  master  of  the  ship,  when  considered  impracticable  .        39 

to  vendor  of  particular  destination  of  goods  delivered  to  carrier  or 

shipowner,  immaterial  in  regard  to  the  question  whether  the 

goods  are  in  transitu^  it  being  the  common  intention  that  they 

are  to  be  delivered  to  the  carrier  in  that  capacity        .        .        .      358 

requirement  in  regard  to  such  c,  in  order  to  give  a  title  to  the 

.  holder  of  a  bond  of  bottomry  or  hypothecation  over  ship,  freight 

and  cargo  respectively 489 

COMMUTATION, 

of  fees  of  office  held  by  appointment  of  Corporation  and  tenable 
during  good  behaviour,  cannot  legally  be  biirgained  for  by  the 

Corporation  . 148 

COMPANIES  ACT,  1862, 

objects  of  company  under,  defined  by  memorandum  of  association         29 

fraudulent  preferences  imder  sect.  163 91 

(And  see  Company^  Incorporated.) 
COMPANIES  ACT,  1867, 

certificates  of  paid-up  shares,  estop  the  company  from  insisting 
under  2r)th  sect,  that  the  shares  are  liable  to  calls  against  a 
person  who  has  been  registered  on  the  faith  of  the  certificate     .        66 
section  38,  making  the  omission  from  prospectus  of  particulars  of 

contracts,  fraudulent  as  against  directors,  &c 567 

construction  and  effect  of  the  section    ....       568,  569 
COMPANIES  NOT  INCORPORATED, 

varions  species  (mostly  extinct)  enumerated 499 

COMPANY  INCORPORATED, 

is  of  limited  capacity 28 

its  objects  defined  by  the  special  Act  or  memorandum  of  associatioii        29 
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COMPANY  INCORPORATED— w«^*/tM«rf. 

uudcr  Companies  AcU,  meaning  and  effect  of  debenture  creating 
charge  over  "undertaking "  or  **  property  and  effects  "  .        .    .        48 

under  Special  Act,  "undertaking"  differently  construed        .        .    48n. 

what  assets  may  be  charged  by  debentures  of  a  company  under  the 

Companies  Acts 49 

not  to  be  deemed  a  trader  within  the  Bankruptcy  Act     .        ,        .      103 

liquidation  of  insolvent  c,  how  far  rule  in  bankruptcy  applied 

under  sect.  10  of  Judicature  Act 134 

mere  entering  by  c.  on  their  own  books,  of  allotment  of  shares 

does  not  conclude  contract 137 

contract  to  take  shares  in  c.  usually  constituted  by  an  application 

accepted  by  letter  of  allotment 138 

memorandum  of  association  is  the  criterion  whether  act  of  agent 

for  c.  is  capable  of  ratification 31)7 

promoters  of  c.  not  yet  formed  cannot  act  so  that  their  act  may 
be  ratified  by  the  company  when  formed,  though  the  c.  when 
formed  may  make  a  new  contract  adopting  the  contract  of 
the  promoters 397 

stock  exchange  usage  relating  to  sale  of  shares  in  a  c.  involving 
lUbility 442—486 

agents  of  incorporated  c.  consist  of  n<:)t  every  member  of  the  com- 
pany, but  of  directors  or  other  agents  authorised  by  the  express 
constitution  or  notorious  usage  of  the  body  corporate  .        .        .       499 

may  be  incorjwrated  by  general  Act  (Companies  Act,  18G2)  or  by 

special  Act 429 

both  these   Acts  contain  express  provisions  as  to  the  lia- 
bility of  members 500 

can  only  act  within  the  scope  of  the  objects  for  which  they  are 
incorporated 500 

for  commercial  purposes,  usually  act  by  directors       .        .        .     .      501 
and  seal  usually  immaterial  in  their  contracts        .        .        .      502 

duties  of  directors  to  c 503 

summary  remedy  against  directors  in  winding  up  of  c.   .        .        .      504 

can  such  a  c.  be  bound  by  acts  of  its  promoters  done  l>efore  its  in- 
corporation ?     iSemhle  not 505  —  508 

promoters  are  agents  as  between  themselves  and  the  c,  so  as  to 

be  bound  to  refund  secret  profits  .        .        .        .       508,  509,  51  (> — 521 
and  are  in  a  fiJucisirv  relation  with  the  c,  so  as  to  entitle 
the  c.  to  rescind  any  contract  when  the  duty  of  full  dis- 
closure, &c.,  has  been  omitted 51 G — 521 

consequences  of  fraud  whereby  a  person  is  induced  to  take  shares 
inac .        .    .      527 

two  leading  cases  as  to  rescission  of  membership  in  a  c.  on  the 
of  ground  a  misleading  pi'osi)ectus  imputed  as  a  fraud  to 
the  c 628 — 535 

where  insolvency  of  c.  (followed  by  winding  up)  occurs  before 

action  for  rescission,  the  right  to  relief  against  the  c.  is  gone  636 — 538 

can  fraud  be  imputed  to  an  incorporated  c.  ? 638 

in  an  action  for  restitution,  yes 639 

cases  distinguished  where  there  has  been  no  agreement  to  take 

shares    ...........      543 — 549 

where  agreement  was  only  to  take  paid-up  shares       .        .        .    .      649 

personal  remedy  against  directors  of  c 550 — 561 

criminal  liability  of  directors  of  c.  distinguished        .        .  5G2 — 567 
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lOMPAHT  mCORPORATEO-amti'nitd. 

proipertns  of  c.  to  specify  porticalara  of  oontmcta  made  by  pro- 

ingt«r«,  otiierwise  to  be  deemed  fjsuciuk'nt.  ke 568 

COMPETITION  OF  TITLE. 

between  exeootion  creditor,  and  nthem 72 

ttTo  clasus  of  qoentions  :  Ipi.  beiwecD  ciccntioo  crediUv  ot  tmitee 
)n  bonln^ptoy  mad  perBone  cloiuung  advcree  title  (by  w»y  of 
(eonrity  or  otherwise)  ;  2ndlj,  betwem  elecntion  sreditor  and 
trustee  in  bankniptey 79— IS4 

between  particalsr  assignee  and  generat  creditor  nndet  Btatiile  IS 

Elisabelh 80 

between  paTticalar  s/nngnee  and  truiit?«  in  bnnkraptcy  claiming  to 
tei  aaiile  assiBnineiit  an  an  act  of  banknipt<.7               .        .         81 — 87 
and  n«  a  fnwdalent  pretcrenre 87 — 91 

b«twe«Q  particnlor  ansignee  and  company  winding  Dp  imdeT 
M!«t.  tG3ot  Companien  Act,  I8(iU 91 

between  pwticQlBr  anigncc  and  trnf^tcc  in  bankruptcy  imder  re- 

puleil  owaaTBhip  clause 92 — 106 

between  particular  assignee  and  general  credilOTunder  Bills  of  Sale 
Act 108—127 

between  esecatioQ  creditor  and  trustee  in  Imnkmptcy       .  127 — I3t 

roNCEALMENT, 

by  pninifilors  (and  Mher  persona  in  a  fiduciary  relation)  of  any 
material  fact  makes  their  contract  voidable         .        .        .     614 — 531 

by  insured  ot  BiBlariri  fact,  known  in  him  makes  the  policy  Toid- 

able 631—523 

inatancM  ot  c.  (aa  well  as  misreiireBentalion)  In  pnupeetui  of  com- 
pany giving  a  pomun  takiiig  shares  a  right  to  Tesctnd  .        .      628 — 6S2 

roNTunRKNT  cnNRiTinji.s, 

meaning  and  and  effect  of  274 — 276 

obligation  of  seller  to  deliver,  and  nl  huyer  to  reneive  and  accept, 

(.■oxnrrio.v. 


nrrnn);cmen1  iiitcudcd  lu  bind  the  pnrtic.  thr'rc  is  no  coulrnot 

wlierc  imention  of  contract  of  rale  is  Ibiil  the  Imn-ifer  of  property 

is  snbjivt  to  n  c.  prcccdpnl,  it  is  called  an  executory  eon1rai:t      .        22i> 

when'  anyihinir  in  lo  lie  dune  by  seller  lo  pni  stikxIs  into  dclivor- 
ahlc  stale,  lliat  is  presumed  to  lie  .i  e.  pni^dlcnl  of  llie  proju-rtj 
passini; 229 

Ibis  presumption  yii'Idn  to  clenr  indieatiim  of  intention  tliut  )>ro- 

]ipHy  sluJl  sexmcr  pass '2'M 

where  there  is  e.  precedent  to  the  transfer  of  projierty  in  eonlrnct. 
for  sale  of  a  BpcciHc  ebatlel,  the  transfer  lakes  effect  on  fulfil- 
nieiil  of  the  c 234 

shipiicr  may  intend  transfer  of  pro[H'rty  and  possession  to  lake 
effect  subject  to  a  e.  pri'CiHlent  and  transfer  will  take  [tlace  on 
fulfilmi'nt  of  the  c.  nceurdititrly 239,  2fio 

case  whei-e  acceptance  of  bills  of  ciclujngc  was  a  c.  precedent  of 

the  appropriation  made  by  a  shipment    ,        ,        ,        .  242 

where  n^eut  in  ibis  country  of  sbippiT  from  nUrcKid  ■end)'  bill  of 
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CONDTnOS-^continued, 

ladiog  with  a  letter  requesting  acceptance  of  a  bill  of  exchange, 

the  acceptance  of  the  biU  of  exchange  is  a  c.  precedent  of  the 

property  passing 256,  266 

when  performance,  or  readiness,  &c.,  to  perform  promise  on  his 
part  is  c  precedent  of  plaintiff's  right  of  action  on  contract       .      275 

contract  for  sale  of  goods  **■  to  arriye  "  by  a  certain  Tessel  is  a  con- 
tract subject  to  a  double  c  precedent,  namely,  that  the  ship 
arrives  and  that  the  goods  are  on  board  when  she  does       .        .      295 

implied  in  contract  that  the  thing  contracted  to  be  done  shall  at  the 
time  stipulated  for  performance  continue  to  be  possible  and  lawful  314,315 

if  c.  on  which  sale  is  to  take  effect  is  rendered  impossible  by  default 
of  one  of  the  parties,  it  will  be  considered  as  against  de^ulter 
that  the  c.  is  fulfilled 316fi 

in  what  cases  is  the  making  good  of  representation  by  seller,  a  c. 
precedent  of  his  right  to  claim  performance         ....      320 

for  return,  often  added  to  warranty  in  public  sales  of  horses,  and 

such  c.  is  a  c.  subsequently  annulling  the  sale         .        .        .     .      323 

express  c.  reserviug  power  of  re-sale  on  default  construed  (in  the 
absence  of  an  express  proviso  to  the  contrary)  as  a  c.  of  defea- 
zancc  annulling  the  sale       .        .        .        .        .        .        .        .331 

(And  see  Conditions  of  JSale.) 
CONDITIONAL, 

appropriation  and  transfer  of  property  may  be  c,  and  so  may 
deUvery 233,234 

cases  relating  to  c.  appropriation  upon  a  shipment  of  goods  .     242 — 265 

summary  of  principles  relating  to  c.  a)^)ropriatiuu  upon  a  ship- 
ment          266—267 

when  contract  is  c.  upon  the  act  of  a  third  person,  if  the  third 
person  refuses  to  do  the  act,  the  contract  cannot  take  effect        .      316 
CONDITIONAL  ACCEl^ANCE, 

term  suggested  as  an  explanation  of  the  facts  in  certain  cases  to 
avoid  equivocal  use  of  the  term  *'  acceptance  "     .        .        .        .178 

rationale  of  the  power  of  rejection  in  such  a  case       .        .        .    .      388 
CONDITIONAL  AGREEMENT, 

by  incorporated  compauy  for  the  purchase  of  land  outside  limits  of 
deviation,  conditionally  on  obtaining  further  statutory  powers  is 
not  illegal,  but  becomes  binding  if  the  powers  are  obtained        .      501 
CONDITIONAL  DELIVERY, 

meaning  of  the  expression  stated  and  illustrated        .        .        .    .      233 

may  be  made  of  goods  on  board  consignee's  own  ship     .        .       249,  335 

where  same  act  primd^  facie  operates  as  appropriation  and  as 
delivery,  if  the  intention  to  make  the  appropriation  conditional 
is  proved,  then  the  delivery  is  conditional  also        .        .        .     .      335 
CONDITIONAL  SALE, 

where  sale  becomes  absolute  on  the  fulfilment  of  condition    .        .      317 

sale  and  return,  an  instance 317 

other  instances 318,319 

CONDITIONS  OF  SALE, 

where,  by  c  of  s.,  "each  purchaser  will  be  required  to  sign  a  con- 
tract, &c.,"  the  contract  nevertheless  was  held  concluded  by 
correspondence  agreeing  to  the  terms  embodied  in  the  condi- 
tions, without  formal  contract 1 40 

stipulation  in  c.  of  s.  that  **  no  bidding  is  to  be  retracted/'  nugatory      141 
unless  by  antecedent  agreement  to  which  bidder  is  a  party .      142 
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with  signed  agreement  on  same  paper,  form  a  good  memorandum 

under  Statute  of  Frauds IW 

where  lots,  stated  in  the  catalogue  to  have  been  measured  to  the 
yard's  end,  were  to  be  taken  away  by  purchasers  "with  all 
faults,  imperfections,  errors  of  description,"  by  a  certain  day, 
and  payment  to  be  made  be/ore  delivery ;  purchaser  was  held 
not  entitled  to  measure  before  taking  away  .  .  .  .  301 
a  condition  is  sometimes  inserted  in  c.  of  s.  that  the  vendor  riiall 
have  power  of  sale  on  default,  and  this  is  commonly  accompanied 
by  a  proviso  that  the  re-sale  shall  not  annul  the  contract,  but  that 
damages  may  be  recovered  in  case  of  deficiency  .  .  .  .  331 
CONSENT, 

sufficient  to  complete  contract  of  sale  by  civil  law  .        .        .       .    1, 2 
of  true  owner — an  element  in  the  conditions  to  raise  reputed 

ownership  under  Bankruptcy  Act 92, 96^100 

withdrawn,  in  case  of  debt  due  to  the  bankrupt,  by  notice  of 

assignment 1(^ 

distinguishes  reputed  ownership  from  "  apparent  possession"     121 

contract  of  sale  is  binding  from  moment  of  c 135 

is  concun-enco  of  intention  in  an  identical  proposition   .        .       .     135 
identity  of  proposition  intended,  a  necessary  element  in  c.       .    .     1*2 

must  be  the  act  of  the  mind  of  a  free  agent 1*3 

where  induced  by  fraud,  contract  voidable 1** 

case  where  by  reason  of  fraud  there  was  no  true  c.         .        .       .     1*^ 
has  no  legal  effect  so  as  to  confer  an  active  title,  if  against  good 

morals  or  public  policy .    .     U5 

of  three  persons,  viz  ,  vendor,  buyer,  and  warehouseman,  necessaiy 
to  effect  delivery  (without  removal)  of  goods  in  hands  of  ware- 
houseman       186 

when  writing  adopted  as  medium  of  c,  the  writing  is  the  only 

primary  evidence  of  terms  consented  to 196 

CONSENT  ORDER, 

in  an  action  not  presumed  to  be  within  the  authority  of  partners 
so  as  to  bind  another  partner  who  has  not  been  served  with 
process  in  the  action         ........         *98 

CONSIDERATION, 

■  effect  of  indorsement  of  bill  of  lading  for  valuable  c.     •        •       .67 
assignment  of  whole   property  in  c.  of   past   debt  an  act  of 

bankruptcy 85 

of  marriage,  furniture  assigned  to  trustees  for  separate  use  of  wife 

not  within  reputed  ownership  of  husband 98 

to  be  set  forth,  under  Bills  of  Sale  Act 112 

cases  on  this  section      .  113 

promise  not  to  recall  an  offer      without  c,  and  therefore   not 

binding 141 

so,  consequently,  is  implied  promise  not  to  recall  bid  at  an  auction 

under  conditions  that  a  bid  is  not  to  be  recalled  .        .        .142 

unless  bidder  was  party  to  an  antecedent  contract  that  the  property 

should  be  put  up  on  those  conditions 142 

illegality   in   c.    as   well   as   in   promise,  avoids  the  right  of 

action 145 

su  does  illegality  in  any  part  of  the  c 146 

request  for  payment  of  money  to  settle  losses  in  betting  is  a 
jj;ood  c. lai 
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a  subsequent  promise  to  pay  for  goods  delivered  upon  illegal  sale 
is  without  c 1^6 

as  well  as  promise  must  be  stated  in  memorandum  of  bargain,  to 
be  good  under  Statute  of  Frauds 207,  214 

distinction  where  every  part  of  promise  is  made  in  reliance  on  the 
whole  c,  and  where  part  of  the  promise  is  made  in  reliance  only 
on  part  of  the  c 276 

when  goods  are  ordered  in  terms  providing  for  successive  deliveries 
and  payment  to  be  made  for  parcels  separately,  question  con- 
sidered whether  failure  as  to  one  or  more  of  such  deliveries  goes 
to  whole  c.  of  contract 281 — 204 

representation  relied  on  by  buyer  as  c.  for  some  part  of  his  promise, 

is  a  warranty 320 

representation  relied  on  as  c.  for  whole  promise,  creates  obligation 
of  the  essence  of  the  contract 320 

the  moral  obligation  implied  by  the  insolvency  of  buyer  is  a  good 
c  for  a  promise  by  him  not  to  recall  offer  to  rescind  the  con- 
tract ;  and  such  promise  is  therefore  binding  on  his  trustee  in 
bankruptcy 362 

question  whether  past  c.  is  sufficient  to  give  the  indorsee  of  B.jL. 
a  title  to  prevail  against  vendor's  right  to  stop  in  traimtu      370 — 372 

conclusion  that  it  is 272 

(And  see  Valvahh  Comideratiim.) 
ONSIGNEE  FOR  SALE, 

pledging  his  credit  on  the  faith  of  consignment,  entitled  (so  far  as 
necessary  for  his  own  protection)  to  treat  the  mandate  for  sale  as 
irrevocable 54 

and  shipper  from  abroad,  relation  between,  often  one  of  agency, 
but  always  one  of  buyer  and  seller      ....        238,  239,  348 
lONSTRUCTIVE  POSSESSION, 

possession  of  carrier  for  buyer  said  to  be    .        .        .        .        .    .      333 

CONTINUE," 

iemble  that  there  is  no  presumed  general  authority  to  broker  on  the 

Stock  Exchange  to  c.  the  contract  for  next  settlement  .     454,  459 

in  Shephard  v.  Murphy  held  by  the  Appeal  Court  in  Chancery  that 

there  was  authority  in  fact 459 

ONTRACT, 

bargain  and  sale  is  conveyance  as  well  as  c 2 

capacity  of  parties  to  c ,        .        .    .        23 

for  building  or  works  upon  land,  often  accompanied  by  equitable 
assignment  of  contractor's  plant 50 

or  dealing  with  bankrupt  in  good  faith,  and  for  valuable  consider- 
ation (before  adjudication)  by  person  not  having  notice  of  act  of 
bankruptcy,  the  subject  of  a  saving  clause  in  Bankruptcy  Act    .        90 

of  sale  is  binding  from  the  moment  of  consent 135 

offer  and  acceptance  concludes  c,  if  acceptance  is  given  Injfore 
notice  of  recall  has  reached  the  person  to  whom  offer  is  made    130,  137 

where  offer  accepted  by  post,  c.  is  made  at  moment  of  posting  the 
letter 137 

to  take  shares  in  a  company,  made  by  posting  letter  of  allotment 
in  reply  to  application  for  shares 138 

not  rescinded  by  expiress  sent  to  recall  the  acceptance,  although 

arriving  simultaneously 138 

secv4t  in  France  where  letter  in  post  is  under  certain  con- 
ditions revocable  and  therefore  post  remains  so  long  as 
the  letter  is  revocable  the  agent  of  the  sender       .        139, 1404. 
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no  c,  where  letter  purporting  to  accept  introdnces  new  tenn  .  140 
where  intention  to  execute  formal  c.  is  expresaed  by  persons  in 

correspondence  with  a  view  to  a  bargain liO 

if  this  intention  collateral  to  the  agreementi  a  c.  m&j  be  completed 

by  the  correspondence  without  more 1^ 

cases  where  signature  of  formal  c.  was  held  to  be  a  condition  of  the 

parties  being  bound HI 

where  there  is  an  antecedent  c.  that  property  shall  be  put  up  for 
sale  with  condition  that  no  bid  shall  be  recalled,  this  is  binding 
on  a  bidder  who  was  a  party  to  the  antecedent  c.        .        .       .     142 
where  bought  and  sold  notes  are  the  only  evidence  of  the  terms, 

and  there  is  a  variance  between,  there  is  no  c 1*2 

nor  where,  through  bondjide  mistakes  of  fact,  one  party  is  assent- 
ing to  a  different  proposition  from  the  other        .        .        .       .     1*2 
nor  where  seeming  consent  is  due  to  overmastering  force  or  feai  .     MS 
where,  through  the  effect  of  fraud,  there  was  no  true  consent    .   H4, 145 

illegality  in  c.  considered 145—166 

question  is  whether  the  illegality  is  of  the  essence  of  the  a        .    .     H6 

in  restraint  of  trade  illegal 160 

for  mainienance  of  the  suit  of  another,  illegal    .        .        .       .   .     161 

contrary  to  policy  of  bankruptcy  law,  illegal 151 

void  if  contrary  to  direct  prohibition  of  statute  .        •       ,    .    152 

by  way  of  wagering  void  by  statute 154 

for  sale  and  purchase  of  shares  where  neither  party  intends  to 

deliver  out  only  to  pay  differences,  void  as  a  wager        .       .    .    15* 

but  this  does  not  apply  to  speculative  contracts  on  the 

Stock  Exchange  which    the  broker  is  personally  liable 

(according  to  the  rules  of  the  Stock  Exchange)  to  fulfil  .    154 

made  verbally  on  Sunday,  but  not  made  binding  until  afterwards, 

not  within  the  law  against  Sunday  trading 156 

binding  of  c.  under  Statute  of  Frauds 167—224 

executory  c.  for  sale  of  goods  within  statute  and  Lord  Tenterden's 

Act 158,162 

whether  c.  is  executory  c.  of  sale  or  c.  for  work,  &c.,  discussed  162—165 
is  entire,  where  several  orders  are  given  verbally  at  one  time  .  155 
in  writing  may  be  rescinded  simpliciter  by  verbal  agreement  .  .  157 
collateral   direction    given  with  writt-en    c.  may  be   rescinded 

verbally 167 

for  delivery  of  goods  in  monthly  quantities  not  rescinded  by  request 

of  buyer  (assented  to  by  seller)  to  withhold  delivery       .        ,    ,     167 
but  if  seller  has  withheld  delivery  not  at  seller*s  request,  he  cannot 
rely  upon  a  subsequent  tender  at  request  of  buyer  as  a  tender 

under  the  original  c 167 

intention  to  take  goods  as  satisfying  c.  is  acceptance         .        .    .      169 
to  take  goods  in  specie  is  conclusive  of  acceptance       .        .      171 
question  whether  acceptance  of  goods  to  let  in  parol  evidence  of  the 
c.  under  the  Statute  of  Frauds  is  the  same  as  that  which  is  con- 
clusive of  c.  being  satisfied 177 

explanation  suggested  that  there  may  be  condititmal  accept- 
ance, 80  that  if  condition  fulfilled  the  c.  is  satisfied,  as 

well  as  the  statute 17S 

in  writing,  an  expression  used  to  imply  that  the  writing  was  made 

the  medium  of  expressing  the  terms  agreed  on        .        .        .    .      196 
terms  of  c.  in  writing  cannot  be  proved  by  parol  cndenoc      .        .      196 
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but  document  purporting  to  be  a  c  maj  be  shown  by  parol  evidence 

not  to  have  been  signed  with  intention  of  contracting  .  .197,  321 
common  law  rules  of  evidence  respecting  c.  not  interfered  with  by 

Statute  of  Frauds 198 

reference  to  "  contract  *'  in  reply  to  letter,  also  mentioning  "  con- 
tract,'* and  stating  terms,  held  to  incorporate  the  terms  mentioned 

in  letter 202 

quare  whether  the  expression,  "  I  shall  consider  the  deal  off,  as 
you  have  not  completed  your  part  of  the  c.,*'  was  a  sufficient 

reference 203 

letter  admitting  c,  but  refusing  to  perform  it,  is  a  sufficient 

memorandum 205 

several  signed  papers  a  sufficient  memorandum  if  relating  to  this 

same  transaction  and  containing  all  the  terms  of  the  contract  .  205 
signed  by  agents  as  such,  prima  facie  does  not  make  him  a  party  .  210 
if  signed  by  agent,  not  expressly  in  that  capacity,  he  is  a  party, 

unless  contrary  intention  expressed  in  the  document  .  .  .  211 
subject  matter  of  c.  must  be  expressed  in  the  note  or  memorandum  213 
consideration  where  express  term  of  c.  must  also  be  stated  .  .  214 
any  other  express  terms  of  c.  must  also  be  stated  .  .  .  .214 
when  document  relied  on  as  memorandum  of  c.  discloses  a  dispute 

as  to  the  terms,  the  Statute  of  Frauds  is  not  satisfied  .  .  .  215 
mutuality  in  c.  not  required  so  far  as  relates  to  signature  of  party 

to  be  charged  to  memorandum  under  Statute  of  Frauds      .        .      215 
auctioneer  has  no  presumed  authority  to  make  a  c.  on  behalf  of  the 
person  bidding,  though  he  may  bind  the  bidder  by  signing  a 
memorandum  in  accordance  tcith  the  bid  and  the  ccnditimut  of  tale      224 
said  to  be  executed,  where  in  c.  of  sale  the  property  is  intended  to 

pass  at  once 226 

said  to  be  exeeutirry  when  not  so  intended 226 

for  erection  of  fixtures,  when,  pending  execution  of  work,  premises 
were  destroyed  by  accidental  fire,  held  that  contractor  could 

not  recover 230 

construction  of  c.  for  purchase  of  cargo  of  ice  to  be  despatched,  &c., 
the  vendors  forwarding  B.  L.,  and  upon  receipt  thereof,  pur- 
chaser taking  risk 231 

for  cargo  of  seed  to  be  delivered,  &c.,  in  sound  mercantile 
condition,  to  be  worked  in  thirteen  days,  and  paid  for 
in  fourteen  days  from  being  ready  for  delivery  by 

cash,  &c 232 

for  purchase  of  fillings  of  sugar,  ^*  prompt  one  month  :  goods 

at  seller's  risk  for  two  months "      .        .        .        .        .      232 
for  sale  of  chattel  not  specifically  ascertained,  question  is 
how  is  a  specific  chattel  appropriated  to  contract.    This 
depends  on  intention ;  and  appropriation  may  be  con- 

ditional 234—274 

for  goods  to  be  shipped,  operation  and  effect     .        .    .  238 — 267 
for  purchase  of  a  *•  cargo  "  to  be  shipped,  &c.  .        .        .  267 — 273 
cases  relating  to  a  c.  for  building  a  ship  .        .        .       273, 274 

questions  (other  than  those  as  to  the  passing  of  the  property)  going 

to  the  essence  of  the  c. 274 — 319 

concurrent  conditions  of  c 274 — 276 

when  performance  or  readiness,  &c.,  to  perform  promise  on  his 
part  is  a  condition  precedent  to  plaintiff's  right  to  sue  on  c.       .      275 
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for  delivery  at  future  time  of  specific  goods,  gives  immediate  right 

of  action  for  breach,  if  delivered  to  another         .        .        .       .     276 
delivery  by  seller  and  receipt  and  acceptance  by  buyer,  necessary 

to  performance  of  c.  of  sale 277 

performance  of  these  obligations  under  c 277—280 

obligation  of  buyer  to  pay  the  price  under  c.  of  sale  .  .  .  .  280 
of  sale  not  performed  by  sending  larger  or  smaller  quantity  than 

that  ordered 280 

whether  several  purchases  one  contract  or  not 281 

for  sale  of  goods  by  successive  deliveries  ....     281—294 

for  sale  of  goods  to  arrive 295 

for  sale  of  **  cargo  " 296—298 

for  sale  at  a  price  to  cover  cost,  freight,  and  insurance      .  298, 299 

for  sale  of  goods  by  description 300—305 

distinction  between  c.  of  sale  by  descriptmiy  and  c  of  sale  with 

mere  warrantv 301 

for  sale  of  goods  by  sample 305 

for  sale  of  goods  fvifh  warranty  by  reference  to  a  sample  .  .  .  307 
for  sale  of  securities  implies  description  of  them  as  genuine  .  307, 308 
for  sale  of  goods  to  be  shipped  within  certain  time  .  .  .  30^—314 
implied  condition  in  c.  that  thing  contracted  to  be  done  is  possible 

and  shall  continue  lawful  at  time  of  performance        .        .      314. 815 

conditional  on  act  of  third  person 316 

for  sale  or  return 317 

special  c.  for  supplying  retail  dealers 317—319 

various  special  conditions  of  c.  for  sale  of  goods     .        .        .       .     319 

terms  of  c.  collateral  to  its  primary  object 320—338 

statement  of  seller  at  time  of  c.  Is  a  warranty  if  parties  intend  the 

seller,  as  part  of  the  c.,  to  undertake  that  the  statement  is 

true 321 

construction  of  c.  in  writing  containing  exprejss  warranty  .    .     323 

general  rule  that  no  warranty  of  (juality  is  implied  in  c.  for  sale  of 

goods     ............     324 

exceptions,  sales  by  description 325 

sale  of  goods  for  particular  purpose   .        .       .     325 

sale  of  provisions 326 

qualified  wari'anty  of  manufactures  aa  to  fitness 

for  use 326 

warranty  of  title  implied  in  c.  for  sale  of  goods 327 

vendor's  rights  qualifying  the  rights  of  property  transferred  by  the 

intention  of  the  c,  considered 339—375 

offer  to  rescind  c.  may  be  intended  by  insolvent  buyer  rejecting 
goods  on  arrival,  and  such  offer  is  irrevocable  by  the  trustee  in 

bankruptcy 362 

remedies  for  breaches  of  the  c 276—889 

measure  of  damages  for  breach  of  c.  by  seller     ....  376—382 
loss  which  is  a  natural  consequence  in  contemplation  of  both 

parties  at  time  of  c,  may  be  claimed  as  special  damage      .      379, 381 
the  liability  for  special  damage  not  necessarily  undertaken  as  part 

of  the  c,  and  in  this  respect  is  distinguishable  from  warranty  380,381 
where  broker  is  authorised  to  make  a  c,  he  is  authorised  to  con* 

tract  according  to  the  usage  of  the  market  ....     426—442 
construction  and  effect  of  c  for  sale  of  shares  according  to  the 
usage  of  the  Lotidon  Stock  Exchange  {q,  v.)        •        .        .     443 — 485 
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CO'STRAOr—ifontinued. 

entered  into  by  partners  may  be  modified  by  one  of  them  as  within 

his  presumed  authority  as  a  partner 492 

why  seal  usually  immaterial  in  c.  of  a  commercial  corporation  .  602 
can  incorporated  company  be  bound  by  c.  of  its  promoters  before 

incorporation? 505 

in  ordinary  cases  of  c.  there  is  no  obligation  on  one  side  to  disclose 

facts 513 

but  there  is  such  a  duty  where  one  of  the  parties  is  in  a  fiduciary 

relation  to  the  other 514—521 

and  in  a  c.  of  insurance         .....      514,  521 — 523 
in  order  that  a  c.  may  be  voidable  for  fraud  the  person  claiming 

restitution  must  be  able  to  give  restitution  .        .        .        .       511,  523 
if  the  voidable  c.  has  not  been  executed,  then  it  cannot  be  enforced 
against  the  person  deceived  unless  he  has  ratified  it  after  know- 
ledge of  the  fraud     511,625 

voidable  by  taking  advantage  of  drunkenness  or  lunacy  .  .  612 
voidable  by  reason  of  fiduciary  relation,  and  breach  of  the  duty 

imposed  by  it 514 — 621 

of  insurance  voidable  if  the  insured  has  not  disclosed  all  material 

facts  within  his  knowledge 521—623 

what  is  meant  when  the  c.  is  said  to  be  voidable  .  .  .  523 — 526 
to  enter  into  a  partnership,  not  easily  voidable  unless  avoided  soon  526 
to  take  shares  in  a  company,  in  what  cases  voidable  .  .  .  527 
instances  where  such  a  c.  has  been  rescinded  by  the  Court  .  528 — 533 
deceived  shareholder  must  act  promptly  in  such  a  case  .  .  .  533 
when  insolvency  (followed  by  winding-up)  occurs  before  action  for 

rescission  of  c.  the  right  to  rescind  is  gone      .        .        ...      536 
cases  distinguished  where  there  has  been  no  c.  to  take  shares         .      543 

instances 544 — 548 

where  there  is  no  c.  no  legal  proceedings  for  rescission  are 

necessary 548 

you  cannot  alter  the  terms  of  a  c.  on  which  you  seek  to  fix  a  person 

with  liability 550 

by  sec.  38  of  Companies  Act,  1807,  prospectus  must  state  parti- 
culars of  any  c.  entered  into  prior  to  the  issue  of  the  prospectus, 
otherwise  the  prospectus  to  be  deemed  fraiidulent,  &c.        .        .       568 
result  appears  to  be  that  every  c.  which  is  material  to  Ikj 
known,  in  order  to  enable  intending  Rha^eholde^^^o  form  a 
judgment  on  the  proposed  enterprise,  must  be  stated  in 
the  prospectus 569 

CONTRACTOR'S  PLANT,  &c., 

sometimes  the  subject  of  equitable  assignment  to  owner  of  land  or 

premises  on  which  the  work  is  to  be  done        .....         50 

CONVERSION, 

when  damages  are  recovered  in  an  action  for  c.  of  a  chattel,  the 

property  in  the  chattel  passes  to  the  wrongdoer  or  his  assigns    .        37 
action  for  c.  (by  old  rules  of  pleading)  competent  to  buyer  for 

breach  by  seller  after  the  property  had  passed     ....       383 
quasre  whether  any  substantial  distinction  between  the  c.  and  the 

breach  of  contract 383 

CONVEYANCE, 

sale  of  specific  goods  where  property  is  intended  to  be  trai.sferre  I 
at  once  is  a  c.  as  well  as  a  contract .2,  226 
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CONVICT 

incapable  of  contracting 23 

when  husband  becomes  a  c,  wife  is  restored  to  legal  capacity  .    .       26 
CONVICTION, 

property  (notwithstanding  sale  in  market  overt)  revests  by  Larceny 
Act  in  owner  upon  prosecution  of  thief  to  conviction  ...       66 
COPPER, 

statement  by  seller  on  treaty  for  sale  of  locomotive,  "  firebox  and 

tubes  are  copper,"  held  a  warranty 323 

COPPER-FASTENED, 

description  of  ship  as  c.  f .  in  sale  advertisement,  construed  as  a 

warranty  that  she  was  so 322 

COPPER  SHEATHING, 

selected  by  the  purchaser  on  manufacturer's  premises,  held  to 

imply  some  warranty  of  fitness 326 

CORDAGE, 

bought  for  ship,  held  to  have  passed  to  purchaser  as  part  of  ship  .     273 
CORPORATION, 

is  of  limited  capacity 28 

cannot  bargain  for  commutation  of  fees  of  Clerk  of  the  Peace 

appointed  by  them,  and  holding  office  during  good  behaviour     .     148 
liability  of  members  of  c,  jfritnd  facie  limited  to  the  corporate 

funds 500 

but  in  commercial  corporations  express  provisions  are  generaUy 
made  regarding  the  liability  of  members  by  the  incorporating 

Acts BOO 

acts  of  a  commercial  c.  strictly  limited  to  the  purposes  for  which 

it  is  incorporated. 500 

(And  see  Coming  incorporated^ 
CORRESPONDENCE, 

contract  may  be  effected  by  c,  notwithstanding  expression  of  in- 
tention that  the  terms  should  be  embodied  in  formal  contract    .      140 

COST  AND  FREIGHT, 

price  to  include,  effect  of 268, 269 

COST,  FREIGHT,  AND  INSURANCE, 

construction  of  special  contract  for  purchase  of  ore  at  price  per 
ton,  c,  f.,  and  i.,  by  monthly  deliveries,  and  with  proviso  against 
responsibi lity  for  non-delivery  through  accidents  of  the  mines,  &c.     294 

construction  and  effect  of  contract  for  sale  of  goods  to  be  shipped 

at  a  price  to  cover  c,  f.,  and  i 298 — 300 

COSTS, 

of  action  upon  warranty  upon  re-sale,  if  the  original  vendor  has 
sold  with  a  similar  warranty  and  been  given  the  opportunity  of 
defending  may  be  recovered  as  special  damage  ....      385 

COTTON, 

sale  of  c.  "  expectant  to  arrive  per,  &c.    The  c.  guaranteed  equal 
to  sealed  samples  in  our  possession,''  construed  as  a  sale  of  cotton 
hy  description  as  c.  of  the  same  land  as  the  samples,  with  col- 
lateral engagement  by  way  of  warranty  as  to  qualitg         .        .      390 
COUPONS  TO  BEARER, 

of  foreign  government  bonds  are  ncgociable 58 

COURSE  OF  BUSINESS, 

payment,  or  transfer  of  goods  in  c.  of  b.  not  a  fraudulent  prefereDce        89 
or  course  of  dealing  may  be  ground  of  the  presumption  of  agency  ,      393 
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carried  on  with  the  saDction  of  all  the  partners  may  be  such  as  to 
enlarge  the  general  authority  of  a  partner  beyond  what  would  be 

Implied  from  the  mere  fact  of  partnership 490 

notice,  in  c.  of  b.,  to  one  of  two  firms  which  have  a  common  part- 
ner is  presumed  to  be  notice  to  the  other 492 

CREDIT, 

instruments  of  c.  give  title  by  estoppel  to  person  advancing  money 
on  faith  of  instrument,  notwithstanding  equities  between  original 

parties 63 

effect  of  warrants  when  used  as  instruments  of  c.  ...        70 

given  to  buyer  suspends  vendors*  right 331 

having  been  given  (by  bill  of  exchange  or  otherwise)  for  the  price, 
does  not  prevent  the  vendor  being  considered  as  unpaid  on  the 

buyer  becoming  insolvent 348 

factor  has  implied  authority  to  sell  on  usual  c 410 

necessity  of  c.  for  carrying  on  the  business  a  distinguishing  mark 

of  commercial  par f nershijf g  (q.v.) 493 

CREDITOR, 

fraudulently  preferred 87 

protected  by  the  saving  clause,  if  without  knowledge  that  he  was 

being  fraudulently  preferred 90 

attaching  consignee's  right,  so  as  to  obtain  merely  a  constructive 
possession  takes   subject    to    vendor's    right   of  stoppage    in 

transitu 368 

assignment  for  benefit  of  c,  not  a  bill  of  sale  within  the  Bills  of 

Sale  Act    ...        * 109 

questions  between  c.  general,  and  particular  assignee  of  chattels  79 — 134 
fraudulent  conveyance  with  intent  to  defeat  c.  ...        80 

CRIMINAL, 

as  distinguished  from  civil,  liability 562 

qiuere^  whether  distinction  can  be  put  in  definite  language  .  .      563 

illustrations  from  recent  trials 563 — 667 

CROSSING  A  CHEQUE, 

its  effect 60 

CURRENT  MONEY 

excluded  from  the  description  of  "  goods  *'  as  the  objects  of  sale     .  3 

by  passing  c.  m.  a  title  is  given  to  it 33,  67 

CURTAINS 

probably  remain  chattel  though  slightly  attached  .        .        .        11 

CUSTODY 

of  vendor,  transfer  of  possession  of  goods  remaining  in       .        .    .      342 
seitible  that  while  goods  remain  in  the  actual  c.  of  vendor,  although 
possession  has  vested  *in  the  purchaser,  the  possession  is  not 
wholly  divested  out  of  the  vendor  so  as  to  determine  his  rights 

as  such 348 

person  having  the  immediate  c.  of  goods  is  the  person  to  whom 

notice  of  stoppage  in  transitu  ought  to  be  given    .        .        .    .      363 
CUSTOM.     (See  Usage;  Notorious  cristam,) 
CUSTOM  HOUSE, 

claim  made  to  authorities  of  c.  h.  by  vendor  distinctly  asserting 
his  right,  to  stop  in  transitu  goods  which  have  to  pass  through 

the  c.  h.,  is  a  good  stoppage 364 

mere  entry  at  c.  h.  has  been  held  a  good  stoppage  as  against  buyers* 
assignee  in  bankruptcy  forcibly  taking  possession  .        .        .    .      364 
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CUSTOMS, 

sale  of  office  in  c,  illegal  and  void 147 

DAMAGES, 

for  conversion  or  detention  of  a  chattel,  if  assessed  on  the  full  value 
of  the  chattel  and  paid,  become  the  ground  of  a  title  to  the 

property 87 

for  breach  of  contract  where  breach  is  by  seller  before  passing  of 

property 377 

measure  of  d.  in  such  a  case 377 — 383 

special  d 379—382 

for  breach  by  seller  after  property  passed  .        .        .  382 — 385 

d.  for  conversion •        .        .     382—384 

d.  for  breach  of  warranty 384,  386 

for  breach  by  buyer  before  passing  of  property       .        .        .       386, 386 

measure  of  d 386,386 

for  breach  by  buyer  after  property  passed,  action  for  price    •        .      387 
(And  see  Measure  of  Damages :  Special  Damage.) 
BATE.    (See  Time.) 
DAYS, 

specified  number  of  d.  as  the  period  for  delivery,  &c.,  means  con- 
secutive days  including  Sunday 279 

DEALING 

with  bankrupt  in  good  faith,  &c.,  protected  by  saving  clause  in 

Bankruptcy  Act 90 

construed    as    equally  wide  with  "transaction,   &c.,"  in 

former  Acts        .        .        .        .    * 91 

applies  to  purchaser  at  sale  by  sheriff  in  execution,  having 
no  notice  of  act  of  bankruptcy  ....      130, 132 

with  the  property  in,  or  documents  giving  control  over  the  goods 

may  be  evidence  of  acceptance 179 

with  chattels  as  his  own,  so  as  to  be  evidence  of  acceptance,  a 
question  of  intention  which  may  be  inferred  from  oral  statements 
to  a  third  party 180 

DEATH, 

on  d.  of  owner  in  fee,  emblements  belong  to  his  executor  .        .    .       16 

of  tenant  for  life,  where  unknown  to  trustee  in  bankruptcy  con- 
tracting (with  a  person  also  unaware  of  the  d.)  for  the  sale  of 
the  timber  on  the  estate,  avoids  the  contract       ....      143 

of  person  who  has  undertaken  a  contract  of  personal  service 
excuses  performance 314 

of  horse  sold  before  period  appointed  for  delivery,  excuses  per- 
formance        314 

DEBENTURES 

of  company  containing  charge  over  "  undertaking**  or  **  property 

and  effects" 48 

DEBTS 

due  to  bankrupt  in  course  of  his  business  excluded  from  reputed 

ownership 103 

what  is  a  debt  due,  &c. 104 

not  confined  to  debts  actually  payable,  nor  extended  to  what 
are  merely  contingent  105 

DECEIT,  ACTION  FOR, 

formerly  the  technical  name  for  an  action  for  damages  grounded 
on /r<7f/rf  (7.  r.)  strictly  so  called 611,  560—668 
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DECEIVE, 

intention  to,  the  gist  of  the  action  in  order  to  make  directors  per- 
sonally liable  for  misstatements  in  a  prospectos  or  report  552,  554—556 
DECLARATION  OP  TRUST 

of  personal  chattels  is  a  bill  of  sale  within  the  Bills  of  Sale  Act     .       109 
to  which  bill  of  sale  is  subject  must  be  made  part  of  it      .        .    .       114 
this  requirement  applies  only  in  favour  of  the  grantor  of  the  bill     .      118 
DECLARATION  OF  VALUE 

under  Carriers  Act  must  be  made  by  vendor  in  order  to  make 
delivery  to  carrier  a  performance  of  the  contract    .        .        .    ,      278 
DEED, 

no  presumed  authority  in  partner  to  bind  the  partnership  by  d.     .      498 
DEFAULT, 

in  what  oases  d.  of  buyer  justifies  a  resale  by  vendor      .        .        .      330 
DEFAULTING  MEMBER 

of  the  London  Stock  ExcJiange  {q.v.) 

cases  relating  to  closing  of  accounts 481 

DEFEASANCE  OR  CONDITION 

to  which  bill  of  sale  is  subject  must  be  made  part  of  the  bill .        .      114 
DEFEAT 

of  right  of  stoppage  in  transitu  by  indorsement  of  B.jL.  to  bona 

fide  purchaser  for  value 368 — 373 

partial  d.  of  right  of  stoppage  by  Factors  Acts  as  extended  by  the 

Act  of  1877 373-376 

DELAY, 

nnrearonable,  in  intimating  rejection  of  goods  placed  in  a  reposi- 
tory which  purchaser  has  constituted  his  own  warehouse,  is 

evidence  of  acceptance 173 

but  mere  delay  in  intimating  rejection  does  not  constitute  carrier 

his  agent  to  accept  the  goods 174 

to  repudiate  contract  after  knowledge  of  fraud  entitling  the  party 
to  rescind  it,  may  be  equivalent  to  an  election  to  affirm  the  con- 
tract, BO  that  the  party  will  be  bound  by  it  accordingly      526,  530, 533 
DELEGATION, 

of  authority  not  presumed  for  signing  memorandum  to  be  good 

under  Statute  of  Frauds 222 

power  of  d.  not  gejierally  implied  in  agency,  although  it  may  exist 

by  express  terms  of  mandate 395 

DELIVERABLE, 

goods  stated  in  warrants  to  be  d.  to  assigns  by  indorsement  .        68 — 70 
where  ifcUer  i&to&o  something  to  goods  to  put  them  in  d.  state,  that 
is  presumed  to  be  intended  to  be  a  condition  precedent  of 

property  passing 229 

but  this  presumption  yields  to  clear  indication  of  contrary  intention      231 
DELIVERIES, 

sale  of  goo<l8  by  successive  d 281 — 294 

DELIVERY, 

negoclable  instrument  may  be  transferable  by  d.  .        .        58  et  seq, 

mere  d.  of  goods  to  buyer  himself  does  not  constitute  evidence  of 

acceptance 171 

refusal  to  take  d.  must  be  by  an  act  promptly  expressing  inten- 
tion not  to  take  possession 181 

*'  actual  d."    applied  to  mark  the  stage  where    transit    ends ; 

prestunably  corresponds  to  **  actual  receipt  " 186 

refnfial  to  take  d.  prevents  actual  receipt  within  the  statute  .        .      191 

B  B 
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of  goods  may  be  conditional 233, 335 

of  goods  on  board  a  ship  (where  bill  of  lading  is  taken)  is  a  delivery 
to  the  captain  as  bailee  for  the  person  indicated  in  the  bill  of 

lading 245,  260,  266 

of  goods  on  board  buyer's  own  ship  is  evidence  of  intention  at 
once  to  transfer  the  property,  notwithstanding  bill  of  lading  is 
taken  in  seller's  name  and  indorsed  and  transmitted  im- 
mediately to  buyer 247 

but  if  bill  of  lading  is  taken  in  seller's  name  with  the  intention  of 
reserving  the  jug  dLgpon^^iy  the  property  is  reserved,  althou^ 
the  goods  have  been  delivered  into  buyer's  own  ship  .        .        .249 
contract  for  d.  of  specific  goods  at  future  time  gives  immediate 

right  of  action  if  delivered  to  another 275 

by  seller  necessary  to  complete  performance  of  contract  of  sale    .      277 
seller's  obligation  of  d.  does  not,  in  absence  of  express  agreement^ 

involve  the  sending  or  carrying  them  to  buyer    ....     277 
of  chattel  to  buyer  for  special  purpose  does  not  put  an  end  to 

vendor's  rights 346 

of  goods  by  seller  to  common  carrier,  to  be  carried  for  the  parchaser, 

is  a  performance  of  the  contract 278 

obligation  of  buyer  for  receipt  and  acceptance  is  correlative  with 

obligation  of  seller  for  delivery 280 

if  contract  silent  as  to  d.,  buyer  must  send  for  and  take  away  goods     280 
if  contract  express  as  to  d..  buyer  must  receive  and  accept  upon 

tender  or  d.  accordingly 280 

of  larger  or  smaller  quantity  than  ordered  is  not  a  performance  .     280 

immediately  from  seller  to  buyer 386 

on  board  buyer's  own  ship,  how  shown  to  be  conditional  or  other- 
wise               ;        ,       ,     836 

to  buyer's  agent:— r 

bysea        .        . 336-341 

by  land 341 

of  part  does  it  affect  vendor's  rights  as  to  remainder       .    .     347 
(See  alBO  Acttial  Receipt ;  Transfer  of  Potsestion,) 
DELIVERY  ORDER, 

how  far  operates  as  an  estoppel  against  person  privy  to  its  issne  70 
for  iron  (iron  scrip  notes)  not  negociable  (Dixon  v.  Bovill)  .  .  71 
handed  to  purchaser,  but  not  lodged  with  warehouseman,  does  not 

effect  actual  receipt t87 

handing  over  d.  o.  is  sufficient  performance  of  contract  by  seller 

so  far  as  relates  to  goods  in  a  warehouse 277 

by  purchaser  of  goods  in  warehouse,  without  having  had  them  trans- 
f erred  into  his  own  name,  is  not  binding  on  the  warehouseman 
so  as  to  oblige  him  to  attorn  to  the  sub-purchaser  .  .  .  34J 
given  upon  credit,  by  vendo]^  who  is  himself  the  warehouseman, 
does  not  divest  him  of  his  rights  as  vendor,  which  may  (as  in 
the  ordinary  case)  revive  upon  the  insolvency  of  the  buyer  daring 

the  currency  of  the  credit 342 

transferred  by  indorsement  or  delivery  from  vendee  to  a  person 
taking  it  honSi  fide  and  for  valuable  consideration  has  by  the 
Factors  Act,  1877,  the  same  effect  for  defeating  the  vendor's  lien 
or  right  of  stoppage  in  transitu  as  the  transfer  of  a  B.JZ,  has 
for  defeating  the  right  of  stoppage  in  transitu  ....  374 
is  a  "  document  of  title  "  as  defined  by  the  Factors  Acts    •        ^  .418,  419 
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DEMAND, 

cheques  payable  on,  negociable 68 

banker  on  whom  drawn  protected  in  paying  notwithstanding 
forged  indorsement 60 

of  payment  prevents  payment  being  a  fraudulent  preference     .       88,  89 

of  goods  by  buyer  accompanied  bj  tender  of  freight  (when  goods 
have  arrived  at  the  end  of  their  journey)  sufficient  to  end  the 
traJutUut 361 

a  similar  procedure  sometimes  adopted  by  seller  (though  more 
formal  than  necessary)  to  effect  a  stoppage  m  transitu        .        .      363 

of  goods  from  master  of  ship  by  vendor  entitled  to  stop  in  tranHtu 
obliges  master  to  deliver  accordingly  upon  his  being  satisfied 
that  the  person  claiming  is  an  unpaid  vendor         .        .        .     .      372 
DEMAND  OP   POSSESSION 

excludes  reputed  ownership 45,  99 

DEMISE, 

whether  a  charter  party  is  construed  as  d.  of  ship,  the  criterion 
whether  the  ship  is  the  buyer's  an*n  in  a  question  as  to  stoppage 

in  transitu 336,  350 

DESCRIPTION 

of  grantor  and  attesting  witnesses  of  bill  of  sale  registered  under 
Bills  of  Sale  Act,  to  be  contained  in  attestation  and  affadavit     .      114 
cases  as  to  sufficiency  of  d.  for  this  purpose     .        .        .  115 — 117 

where  there  is  a  sale  of  goods  by  d.  it  is  of  the  essence  of  the 
contract  that  the  goods  shall  answer  the  d 300i» 

sale  of  goods  by  d.  distinguished  from  sale  with  warranty  (properly 
so  called) 301 

In  sale  of  cotton  "expected  to  arrive,  &c.,  the  cotton  guaranteed 
equal  to  sealed  samples  in  our  possession,"  construed  as  implying 
a  description  of  the  cotton  as  cotton  of  the  same  kind  as  the 
samples  with  collateral  warranty  as  to  quality    ....      803 

where  goods  are  sold  by  d. ,  and  there  is  no  opportunity  of  inspection, 
there  is  a  further  condition  implied  that  they  shall  be  merchant- 
able goods  of  the  d.  sold 304 

in  a  contract  for  sale  of  securities,  it  is  implied  as  part  of  the  d. 
that  they  are  genuine  securities  of  the  kind  described         .        .      307 

of  goods  in  contract  of  sale  "  to  be  shipped  '*  within  a  certain  date  308 — 314 

sale  of  goods  by  d.  an  exception  to  the  rule  caveat  emptor     .        .      325 
DESTINATION 

of  goods  under  the  original  contract  the  criterion  of  whether 
they  are  in  transitu  or  not 252 

new  and  ulterior  d.  given  to  goods  under  a  new  direction  from  the 
buyer  does  not  prevent  the  transitus  being  ended,  or  create  a 
new  transitus,  so  as  to  revive  the  right  of  stoppage    .        .       853,  354 
DETENTION  OF  A  CHATTEL, 

where  damages  are  claimed  in  an  action  for  d.  of  c,  and  the  full 
value  of  the  chattel  recovered,  the  property  is  transferred  to  the 

wrong-doer 87 

DETUB  DIGNIOSI 

is  the  principle  which  ought  to  govern  an  appointment  to  a  re- 
sponsible command  147 

DIRECTORS 

of  building  society  who  had  held  out  their  secretory  as  having  power 
to  receive  money  on  loan  for  the  society,  held  liable  ;  but  society 
not  held  bound^  the  transaction  being  ultra  vires       ,  .      393 

K  R  2 
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of  a  company  have  no  power  to  delegate  function  of  allotting  shares      395 

commercial  corporations  usually  act  by  d 501 

of  companies  incorporated  by  special  Act  have  their  duties  pre- 
scribed by  C.  C.  C.  Act,  1845 501 

of  companies  under  general  Companies  Acts  have  them  prescribed 

by  articles  of  association •        •      ^^ 

their  duties  to  the  company ^^ 

summary  remedy  against  d.  for  misfeasance ^^ 

of  a  company  probably  cannot  make  a  valid  purchase  of  the  com- 

pany's  property 516 

rescission  of  contract  against  company  on  the  ground  of  misrepre- 
sentation by  d.  in  prospectus,  &c. 628 — 638 

can  fraud  of    d.  be  imputed  to  the  corporate  body  for  which 

they  act  ?    In  action  for  restitution  ?— yes       ....  638 — 541 
in  action  for  damages  against  d.  personally,  personal  fraud  must  be 

proved  ..........     661—558 

action  against  d.  personally  for  fraud  not  easily  barred  by  delay  .  558 
can  one  d.  be  made  responsible  for  the  acts  of  hisco-d.  in  an  action 

for  deceit 561 

does  such  action  survive  against  representatives  .  .  .  .  561 
civil  and  criminal  liability  of  d.  for  misrepresentation  considered  662 — 667 
constructive  fraud  by  sec.  38  of  Companies  Act  18(57,  in  case  of  d. 

omitting  in  prospectus  to  specify  particulars  of  contracts   .        567,  568 
DISCLOSURE 

of  facts  must  be  fully  and  fairly  made  by  promoters  (and  other 

persons  in  a  fiduciary  relation)  in  order  to  maintain  a  bargain 

within  them 614,517,518 

of  material  facts  within  his  knowledge  must  be  made  by  insured, 

otherwise  the  policy  is  voidable 621 — 52S 

DISPATCHED. 

order  for  goods  to  be  d.  is  executed  as  soon  as  goods  have  left 

seller's  warehouse 236 

contract  for  goods  to  be  d.  from  abroad,  held  executed  as  booq  as 

the  goods  were  sent  off  in  lighters 313 

DISPOSAL, 

goods  in  hands  of  agent  at  d.  of  buyer,  and  waiting  his  further 

orders,  are  not  in  transitu 382 

DISPOSE  OF, 

persons  entitled  to  d.  of  property 23,  32  f^  teq. 

DISPUTE, 

as  to  terms,  where  disclosed  by  document  relied  on  as  memorandum 

of  the  bargfiin,  the  memorandum  is  insufficient      .        .        .    .      215 
DISTRAIN  ABLE, 

fixtures  are  not 11 

emblements  are,  by  statute   .        .  .        ,        .        .        .    .  16, 19 

in  questions  whether  goods  are  d.,  strict  rule  as  to  fixtures  applies  .       20 
DISTRESS, 

sale  under         . 71, 76 

power  only  given  by  statute 76 

exemption  o£  goods  delivered  to  auctioneer  for  sale  applies  only  to 

goods  on  auctioneer's  premises 77 

things  privileged  from  d. 77 

power  of  d.  under  clause  of  attornment  in  mortgage  deed  .  .  77 
under  Bankruptcy  Acts  power  given  to  distrain  for  rent  aocrved 

ior  twelve  months  before  bankruptcy 78 
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not  restricted  for  rent  accrued  after  bankruptcy  unless  trustee 
disclaims 78 

no  power  in  liquidation  to  distrain  for  rent  accrued  before  date  of 
winding-up  ;  but  if  liquidator  continues  in  possession  court  will 
authorise  him  to  dit»train  for  rent  accrued  after  the  date  of 
winding-up 79 

instrument  giving  power  of  d.  to  be  deemed  a  bill  of  sale  within 
the  Bills  of  Sale  Act Ill 

exception  where  mortgagee  in  possession  demises  to  mortgagor  at 

a  fair  rent Ill 

DIVESTING 

of  property  by  stoppage  tfi  ^rffww^w 67 

defeated  by  indorsement  and  delivery  of  bill  of  lading  for 

value,  &c 67 

DIVISIBLE 

contract  held  to  be  d.,  where  order  given  for  cash,  of  cream  of 
tartar  and  at  same  time  offer  made  to  take  lac  dye      .        .        .166 

contract  for  sale  of  shares  on  Stock  Exchange  is  d.  into  the  parcels 
on  the  tickets  or  splits  passed  according  to  the  usage      .        .     .      465 

where  several  purchases  are  verbally  made  at  one  time  contract  is 
notd 281 

whether  and  how  far  contract  for  sale  of  goods  by  successive  de- 
liveries is  d 281 — 294 

contract  for  sale  of  goods  to  be  shipped  in  steamer  or  steamers, 

payment  to  be  made  in  cash  against  B.jL.^  is  d 284 

quare  whether  contract  for  sale  of  pepper  October  ^^  November 
shipment  per  sailing  vessel  or  vessels,  prompt  three  months  for 

final  day  of  landing,  &c.,  was  d 285 

DOCK-WARRANT, 

holder  giving  faith  to,  sometimes  privileged  by  reason  of  the 
doctrine  of  estoppel .68 

is  a  '*  document  of  title  "  within  the  meaning  of  the  Factors  Acts   .      419 
DOCKYARDS, 

sale  of  office  in,  illegal  and  voir' 147 

DOCUMENT, 

acceptance  may  be  inferred  from  dealing  with  d.  giving  control 
over  goods 176,  179 

principle  of  extrinsic  evidence  applied  to  construction  of  d.       .    .      198 

what  documents  physically  distinct  will  constitute  a  note  or  memo- 
randum under  the  Statute  of  Frauds    199 — 207 

incorporation  of  unsigned  d.  by  reference 200 

several  signed  documents  form  one  memorandum  if  capable  of 
being  read  as  referring  to  the  same  transaction  and  containing 
all  the  terms 205 

what  documents  constitute  a  sufficient  note  or  memorandum  within 
the  statute 207—215 

where  extrinsic  evidence  admissible  to  prove  intention  of  signature 
ofd 220 

signature  of  d.  must  be  capable  in  itself  of  expressing  that  in- 
tention   s 221 

parol  evidence  of  collateral  stipulation  admissible — 1st,  where  tlicre 
is  no  d.  embodying  the  terms  of  the  contract ;  2nd,  where  the 
d.  is  ambiguous  as  to  the  intention  whether  u  ntatemcnt  is  meant 
to  be  a  warranty •')2l 
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DOCUyiEli^T— continued. 

poesession  of  d.  giving  control  oyer  goods  is,  by  aid  of  the  FactoTS 
Acts,  prima  fade  evidence  of  employmeiit  in  the  character  of  a 
factor  having  power  to  sell  the  goods 412 

qucere  whether  an  intending  shareholder  is  bound  to  inspect  docu- 
ments (other  than  th'j  memoii  ndum  end  articlos  of  association) 
referre  i  to  in  the  prospectus  of  a  company  ;  and  temble  that  if 
their  effect  is  positively  stated  in  the  prospectus  he  may  take  that 
statement  o  j  trust  as  between  himself  and  the  company  remain- 

Ing  a  going  company 534,  535 

**  DOCUMENT  OF  TITLE," 

within  meaning  of  Factors  Acts,  includes  warrants         ...       68 

when  obtained  by  vendee,  give  him  a  qualified  power  of  disposi- 
tion by  virtue  of  the  Acts  as  extended  by  the  Act  of  1877         .    .      333 

transferred  to  vendee  and  by  him  to  a  person  who  takes  it  hf^nSi 
fide  and  for  valuable  consideration  has  the  same  effect  for  defeat- 
ing the  vendor's  lien  or  right  of  stoppage  in  trawtifu  that  the 
transfer  cf  a  bill  of  lading  has  for  defeating  the  right  to  stop  in 
transitu 374,418 

where  obtained  by  fraud  by  a  person  with  whom  no  relation  with 
the  owner  as  agent  and  principal  (or  vendor  and  purchaser)  is 
established,  he  cannot  give  a  title  under  the  Factors  Acts  .        .      414 

enumeration  of     .        .        .  419 

(And  see  Factort  Acts.) 
DRUNKENNESS, 

makes  contract  voidable  if  taken  advantage  of        .        .        .         25. 512 
DUTY, 

of  making  full  disclosure  of  all  [material  facts  exists  in  ca«es  of 
fiduciary  relation  {q,  v.)  and  in  contracts  of  insurance        .        .      614 

this  position  expounded  and  illustrated       ....  514 — 523 

EARNEST, 

to  bind  the  bargain  under  the  Statute  of  Frauds     .        .        .        .195 
BAST  INDIA  BONDS, 

are  negociable  (by  statute)  58 

were  not  before  the  statute 59 

EAST  INDIA  TRADE, 

contract  for  goods  contrary  to  statute  protecting,  illegal         .        .      152 

BAST  INDIA  COMPANY'S  SERVICE, 

corrupt  nomination  to  cadetship  in,  held  indictable    .        .        .    .      148 
resignation  of  majority  in,  for  pecuniary  consideration  held  illegal      148 
EAST  INDIA  WARRANTS, 

not  negociable 59 

BAST  INDIAMAN, 

command  of,  in  days  of  Company's  monopoly,  a  lucrative  office,  the 

recommendation  to  which  could  not  be  sold 147 

ELECTION, 

in  cases  of  sale  by  description  (including  sales  by  sample  properly 
so  called)  the  buyer  may  make  his  e.  (by  accepting  the  goods 
tendered)  to  treat  the  implied  stipulation  in  regard  to  quality 
as  a  collateral  engagement  by  way  of  warranty  .  .  802,  305, 306 
may  be  made  to  affirm  a  contract,  by  the  person  entitled  to  avoid 
it  on  the  ground  of  fraud,  and  if  he  does  so  elect,  after  know- 
ledge of  the  fraud,  he  is  bound  accordingly  ....  526 
issninjr  a  pf»licy  of  manne  assurance  in  accordance  with  the  slip, 
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pAafi 
ELECTION— tfo«fini«jrf. 

after  notice  of  a  misrepreseutation,  is  not  an  election  to  affirm 

the  contract      .     * 626 

to  avoid  contract  of  membership  in  a  company  most  be  made 
immediatelj  on  discovery  of  the  fraud  or  misrepresentation 

530,  533,  534 
ELEGIT, 

a  process  for  attaching  a  freehold  estate  in  land      .        .        .        .        19 
employed  as  to  goods,  to  evade  provisions  of  aect.  87  of  Bankruptcy 

Act,  1869 131 

Addendum. — ^An  elegit,  however,  was  held  to  have  been 
unsuccessfully  employed  where  before  inquisition 
proceedings  preparatory  to  sale,  the  execution  creditor 
had  notice  of  an  act  of  bankruptcy  occurring  before 
his  seizure  of  the  goods  (^Expartr  Sulger,  in  re  Chiun, 
C.  J.  B.,  May  16,  1881.  17  Ch.  D.  839). 
EMBLEMENTS 

9jefructu*  indiistriaUiy  and  though  unsevered,  are  to  certain  effects 

chattels 15—17 

may  be  seized  under  hji.  fa 16,  19 

distrainable  by  statute 16 

are  not  personal  chattels  within  the  Bills  of  Sale  Act,  1854       .    .         17 
but  included  in  the  Bills  of  Sale  Act,  1878   .        .        .        .  17,  21 
told  to  be  severed  by  the  purchaser,  qu<ere  whether  an  "  interest 
in  land  "  or  "goods"  for  the  purposes  of  the  Statute  of  Frauds  160, 161 

it  may  be  that  they  are  neither 161 

are  to  many  effects  part  of  the  land 159 

END  OF  TRANSITUS, 

arrived  at,  when  goods  have  come  to  hands  of  agent  of  buyer  where 
they  are  at  his  disposal,  although  they  may  receive  a  new  and 
ulterior  destination  under  his  directions  ....    352,  353 

in  the  ordinary  course  of  things,  is  delivery  of  the  goods  into  the 
physical  possession  of  the  buyer  or  his  servants,  or  a  warehouse- 
man authorised  by  him  to  receive  them  .  ...  368 
of  goods  which  are  still  physically  in  the  possession  of  the  forward- 
ing agent,  requires  the  concurrence  of  intention  between  buyer 
and  carrier  that  the  latter  should  change  his  character  into  that 

of  a  warehouseman 359 

presumption  is  against  tran»Uu4  being  ended,  until  carrier  or  ship- 
owner is  satisfied  as  to  his  charges  or  freight  .        .     .  359,  360 
may  be  anticipated  by  buyer,  with  the  assent  of  the  carrier   .        .      360 

but  not  without  361 

if  carrier  at  end  of  Journey  wrongfully  refuses  to  deliver,  the 
demand  of  the  buyer  with  a  tender  of  the  carrier's  charges,  will 

be  equivsilent  to  e.  of  t. 361 

may  be  postponed  by  act  of  the  buyer  rejecting  the  goods  on  their 

arrival 361 

this  rejection  (by  an  insolvent  buyer)  may  either  l)e  intended  as  a 
postponement  of  the  e.  of  t.  or  as  an  offer  to  rescind,  which 
under  the  circumstances  is  held  binding  on  the  trustee        .        .      362 
defeat  of  right  of  stoppage  by  indorsement  of  B.fL.  to  bona  fide 

purchaser  before  e.  of  t 368 — 373 

qualified  defeat  by  operation  of  the  Factors  Acts,  as  extended  by 

the  Act  of  1877 3'73— 375 

ENTIRE  CONTRACT, 

sale  is  e.  c.  where  several  orders  are  given  verbally  at  one  lime     .      165 
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ENTRY  IN  BROKER'S  BOOK 

in  earlier  cases  held  to  be  the  contract 435 

this  view  exploded   .........  436 

qtunre  is  it  eyidence  of  the  contract     .......  434) 

semble  that  it  is  practically  useless  as  evidence       ....  437 

bat,  the  contract  being  proved  aliunde  may  satisfy  the  Statute  of 

Frauds 4B7 

ENTRY  OF  GOODS 

at  custom-house  held  to  be  a  sufficient  act  to  stop  in  trantitu  as 
against  trustee  in  bankruptcy  of  consignee   taking    forcible 

possession 364 

EQUITABLE 

(as  distinguished  from  legal)  ownership  explained     .        .        .    .  31, 32 
EQUITABLE  ASSIGNMENT  OF  CHATTELS 

creates  a  right  in  security 43 

how  effected 43 

why  equitable  ? 44 

none,  where  description  too  vague 45 

of  stock  in  trade 47 

of  "undertaking,"  or  ** property  and  effects"  generally,  of  a 

company 48 

of  contractor's  plant  in  contracts  for  works  upon  land    ...  50 

of  chattels  in  hands  of  third  person 60 

not  available  against  purchaser  for  value  without  notice     .        .    .  51 

but  is  (generally)  against  trustee  in  bankruptcy      ....  51 
of  chattels  in  apparent  possession,  &c.,  not  available  against  execu* 
tion  creditor  or  trustee  in  bankruptcy  unless  registered  under 

Bills  of  Sale  Act 62, 125 

distinguish  from  agreement  to  assign  upon  request  .  .  ,  52, 125 
must  be  registered  under  the  Bills  of  Sale  Act    .        .        .        .    62, 125 

EQUITABLE 

interest  in  shares  of  a  company  of  which  the  legal  title  is  capable 
of  transfer  is  a  "  thing  in  action "  within  the  meaning  of  the 
reputed  ownership  clause  of  Bankruptcy  Act      ....       94 
but  equitable  mortgage  of  such  shares  by  legal  owner  raises  a 
reputed  ownership  if  no  notice  is  given  to  the  company  ,        ,    ,       94 
EQUIVOCAL  ACT 

of  buyer,  capable  of  being  construed  as  an  act  of  ownership,  may 
be  explained  by  accompanying  statements  made  to  third  party  .      180 

ESQUIRE, 

not  a  description  of  an  occupation 116 

ESSENTIAL  ERROR, 

where  contract  made  for  sale  of  shares  in  a  company  supposed  to 
be  a  going  company,  after  the  presentation  but  before  advertise- 
ment of  a  petition  for  winding  up  on  which  a  winding-up  order 
is  made,  contract  held  to  be  void  for  e.  e 450 

ESSENTUL  STIPULATION, 

as  to  kind  of  goods  sold  implied  in  a  sale  by  deteription  .  .  300 
distinguished  from  collateral  engagement  by  way  of  warranty  .  301 
that  goods  shall  be  merchantable,  implied  in  sale  by  description 

(where  no  opportunity  of  inspection) 304 

that  goods  sold  for  a  particular  purpose  shall  be  fit  for  the  purpose  904 
in  all  these  cases,  buyer  may  waive  the  essentiality,  and  treat  the 

stipulation  ns  a  warranty 306,  325^ 
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ESTOPPEL, 

meaning  and  effect  of 38 

same  principle  as  holding  out  or  representatuni  (q.  v.)  .  .  .  34 
instmments  haTiog  some  of  the  effects  of  negoclabilitj  bj  .  61  et  teq. 
on  this  principle,  warrants  have  received  effect,  so  that  they  have 

been  sometimes  supposed  negociable 68 — 70 

reputed  ownership  under  Bankruptcy  Act  is  a  statutory  extension  of  92 
the  doctrine  of  e.  liberally  applied  to  agency  ....      393 

EVIDENCE, 

of  due  registration  of  bill  of  sale  under  Bills  of  Sale  Act,  simplified 

by  section  16  of  the  Act 118 

of  acceptance  of  goods,  what  acts  do  not  amount  to       .        .      169 — 171 

what  acts  are  conclusive  of  acceptance 171 

what  acts  are  e.  of  acceptance 172 — 180 

of  actual  receipt  by  buyer,  of  goods  which  remain  physically  in 

possession  of  vendor  himself*  must  consist  of  unequivocal  facts 

showing  that  both  parties  treated  the  goods  as  delivered  .  .  188 
principle  of  e.,  where  a  writing  is  made  the  medium  of  consent  .  196 
how  far  extrinsic  e.  available  to  construe  a  written  document  .  198 
competent  to  prove  by  parol  e.  that  a  person  appearing  as  principal 

upon  the  face  of  a  writing  forming  contract  or  memorandum  of  it, 

was  really  agent  for  another 209 

not  competent  to  show  by  parol  merely ^  who  was  the  buyer  and 

who  the  seller  of  the  parties  named  in  the  note  or  memorandum 

of  the  bai*gain 212 

by  parol  competent  to  show  intention  of  signature  where  document 

is  subscribed  in  pencil 220 

competent  to  show  intention  where  contract  in  writing  is 
ambiguous  as  to  whether  a  statement  is  meant  to  be  a 

warranty 321 

EXAMINATION, 

purchase  of  goods  in  specie  by  person  having  opportunity  of  e.  is 

conclusive  of  acceptance 171 

offer  of  goods  for  sale  after  opportunity  of  e.  is  conclusive  of 

acceptance 179 

tender  to  be  good  must  give  opportunity  of  e 277 

(And  see  Inspection,) 

EXCHEQUER  BILLS 

are  negociable 58 

EXCISE, 

sale  of  office  in  e.  illegal  and  void H7 

EXCISE  LICENCES  ACT, 

sales  contrary  to 152 

EXECUTED, 

meaning  as  applied  to  contract  of  sale 2,  226 

where  unlawful  sale  is  e.  by  delivery,  the  property  passes  but  no 

action  lies  for  the  price 156 

where  intention  is  that  property  should  pass  at  once  the  transaction 

is  a  bargain  and  sale,  and  the  contract  is  said  to  be  e.    .        .    .      226 
EXECUTION 

by  seizure  and  sale  of  goods  of  a  trader  for  not  less  than  £50,  an 

act  of  bankruptcy 82 

in  good  faith,  without  notice  of  act  of  bankruptcy,  protected  by 

s.  95,  sub-sect.  3,  of  Bankruptcy  Act,  1869 128 
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EXECUTION —continued. 

hjji../a.  against  trader  for  judgment  debt  exceeding  £50,  sheriff 
to  hold  proceeds  for  14  days 131 

this  evaded  by  taking  goods  under  elegit 131 

where  seizure  is  before  act  of  bankruptcy,  good  notwithstanding 
bankruptcy  intervening  between  seizure  and  sale        .        .        .      133 

(And  see  Fieri  facias,  Elegit.) 
EXECUTION  CREDITOR, 

questions  between  e.  c.  and  particular  assignee      .        .        .         79 — 127 

questions  between  e.  c.  and  trustee  in  bankruptcy  .        .       127—134 

EXECUTORS.     (See  Heir  and  executor,  RepresentaHves.) 
EXECUTORY, 

meaning  of  e.  as  applied  to  contract  of  sale 2 

contract  of  sale  passes  property  as  soon  as  goods  are  specifically 
ascertained 60 

contract  for  sale  of  goods  is  within  the  Statute  of  Frauds  and  Lord 
Tenterden's  Act 158, 162 

whether    contract    is    an    e.    contract    of    sale    or  contract  for 
work,  &c 162—165 

contract  to  make  a  waggon — presence  of  buyer   at    operation 
previously  to  finishing  not  alone  evidence  of  acceptance     .        .      171 

where  intention  is  that  property  is  not  to  pass  until  fulfilment  of  a 
condition  precedent,  contract  is  said  to  be  e 226 

contract  for  sale  of  goods,  where  nothing  said  about  delivery, 
implies  that  goods  shall  be  delivered  as  soon  as  appropriated  and 

ready  for  delivery 280 

«  EXPECTED  TO  ARRIVE," 

construction  of  contract  for  sale  of  goods  described  as  on  board  a 
certain  vessel  and  "  e.  t.  a.,'*  &c. 295,  296 

contract  for  sale  of  cotton  "  e.  t.  a.  per,  &c.,  the  cotton  gn^iaranteed 
equal  to  sealed  samples  in  our  possession,"  construed  as  a  sale  of 
the  cotton  by  description  as  cotton  of  the  same  kind  as  the  sam- 
ples, with  collateral  engagement  by  way  of  warranty  as  to  quality      303 
EXTRINSIC  EVIDENCE, 

principle  of  e.  e.  applied  to  construction  of  written  documents      .      199 

resorted  to  in  order  to  identify  parties  to  contract ....      209 
but  not  sufficient  to  show  by  e.  e.  merely  who  is  the  buyer 
and  who  the  seller  of  the  persons  named  in  the  memo- 
randum of  the  bargain 212 

illustration  of  use  of  e.  e.  in  explaining  memorandum  so  as  to 
identify  the  seller  and  buyer  respectively  mentioned  therein      .      213 

extensively  applicable  in  identifying  subject-matter  of  contract    .      213 

competent  to  show  intention  of  signature  where  document  is  sub- 
scribed in  pencil,  and  intention  doabtful  on  the  face  of  the 

document 220 

F.  O.  B.   f/rctf  on  board), 

in  form  of  warrant  where  warrant  states  that  goods  are  deliverable 
f.  o.  b.,  this  seems  to  be  a  representation  by  manufacturer  that 
goods  are  at  the  disposal  of  the  buyer  to  whom  the  warrant  was 
issued,  so  that  any  vendor^s  lien  or  right  to  stop  in  tranntu  is 
at  an  end 70 

case  of  contract  for  f .  o.  b.  barley  for  cash  on  handing  bill  of  lading, 
— held  that  the  property  in  the  goods  shipped  remained  in  the 
seller,  who  had  held  control  by  bill  of  lading,  although 
contrary  to  contract .        .        .      243 
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contract  for  oil  "  to  be  shipped  f.  o.  b.  .  .  to  be  paid  for  on 
delivery  of  the  bill  of  lading  by  bill  of  exchange  to  be  accepted 
3  ms.  after  date  and  to  be  dated  on  the  day  of  shipment  of 
the  oil,"  executed  so  that  the  property  passed  by  placing  the  oil 
on  board,  taking  the  bill  of  lading  to  shipper's  order  or  assigns, 

and  immediately  sending  it  to  buyer 262 

contract  for  ore  to  be  shipped  f.  o.  b.  at  Cartagena,  where  it  was 
held  that  the  seller  by  shipping  in  a  vessel  chartered  by  buyers 
and  taking  the  bills  of  lading  to  himself,  reserved  the  property 
though  he  broke  his  contract  by  doing  so      ...        .    262 — 266 
FACTOR 

has  a  right  in  security  over,  or  special  property  in  the  goods  in 

security  of  his  general  balance 64 

and  to  an  extent  necessary  for  this  security  bis  authority  is 

irrevocable 64 

but  iuhsequent  advances  do  not  raise  a  consideration  to 

prevent  recall  of  mandate 64 

has  possession  of  the  goods  or  of  the  documenli^  giving  control  over 

them 66 

has  no  implied  power  to  delegate  his  business 396 

use  of  the  term  f.  in  Scotch  law 401 

definition  of  f.  according  to  English  law — a  general  agent  having 
authority  to  sell  and  having  possession  or  control  of  the  goods 

in  bulk 408 

doctrine  of  holding  out  as  applied  to  f 409 

powers  of  f.  implied  by  usage 409 — 412 

effect  of  Factors  Acts  (q.  v.) 412—419 

sub-agent  employed  by  f.  is  not  in  privity  with  the  principal  so  as 
to  entitle  the  latter  to  intervene  and  claim  proceeds  in  hands  of 
sub-agent  without  admitting  set-off  claims  by  the  sub-agent 

against  the  f. 420 

FACTORS  ACTS, 

passed  for  security  of  mercantile  dealings  on  the  faith  of  apparent 

rights 36 

the  Act  of  1877  has  greatly  extended  the  circumstances  on  which 
reliance  may  be  placed  as  giving   the   ostensible    power   of 

disposition 66 

stop  short  of  making  the  documents  mentioned  in  them,  negociable  66 
possession  of  duly  indorsed  bill  of  lading  equivalent  for  purposes 

of  f.  a.  to  possession  of  goods  in  bulk 67 

warrants  for  goods  are  documents  of  title  within  f.  a.  .  .  .  68 
scope  of  the  Acts  much  extended  by  last  Act  (40  &  41  Vict.  c.  39)  71 
do  not  make  '*  documents  of  title  "  negociable,  but  only  extend  the 

principle  of  estoppel 71 

as  extended  by  last  Act  (1877)  modify  the  rule  that  vendor's  rights 

are  good  against  sub-purchaser 332 

and  give  to  purchaser  bond  Jide  and  for  valuable  consideration 
taking  a  transfer  fi-om  vendor  of  a  "  document  of  title,"  a  right 
freed  from  vendor's  lien  or  right  of  stoppage  m  fra«#i/M       .     374,418 

scope  and  effect  of  the  earlier  f .  a 412 — 417 

the  last  Act  (40  &  41  Vict.  c.  39) 417—419 

its  effect 419 

FAIR, 

opinion  expressed  by  Lord  EUenborough  that  servant  selling  a 
horse  at  a  f.  had  implied  authority  t«  warrant  {qutrre  *•  bad  law")      324 


620  INDEX. 

PAOK 
FAMILY  ARRANGEMENT, 

party  who  coneeDts  to  f.  a.  whereby  property  is  to  be  put  up  for  sale 
under  condition  that  no  bid  is  to  be  retracted,  and  bidding  at  the 

sale,  is  bound  by  the  condition 142 

FARMING  STOCK, 

asRignment  of  f.  s.  in  security  of  a  debt 47 

FELONY, 

a  bar  to  a  civil  action,  while  plaintiff  is  in  default  for  not  proee- 

cuting  criminally 57 

unless  the  offender  have  been  brought  to  justice  by  some 

one  else 57 

FEAR  (or  Ibrce), 

inducing  a  seeming  consent  causes  a  nullity  in  any  transaction 

purporting  to  be  based  on  such  consent 143 

FIDUCLA.RY  RELATION, 

where  a  person  is  in  a  f .  r.  to  another,  non-disclosure  of  material 
facts  by  the  former,  makes  contract  voidable  .        ^        .        .    .      514 

example 514 

it  is  not  the  f.  r.  alone  but  the  advantage  taken  which  upsets  the 

transaction 515 

except  when  the  transaction  is  a  breach  of  the  fiduciary 
relation  itself,  as  where  a  trustee  or  agent  for  sale  him- 
self buys 516 

promoters  are  in  a  f .  r.  to  the  company  formed  by  them    .        .    .      516 

this  established  by  decisions 516—521 

FIERI  FACIAS, 

emblements  may  be  taken  on  writ  of       ...'..        16 

so  may  tenant's  fixtures 19 

against  chattels  of  freeholder,  strict  rule  as  to  fixtures  applies       .        19 

sale  of  goods  under 72 

is  now  the  appropriate  process  of  execution  against  goods  upon  all 

judgments  for  payment  of  money 74 

sheriff  on  sale  under  f.  f .  to  hold  proceeds  for  14  days,  to  be  handed 
to  trustee  in  bankruptcy  if  notice  of  petition  of  bankruptcy  is  in 

the  meantime  given 131 

where  seizure  is  before  act  of  bankruptcy,  the  execution  creditor  is 
secured  and  the  sale  under  the  execution  good  notwithstanding 

intervening  bankruptcy 13$ 

«  FINE  "  BARLEY, 

letter  stating  readiness  to  take  f.  b.  not  an  acceptance  of  offer  of 

"good  "barley 142 

FIRE.    (See  Accidental  Fire) 
FIRM, 

name  of  f.  may  be  employed  to  designate  party  to  contract  in 
memorandum  under  Statute  of  Frauds,  and  parol  evidence  used 

to  show  who  the  parties  are 209 

FIXED  MOTIVE  POWER, 

excluded  from  "  trade  machinery  "  as  defined  by  Bills  of  Sale  Act .        22 
FIXED  STEAM-ENGINE, 

is  part  of  the  land    . 5 

FIXTURES, 

are  generally  part  of  the  land h  et  »eq 

permanent  and  ^?/<zW-pcrmanent 5, 6 

are  not  distrainable      . 11 

tenant's  f. 13,  14 
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in  what  respects  like,  and  how  differ  from  emblements      .        .    .        17 

right  to  remove  f.  is  gone  when  trustee  in  bankruptcy  of  tenant 
disclaims 19 

and  growing  crops  (when  separately  assigned  or  changed)  included 
in  personal  chattels  under  Bills  of  Sale  Act,  1878   .        .        .    .        21 

mortgagee  by  distraining  f.  under  an  attornment  clause  does  not 
lose  his  right  to  1 78 

tenant*s  f.  are  not  goods  and  chattels  within  the  reputed  ownership 
clause  of  Bankruptcy  Act 93 

included  (when  separately  assigned  or  charged)  in  "  personal  chat- 
tels "  under  Bills  of  Sale  Act        110 

when  to  be  deemed  separately  assigned Ill 

sale  of,  between  landlord  and  outgoing  tenant  not  a  sale  of  "goods  " 
within  17th  section  of  Statute  of  Frauds 161 

giudre,  whether  sale  by  tenant  to  a  third  party  of  his  right  to 
sever  f.  is  sale  of  "  goods"  within  statute 161 

contractor  for  erection  of  f.,  where  premises  were  during  progress 
of  the  work  destroyed  by  accidental  fire,  held  not  entitled  to 

recover  for  work  done 230 

FLOATING  RIGHT  OF  ACTION, 

the  law  does  not  permit  to  be  created  except  when  sanctioned  by 

general  usage  (Dixou  r.  Bovill) .        71 

FLOUR-MERCHANT, 

in  a  contract  for  sale  of  flour,  which  did  not  state  which  was  the 
seller  and  which  the  buyer,  held  competent  to  satisfy  the 
Statute  of  Frauds  by  showing  that  one  was  a  f .  m.  and  the  other 

a  baker, 213 

FOLLOWING  PROCEEDS, 

of  trust  property,  an  equitable  doctrine,  not  applicable  (according 
to  the  judgment  of  Lord  Justice  Bramwell  in  the  Court  of  Appeal 
in  N.  Z.  ^c.  Co.  v.  Rutton)  to  cases  of  commercial  agency      .    . 

(See,  however,  Addendum  under  the  heading  of  "Malting  Agent.") 
FORBEARANCE, 

granted  by  buyer  at  request  of  seller,  makes  the  latter  responsible 
for  the  difference  ascertained  at  the  end  of  the  period  of  for- 
bearance         378 

FORCE  (or  Fear\ 

inducing  a  seeming  consent,  causes  a  nullity  in  any  transaction 

purporting  to  be  based  on  such  consent »      143 

FOREIGN  CONSTITUENT, 

person  contracting  as  agent  for,  is  personally  liable  utiIcrs  the  f.  c. 
is  proved  to  have  given  express  authority  to  the  ajrent  to  bind 

him 212 

FOREIGN  GOVERNMENT, 

where  thing  contracted  to  be  done  is  prohibited  by  f.  g.,  contractor 

is  not  excused  from  performance 315 

FORGED 

indorsement,  notwithstanding,  banker  on  whom,  cheque  it  drawn 
may  pay  it  by  statute  16  &  17  Vict.  c.  59 60 

signature  is  incapable  of  ratification 396 

FORMAL  CONTRACT, 

when  correspondence  contains  proposal  to  embody  terms  in  f.  c. 
the  contract  may  be  complete  by  the  correspondence,  although 
no  f.  c.  executed .    .      140 
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cases  when  execution  of  f.  c.  held  a  condition  precedent  to  the  con- 

tract  being  concluded HI 

FORMAL  POSSESSION, 

notwithstanding,  personal  chattels  may  be  in  **  apparent  poases- 

sion  "  under  Bills  of  Sale  Act 110 

cases  distinguishing 122 

FORWARDING  AGENT.     (See  Carrier.) 
FORTHWITH. 

construction  of  the  expression  f .  in  regard  to  delivery  of  goods 

under  contract  of  sale 279 

FRAUD, 

where  one  of  two  innocent  persons  suffers  by  f.,  loss  falls  on  the 

one  who  has  enable!  the  guilty  person  to  commit  the  fraud        .        35 
master  who  has  sis^ned  bill  of  lading  for  goods  not  on  board  is 

excused  if  mistake  is  wholly  by  f.  of  the  shipper     .        .        .     .        66 
on  general  principles  of  law,  where  distinct  intention  appears  to 
exclude  a  creditor  or  class  of  creditors  from  benefit  of  arrange- 
ment purporting  to  be  for  benefit  of  creditors  generally      .        .        83 
.  gist  of  f .  is  intention  to  prevent  <^reditors  getting  their  due 

whether  in  respect  of  amount  or  time 83 

under  St.  of  Eliz.  not  limited  to  period  of  12  months     ...        84 

at  common  law  similarly  not  limited 84 

payment  may  be  a  f.  though  not  a  fraudulent  preference       .        .        89 
in  cases  of  1  there  is  generally  a  true  consent,  but  the  contract  is 

voidable 144 

an  instance  where  by  reason  of  f .  there  was  no  real  concurrence  of 

intention 145 

where  representation  made  by  seller  in  such  circumstances  that 
the  buyer  is  not  presumed  to  rely  on  it,  the  buyer  has  no  remedy 
arising  from  the  representation  except  on  ground  of  f .  .  .  .  320 
where  goods  or  the  documents  of  title  to  them  are  obtained  by  1 
without  any  relation  of  principal  and  agent  (or  vendor  and  pur- 
chaser) being  established,  the  Factors  Acts  do  not  apply  so  as 
to  enable  such  persons  by  dealing  with  the  goods  or  documents 

to  g^ve  a  title  to  a  purchaser 414 

although  partner  has  a  presumed  power  to  m^e  admissions  so  as 
to  bind  the  firm,  the  presumption  yields  to  evidence  that  the 

admission  was  false  and  a  f.  on  the  firm 492 

fact  which  is  a  f .  on  the  partnership  or  would  be  naturally  con- 
cealed from  the  co-partners  is  an  exception  to  the  rule  that 
notice  to  a  partner  is  notice  to  the  partnership      ....    492 
act  said  to  be  induced  by  f.  when  a  person  wilfully  leads  another 

to  act  on  a  false  belief 510 

distinguished  from  representation  with  invitation  to  act,  by  which 

a  warranty  is  implied 511 

legal  consequences  of  f. — 1.  To  make  the  transaction  voidable       .      511 

2.  To  give  remedy  by  action  against  the 

person  guilty  of  the  deceit        .        .      511 
act9  which  are  not  within  the  above  definition  of  fraud  but  which 
have  similar  effects,  such  as  taking  advantage  of  drunkenness 

or  lunacy 512 

cases  where  there  is  a  duty  to  disclose  facts,  and  the  non-disclo- 
sure has  the  effect  of  f.  so  far  as  relates  to  making  the  contract 
voidabltt 514 
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1.  Fiduciary  relation 614 — 521 

2.  Contracts  of  insurance ....     521 — 52B 
legal  consequences  of  f., 

contract  voidable — meaning  and  effect  of  this  .        .        .  523 — 527 
leading  instances  of  rescission  on  the  ground  of  f.  of  a  con- 
tract to  take  shares  in  a  company         ....     528 — 636 
where  insolvency  of  the  company  followed  by  wind- 
ing up  occurs,  the  right  to  rescission  on  the  ground 

of  lis  gone 536—538 

can  f.  be  imputed  to  a  corporate  body   .        .  .        .      538 

in  an  action  for  restitution, — Yes 539 

arrangement  to  avoid  multiplicity  of  suits  in  cases  of  1  will 

be  sustained  in  the  winding  up 542 

cases  where  no  agreement  to  take  shares  disting^shed  from 

cases  of  membership  induced  by  f 543 

second  consequence  of  f .,  action  against  person  guilty  of  deceit      550 
observations  on  equivocal  use  of  word  fraud  in  action  for 
rescission  against  a  company,  and  consequent  confusion  as  to 

the  ratio  decidendi  in  such  cases 560 

in  actions  against  the  directors  personally,  f.  in  its  strict  sense 

must  be  proved 551 

cases  of  actions  against  directors  personally      .        .     552 — 560 
can  one  director  be  made  responsible  for  the  acts  of  his  co- 
directors  in  an  action  for  deceit?      561 

does  an  action  for  f.  survive  against  representatives  ?      .        .      561 
distinction  between  civil  and  criminal  liability  in  cases  of  f .      .    .      562 

can  it  be  stated  in  exact  language  ? 563 

illustration  from  the  charges  to  the  jury  in  the  cases  of  the 
City  of  Glasgow  Bank  and  West  of  England,  &c.,  Bank 

Directors 563--667 

constructive  f.  under  sect.  38  of  the  Companies  Act,  1867  .        .    .      568 
construction  and  effect  of  this  section  ....       568,  569 
FRAUDS.  STATUTE  OF, 

question,  whether  a  thing  is  land  under  4th  sect,  or  goods  within 

47th  sect 22 

contract  verbally  made  on  Sunday  but  not  made  binding  under 
8.  of  F.  until  afterwards,  not  within  the  law  against  Sunday 

trading  . 156 

considered  in  4th  part  of  this  work 1 57 — 224 

to  what  contracts  statute  applies 157 — 167 

goods,  wares  and  merchandize,  what  ?      .        .        .        .1 57 — 1 62 

for  price  of  £10  stg 162—164 

questions  arising  out  of  executory  contracts,  kc.      .        .  164—167 
the  requirements  of  the  statute, 

(A.)  Acceptance  and  actual  receipt       ....      168—195 
I.  What  constitutes  acceptance      .        .        .        .169 — 180 

1.  What  acts  are  not  evidence  of  acceptance    169 — 171 

2.  What  are  conclusive  evidence  of  acceptance  .      171 

3.  Relevant  facts  from  which  acceptance  may 

be  inferred 172—180 

II.  What  constitutes  actual  receipt  .  .  .  180 — 195 
{a)  Transferred  from    immediate   possession 

of  seller  to  that  of  buyer 181 

{b)  From  immediate  possession  of  seller  to 
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warehougemau  of  buyer,  or  to  carrier  who 
becomes  a  warehouseman     .        .        .     181—186 
(c)  Where  seller*s  warehouseman  attorns  to 

buyer 186,187 

{d)  Where  seller  becomes  buyer's  agent  to 

keep  the  goods  for  him        .        .        .    .  187 — 195 

(B.)  Earnest  or  part  payment 195 

(0.)  Note  or  memorandum  in  writing,  &c 196 — 224 

I.  What  is  a  note  or  memorandum  of  the  bargain      .      199 

1.  What  papers  ph3'8ically  distinct  may  con- 

stitute a  note 199—207 

2.  What  is  a  sufficient  note         .        .        .    .  2()7 — 215 

To  be  so  it  must  specify, 

Ist.  The  parties 209—213 

2nd.  The  subject-matter  ....  213 
3rd.  The  price  or  value  to  be  rendered  .  214 
4thly.  Any  other  express  terms  of  the 

contract 214,215 

II.  What  is  signature  by  the  parties  to  be  charged  216 — 221 

III.  Who  are  agents  la^s-fully  authorised  to  tdgn   .  221 — 224 
FRAUDULENT  CONVEYANCE, 

under  stat.  13  Eliz.  c.  6 79—81 

avoided  if  made  with  intent  to  delay,  hinder,  or  defraud   .        80 
voluntary  settlement  made  in  apprehension  of  insolvency  is        80 
under  sect.  6,  sub-sect  2,  of  Bankruptcy  Act,  1^69 ....        82 
includes  fraudulent  conveyance  under  previous  statutes, 

including  13  Eliz.  c.  5 83 

under  St.  of  Eliz.,  not  limited  to  12  months 84 

assignment  of  property  generally  for  a  past  debt  is       ...       85 
FRAUDULENT  PREFERENCE, 

questions  arising  out  of 79,  87 — 91 

member  of  Stock  Exchange  giving  notice  to  secretary  of  Stock 
Exchange  Committee  that  he  was  unable  to  meet  his  engage- 
ments and  giving  him  a  cheque  for  £5,000  for  distribution 
amongst  the  Stock  Exchange  creditors,  held  a  f.  p.     .        .        .  86,  90 

defined  by  sect  92  of  Bankruptcy  Act,  1869 87 

principle  of  f.  p.,  payments  to  favoured  creditors  not  in  the  course 

of  business  and  without  pressure  or  demand        ....        88 
payment  is  not  f.  p.  where  unequivocal  demand  is  made         .        .        89 
though  transaction  is  not  a  1  p.,  it  may  still  be  a  fraud  ...        89 
payment  is  not  a  f.  p.  (under  saving  clause,  sect.  92  of  the  Act  of 
1869)  if  creditor  is  without  knowledge  that  he  is  being  fraudu- 
lently preferred 90 

to  bring  himself  within  the  exemption,  burden  of  proof  is 

upon  creditor 90 

general  saving  clause  in  sect.  94 90 

under  Companies  Acts,  1862,  s.  153 91 

executing  bill  of  sale  on  the  eve  of  bankruptcy  on  demand  in 
accordance  with  previous  agreement,  is  not  a  f .  p.       .        .        .      123 
FRAUDULENT  PURPOSE, 

whert  a  f.  p.  for  which  goods  were  delivered  is  not  carried  out^ 
the  owner  is  entitled  to  repudiate  the  purpose  and  reclaim  the 

goods 162 

FREIGHT— 

fall  in  f.  for  a  particular  voyage  held  ground  of  special  damage 
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FREIGHT— ^<m^int«frf. 

in  a  case  of  failure  to  deliver  ship  intended  to  be  need  as  a 
passenger  ship  for  that  voyage 382 

where  natural  termination  of  the  voyage  has  become  impossible 
by  excepted  causes,  an  arrangement  with  the  consignees  for  de- 
livery at  an  intermediate  port,  implies  payment  of  f .  pro  rata 
parte  itinerii 486 

in  such  circumstances,  and  if  the  goods  cannot  be  carried  on  with- 
out great  deterioration,  it  is  a  reasonable  course  for  the  master 
to  deliver  them  up  to  the  consignee  demanding  them,  and  offer- 
ing f.  pro  rata 487 

not  to  be  taken  into  account  in  calculating  whether  goods  can  be 
carried  on  in  a  marketable  state  so  as  to  render  it  the  duty  of 
the  master  to  carry  them  on 4«8 

not  earned  when  the  goods  are  sold  by  the  master  in  an  emer- 
gency     488 

FREIGHT  FREE, 

goods  shipped  on  board  buyer's  own  ship  f .  f .  is  evidence  of  intention 
to  pass  property,  although  the  bill  of  lading  (which  was  imme- 
diately transferred  to  the  buyers)  was  originally  taken  in  seller's 

name 247 

but  not  conclusive  against  reservation  of  ju*  dUponendi  by 

bill  of  lading 249 

FRENCH  POST  OFFICE, 

roles  of  F.  p.  o.  admit  recall  of  letter  under  some  circumstances  ; 
and  therefore  temble  that  the  post  is  in  the  meantime  the  agent 
of  the  sender  of  the  letter,  and  not  of  the  person  to  whom  it  is 

sent 139,  140». 

FRUCTU8  INDUSTRIALE8.    {See  Emblemknts.) 
FURNITURE, 

assigned  to  trustees  for  separate  use  of  wife,  not  within  reputed 
ovmership  of  husband 98 

nnder  hiring  agreement,  whether  within  the  reputed  ownership  of 
the  hirer 102 

stored  in  vacant  rooms  of  a  country  house,— question  as  to  ''  appa- 
rent possession  "  under  Bills  of  Sale  Act 120 

of  husband  remaining  in  his  house  And  assigned  for  the  separate 
use  of  his  wife  by  an  instrument  not  being  a  settlement  in  con- 
sideration of  the  marriage,  is  in  his  apparent  possession     .        .      121 

assigned  to  plaintiff  by  debtor,  who  was  manager  of  a  dairy  farm, 
and  as  part  of  wages  occupied  a  house  belonging  to  plaintiff, 
question  as  to  apparent  possession  under  Bills  of  Sale  Act .        .121 

criteria  in  order  to  take  f .  out  of  apparent  possession  of  maker  of 
bill  of  sale 122 

purchased  upon  verbal  contract  by  tenant  of  house  with  reference 
to  an  arrangement  for  transfer  of  tenancy  : — ^the  latter  ar- 
rangement having  gone  off,  the  possession  in  the  meantime 

held  not  to  be  evidence  of  acceptance 173 

GAOLER, 

sale  of  office  of,  illegal  and  void 147 

GENERAL  AGENT, 

and  special  agent : — meaning  and  rationale  of  the  distinction  as 

the  terms  are  strictly  employed  in  English  law  .        .        .     898 — 400 
the  term  g.  a.  sometimes  used  to  mean  an  agent  with  an  ewtmntfe 
general  authority 399 

1  a 
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GENERAL  AQE^T^continutd. 

80  used  in  Ross's  edition  of  Bell's  Commentaries     .        .    .     400 

bat  not  in  the  original  Commentaries 401 

partner  is  a  g.  a.  for  the  firm  to  do  acts  necessary  for  the  basineas .      490 
may  be  g.  a.  with  a  larger  authority  inferred  from  the  course 
of  business  as  carried  on  with  the  sanction  of  all  the 

partners 491 

GENERAL  DESCRIPTION, 

when  goods  are  brought  under  g.  (L  (in  genere)  there  can  be  no 

transfer  of  property  until  subject  is  specifically  ascertained       .      227 
where  goods  sold  by  g.  d.  tender  and  acceptance  of  goods  as  in 
fulfilment  of  the  contract  will  pass  the  property  ...      235 

GENERAL  PROPERTY, 

is  the  right  of  the  owner  subject  to  the  special  property  in  aD- 

other 30 

GENERAL  USAGE, 

only  can  make  an  instrument  negociable .61 

GENERAL  WARRANTY 

does  not  usually  apply  to  patent  faults 324 

"  GENTLEMAN," 

not  a  description  of  an  occupation 116 

GENUINENESS 

implied  as  part  of  the  description  in  sale  of  securities    ...      307 
•♦  GEORGIA," 

the  notorious  confederate  cruiser,  afterwards  insured  under  another 
name,  without  disclosing  the  fact  that  it  was  the  same  vessel, 
held  a  concesilment  of  a  material  fact  avoiding  the  policy  .        .     521 
" GOOD "  BARLEY 

offered,  not  accepted  by  letter  stating  willingness  to  take  '*  fine  ** 

barley 142 

GOOD  FAITH, 

purchaser  in  g.  f.,  and  for  valuable  consideration,  not  affected  by 

statutory  avoidance  of  fraudulent  preferences     ....       88 
general  saving  clause  of  Bankruptcy  Act  in  favour  of  dealing  in 
g.  f.  and  for  valuable  consideration  without  notice  of  act  of 

bankruptcy 90 

execution  creditor  in  g.  f .  not  having  notice  of  an  act  of  bank- 
ruptcy    128 

purchaser  at  sale  from  sheriff  in  g.  f.  protected  notwithstanding 
act  of  bankruptcy  of  which  he  has  no  notice       .        .        .       130, 132 
GOOD  MORALS, 

consent  to  anything  against  g.  m.  cannot  be  the  ground  of  a  legal 

relation  giving  a  right  of  action 145 

GOODS, 

sale  of  g.  the  subject  of  this  work 1 

what  are  g.  considered  as  the  objects  of  sale 3 

use  of  word  g.  in  relation  to  probate,  &c 4 

and  chattels  fin  various  relations,  e.g.  reputed  ownership,  execution 

by  sheriff,  kc 4 

how  distinguished  from  land Setseq. 

{a.)  when  fixed  in  a  permanent  manner 5 

{b.)  or  in  a  ^t^an-permanent  manner 6 

{o.)  when  forming  an  essential  part  of  a  fixed  machine       .         8 
(jd.)  when  set  in  a  fixed  place  for  permanent  use  with  the 

land 9 
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emblemenU  are  g.  to  certain  effects 16 

and  chattels  within  reputed  ownership  clause  of  Bankruptcy  Act  .    4,  18 

agreement  for  sale  of  g.  exempted  under  the  Stamp  Acts    .        .    .        22 

title  to  g.  may  be  acquired  by  wrongful  conversion  or  detention, 

and  datnages  adjudged  and  assessed  and  paid  upon  the  full 

value  of  the  g 37 

Bp^cial  agents  for  sale  of  g. '    .        .    .        38 

power  to  sell  g.  exercised  under  exceptional  circumstances  by 

master  of  ship 38 

securities  over  g. ; — lien,  pledge  .        .        , 40 

mortgage 41 

hypotheca^  charge  in  equity 42 

equitable  assignment 43 — 53 

agents  for  sale  of  g.  holding  security 63 — 55 

liquidators  in  voluntary  winding-up 53 

factors 64, 55 

sold  in  market  overt 66 

negociable  instruments  are 68 

and  chattels  subject  to  reputed  onmerthip  {q.v.)  under  Bankruptcy 

Act 92 

what  are  g.  and  chattels  for  this  purpose  .        .        .    .        93 

transfer  of  g.  in  ordinary  course  of  business  not  a  bill  of  sale 

under  the  BUls  of  Sale  Act 109 

of  a  trader  taken  in  execution  for  judgment  exceeding  £50 ;  sheriff 

to  hold  proceeds  for  14  days  under  sect.  87  of  Bankruptcy  Act  .  131 
if  seized  before  act  of  bankruptcy,  a  sale  of  g.  by  sheriff  is  good 

although  bankruptcy  intervenes  before  sale 133 

what  are  g.,  wares,  and  merchandise,  under  1 7th  section  of  Statute 

of  Frauds 167—162 

acceptance  (g,  v.)  of  g.  under  Statute  of  Frauds  .        .        .  169 — 180 

actval  receipt  {q.  v.)  of  g.  under  Statute  of  Frauds  .  .  180 — 195 
if  g.  are  specifically  ascertained  at  the  time  of  contract  of  sale,  the 

transaction  is  presumed  to  be  a  bargain  and  sale  .  .  .  229 
if  seller  is  to  do  anything  to  the  g.  to  put  them  in  a  deliverable 

stat^,  that  is  presumed  to  be  intended  to  be  a  condition  pre- 
cedent of  the  property  passing 229 

appropriation  of  specific  g.  to  contract  for  sale  of  g.  in  genere  234 — 276 
nature  and  effect  of  shipment  of  g.  under  a  contract  .  .  .  238 — 256 
as  specific  identifiable  things  often  come  into  existence  upon 

shipment 239 

delivery,  receipt  and  acceptance  of  g.  in  performance  of  contract  276 — 2«0 
no  performance  by  sending  larger  or  smaller  quantity  of  g.  than 

ordered,  nor  of  goods  ordered  packed  with  other  g.  .        .  280,  281 

contract  for  sale  of  g.  by  successive  deliveries        .        .        .      281 — 295 

sale  of  g.  to  arrive 295,  296 

sale  of  g.  by  description 300 — 305 

sale  of  g.  by  sample  305 — 307 

sale  of  g.  to  be  shipped,  &c.,  within  a  certain  time        .        .        308—  314 

contract  for  sale  or  return  of  g 317 

special  contracts  for  supplying  retail  dealers  of  g.        .        .  317,  318 

various  special  conditions  in  sale  of  g 319 

questions  arising  on  terms  of  contract  for  sale  of  g.,  collateral  to  its 

essential  object 319—328 

B  fl  2 
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QOODB^-continued, 

vendor's  rights  remaining  in  g.,  notwithstanding  the  transfer  of 

property  by  the  sale 329—376 

transfer  of  possession  of  g.,  in  what  does  it  consist      ...         333 
considered  under  same  head  as  "  actual  receipt,"  viz, : — 
(a.)  immediately  from  seUer  to  buyer  or  his  serranta  .        .      335 
(bJ)  transfer  to  hands  of  buyer's  agent, 

by  sea 836—341 

by  land 341 

(c.)  by  attornment  of  the  warehouseman         .        .        .      .      341 
(d.)  of  g.  remaining  in  actual  custody  of  vendors         .    342 — 347 
whether  delivery  of  part  of  g.  affects  vendor's  right  in  re- 
mainder   347—348 

stoppage  in  transitu  {q.  v.)  of  g 348 — 375 

master  of  ship  considered  in  his  exceptional  character  as  agent  for 

the  owners  of  the  g.  carried 486—490 

sale  and  purchase  of  g.  ordinarily  dealt  in,  within  the  presumed 

authority  of  partner  in  a  commercial  firm 419 

(And  see  Sale  of  Good&) 
GOODWILL 

(with  other  res  ineorporales)  not  considered  in  this  work  under 

"  sale  of  goods  " 3 

bond  fide  arrangement  by  representatives  of  a  solicitor  for  sale  of 
g.  not  within  the  mischief  of  the  Act  prohibiting  profits  of 
solicitor's  business  to  be  shared  by  ujiqualified  persons        .        .      149 
sale  of  g.  of  professional  business  sustained  on  ground  of  expe- 
diency outweighing  possible  mischief  of  recommendatioQ  on 

groimd  of  private  interest 150 

sale  of  g.  of  business  good,  though  in  partial  restraint  of  trade      .      150 
GOVERN, 

name  written  or  printed  so  as  to  g.  the  instrument,  a  good  signature     219 
GRANARY, 

held  to  be  a  mere  chattel  (  WUtshear  v.  CottreU)     ....        9 
GROWING  CROPS 

with  fixtures,  included  in  **  personal  chattels  '*  by  Bills  of  Sale  Act, 

1878 17,21,110 

assignment  of  g.  c.  in  security  of  a  debt 47 

when  deemed  ''  separately  assigned  "  under  Bills  of  Sale  Act         .      Ill 
GROWING  PRODUCE, 

question  whether  sale  of  g.  p.  is  within  17th  section  of  Statute  ci 

Frauds  or  not 169—161 

GRUMBLING  ASSENT, 

consignee  having,  on  advice  of  shipment,  given  a  g.  a.  to  the  price, 
and  the  shipper  (being  doubtful  of  the  intention)  having  taken 
the  bill  of  lading  in  his  own  name,  held  that  the  property  passed 

on  shipment 266 

GUANO 

sold,  "  quality  warranted  equal  to  average  imports  from  Ichaboe, 
&c."  ;— 

semhle  that  this  was  construed  as  a  description  of  the  goods 

sold 303 

GUARANTEE 

for  the  debt  of  another  in  a  home  transaction  not  within  the 

presumed  authority  of  a  partner  in  a  commercial  firm         .        .      496 
by  one  of  a  firm  of  solicitors  in  name  of  the  firm  for  a  client's  debt 
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in  order  to  discharge  him  from  custody,  held  not  binding  on  the 

firm 497 

GUARANTEED, 

contract  for  sale  of  cotton  **  expected  to  arrive  per  kc.f  g.  eqnal  to 
sealed  samples  in  our  possession/*  construed  as  sale  of  cotton  hy 
desoriptian  as  of  the  same  kind  as  the  samples,  with  collateral 

engagement  as  to  quality 303 

sale  of  wool  "  g.  about  equal  to  samples,  &c.,**  where  no  evidence 
that  the  wool  tendered  was  of  a  different  kind,  held  to  take 

effect  as  a  warranty  only 304 

"  g.  to  pass  survey,  &c.,"  in  sale  of  **  troop  ttorei^  via.,  dietary,  &c.," 
held  not  to  exclude  a  further  implied  warranty  that  supplies 

slK)uld  be  sound  and  wholesome 325 

GUN, 

(an  essential  part  of  a  pile-driving  machine)  where  ordered  by  way 
of  sub-contract  by  a  person  who  (as  the  sub-contractor  knew) 
was  under  contract  to  deliver  the  machine  within  a  certain 
time  ; — held  that  failure  by  the  sub-contractor  to  deliver  the  g. 
so  as  to  render  performance  of  the  latter  contract  impossible, 

gave  rise  to  a  claim  for  special  damage 379 

HAGGLING  STATEMENT 

not  to  be  construed  as  repreeentaticn  on  which  the  opposite  party 

is  presumed  to  rely  in  making  a  baigain 513 

HALF-TIME  SURVEY, 

quare  whether  the  fact  of  the  insured  having  declined  the  h.  t.  s. 

at  Lloyd's  was  material 522 

HAY-STACK, 

question  as  to  acceptance  and  actual  receipt  in  regard  to  a  verbal 

taXQ  of  tkh..  {Chaplin  Y,  Roger i) 175,188 

HEIR  AND  EXECUTOR, 

in  questions  between  h.  and  e.  as  to  fixtures,  the  strict  rule 

prevails 6n.,  12, 18 

different  rule  as  to  emblements 16 

HIRING  AGREEMENT, 

qtusre  whether  furniture  supplied  under  h.  a.  is  within  the  reputed 

ownership  of  hirer         .  120 

Addendum. — Held  by  C.  A.  that  it  is  not,  at  all  events  in 
the  case  of  hotel-keepers  ( Craoour  v.  Eobertsonf  C.  A. 
May  9, 1881,  W.  N.,  p.  79). 
HOLDING  OUT, 

doctrine  of,  also  known  as  estoppel  or  representation  {q.  v.)    ,        .        34 
person  h.  o.  himself  as  agent  so  as  to  induce  another  to  deal  with 

him  as  such,  is  treated  as  warranting  his  authority  .        .    .        34 

the  doctrine  of  h.  o.  liberally  applied  to  agency      ....      393 

how  applied  in  regard  to  factors 40i> 

at  common  law  limited  to  power  to  sell  and  not  extended 

to  pledge 41) 

extended  by  Factors  Acts  {q.  <?.)....  412 — 421 

applies  to  the  general  authority  of  partners  as  inferred  from 
the  course  of  business  sanctioned  by  all  the  partners        .      491 
HOMOLOGATION, 

a  term  of  Scotch  law  to  express  the  affirmance  (by  the  person 
having  the  option  to  avoid)  of  a  voidable  transaction  .        .        .      526 
HOPS, 

in  case  of  sale  by  sample  of  two  out  of  three  pockets  of  h.,  the 
selection  of  two  pockets  by  seller  held  unauthorised  by  buyer     .      23S 
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eating  his  head  off,  sold  by  order  of  the  Court  under  Jadicatore  Acts       76 
sent  to  dealer  on  sale  or  return,  by  notorious  custom  of  trade,  not 

in  dealer's  reputed  ownership 101 

sold  by  dealer  who  kept  livery  stable,  actually  received  by  pur- 
chaser who  requested  seller  to  keep  it  at  livery  which  he  did      .      189 
cases  of  sale  of  h.  remaining  on  vendor's  premises,  where  there  was 

held  to  be  no  actual  receipt 190 

sold  and  then  lent  to  seller,  held  actually  received  by  buyer  .        .      192 
death  of  h.  agreed  to  be  sold  and  delivered  on  future  day,  excuses 

performance 314 

statement  by  seller  at  time  of  sale  ''he  is  sound  to  the  best  of  my 
knowledge  but  I  will  not  warrant  him,"  held  a  warranty  i^iMi 

seller  knew  of  no  unsoundness 322 

"  warranted  "  in  sale  of  h.  means  warranty  of  soundness  merely    .      322 
time  limited  in  warranty  of  h.  means  warranty  against  such  defects 

only  as  are  discovered  within  the  time 323 

meaniug  of  term  '  sound '  as  applied  to  a  h 323 

where  h.  sold  by  a  servant  (of  a  person  not  a  horse-dealer)  at 
private  sale,  no  presumption  of  authority  to  give  a  warranty      .      324 
quare^  whether  there  is  any  difference  where  h.  sold  at  a  fair      324 
sold  for  ready  money,  and  lent  to  the  buyer  to  ride  does  not  divest 
vendor's  rights 346 

HORSE  DEALER, 

questions  arising  out  of  contracts  by  h.  d.  made  on  Sunday        .  155, 156 
servant  of  h.  d.  presumably  authorised  to  give  a  warranty     .        .      324 

HORSES, 

sale  of  h.  in  market  overt,  regulated  by  statute  2  &  8  Ph.  &  M.  c  7, 
and  31  EUz.  c.  12 57 

HOUSEHOLD, 

sale  of  office  in  king*s  K  illegal  and  void 147 

HUSBAND  AND  WIFE, 

presumed  authority  of  wife  as  agent  to  bind  her  husband  by  making 
purchases  upon  credit,  fully  considered  by  the  C.  A.  in  the  case 

of  Debenham  v.  Mellon 403 — 407 

{And  fee  Mabbied  Woman.) 
(Sepabatb  Estatb.) 
HYPOTHECA 

of  the  Roman  law  and  its  descendants  are  kinds  of  rights  in 

security 42 

HYPOTHECATION 

of  cargo  by  bottomry  bond  on  ship,  freight  and  cargo,  its  nature 

and  effect 488,  4S9 

ICE, 

special  contract  for  purchase  of  L  to  be  dispatched,  &c.,  vendors 
forwarding  B»IL.  to  purchaser,  and  on  receipt  thereof  purchaser 

takes  risk 231 

IDENTIFIABLE, 

stipulation  frequent  in  shipbuilding  contracts,  that  things  destined 
for  the  ship,  as  soon  as  identifiable,  shall  be  property  of  the 

purchaser 273 

IDENTIFICATION 

of  attesting  witness  by  description  pursuant  to  Bills  of  Sale  Act   .      116 
of  goods,  as  specific  things,  often  dates  back  only  to  shipment  239 
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IDENTITY 

of  goods  rarely  traceable  behind  shipment 66 

of  proposition  intended,  an  element  in  the  consent  to  make  a 

contract 142 

of  party  to  contract,  how  far  extrinsic  evidence  applicable  to 

show 212, 213 

of  snbject-matter,  extrinsic  evidence  widely  applicable  to  show     .      218 

ILLEGAL, 

sale  for  i.  purpose  void 146 

sale  of  public  office  is  i 146 

sale  to  alien  enemy  is  i 150 

wager  though  void  by  statute,  is  not  i 154 

where  thing  contracted  to  be  done  becomes  illegal  after  date  of 

agreement,  contractor  excused  from  performance    .        .        .    .      815 

ILLEGALITY 

in  transaction  prevents  any  right  of  action  arising  on  it         .      145 — 156 

in  purpose  of  sale 146 

of  sale  of  public  offices,  &c 146 — 160 

of  contracts  in  restraint  of  trade 150 

under  rule  as  to  maintenance  and  champerty  .        .        .    .      151 

contrary  to  policy  of  bankruptcy  law 151 

by  statute,  express  and  implied  prohibition        .....      162 

of  wagers 153 

of  Sunday  trading 155, 157 

ILLNESS, 

an  excuse  from  performance  of  contract  to  sing  at  a  concert .        .      315 

IMPOSSIBILITY 

of  thing  agreed  to  be  done  makes  agreement  void  .        .        .        .314 
supervening  upon  agreement  excuses  performance     .        .    .       314,  315 
arising  from  act  of  one  of  the  parties,  preventing  fulfilment  of 
condition,  has  the  same  effect,  as  against  the  party,  as  if  the 

condition  were  fulfilled 316n. 

IN  GBNERE, 

to  make  a  good  tender  of  goods  sold  i.  g.  there  must  be  opportunity 

of  examination 277 

{And  Me  General  Description.) 
IN  PARI  DELICTO  POTIOR  EST  CONDITIO  DEFENDENTIS        .      145 
on  this  maxim,  if  goods  sold  on  Sunday  are  delivered,  the  vendor 
can  recover  neither  the  goods  nor  the  price     .        .        .        .    .      156 
IN  SPECIE, 

even  when  goods  are  sold  i.  s.  it  is  not  a  good  tender  to  offer  closed 

packages  alleged  to  contain  them 277 

INABILITY 

of  one  party  substantially  to  perform  contract  for  sale  of  goods  to  be 
delivered  by  successive  deliveries,  where  apparent  before  time 
of  performance,  justifies  the  other  in  declining  further  perform- 
ance   281 

mere  i.  of  contractor  to  perform  contract  where  thing  to  be  done  is 

in  itself  possible,  no  excuse 315 

INCAPACITY 

of  alien  enemies 23 

of  convicts 23 

of  infants 24 

of  lunatics 24 

of  lunatic  not  always  obvious  to  a  stranger 2& 
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degree  to  avoid  a  contract       . .25 

of  married  women •    •       S6 

exceptions 26 — 28 

partial,  of  corporationB 28 

INCORPORATED  COMPANY.    {See  OoMPAinr,  Incobporatxd.) 

INCORPORATION  BY  REFERENCE, 

in  affidavit  prescribed  by  Bills  of  Sale  Act,  of  description  contained 
in  bill  of  sale 116 

of  document  so  as  to  make  one  note  or  memorandum  in  writing 
within  the  Statute  of  Frauds    .        .        .        .        .        .        .    .      200 

illustrated  by  cases  relating  to  probate 200 

of  document  in  special  contract  required  to  be  signed  to  satisfy  the 
Railway  and  Canal  Traffic  Act 201 

cases  where  document  held  to  be  i.  b.  r. — "  our  contract " — "  the 

deal  "—"  your  order  " 202,203 

INDEMNITY, 

broker  on  Stock  Exchange  making  speculative  bargain  entitled  to 
L  from  client 154 

seller  of  shares  on  the  Stock  Exchange  entitled  to  i.  from  ultimate 
buyer 446,  460— 464,  468— 460,  467— 4n 

this  right,  as  well  as  the  right  to  payment  for  the  shares,  not 
prevented  by  a  winding-up  intervening  before  transfer  so  as  to 
make  registration  impossible.  Quarey  whether  there  is  any 
difference  in  this  respect  in  a  contract  not  made  on  the  Stock 
Exchange 449,460,461 

the  right  commonly  referred  to  as  i.,  to  which  the  seller  is  entitled 
against  the  buyer  of  shares,  is  strictly  a  right  to  performance  of 
the  obligation,  irrespective  of  the  ability  of  the  seller  to  perform 
the  obligation  himself 462 

INDIAN  CONTRACT  ACT, 

framers  of  I.  C.  A.  adopt  the  view  that  stoppage  in  transitu  is  not 
a  rescission  of  the  contract 3$7 

INDICTMENT, 

in  case  of  fraud,  more  elastic  according  to  the  practice  in  Scotland, 

than  when  framed  under  statute  applicable  to  England      .        .      66S 
INDORSEMENT, 

negodable  instrument  transferable  by 68,  ^  «y. 

notwithstanding  forgery  of  i.,  the  banker  on  whom  a  cheque  ia 

drawn  is  protected  in  paying  it  by  statute 60 

of  B.  L.  with  intention  of  transferring  the  property,  transfers 

the  property  accordingly 66 

and  freed  from  the  right  of  stoppage  tA  trufmtu      ...        67 
i%pri7n&fa^ie  evidence  of  the  intention  to  transfer  the  property        67 
form  of  warrant  stating  that  goods  are  deliverable  to  assigns  by  i    68,  70 
of  warrant  for  goods  may  be  a  representation  that  vendor*s  lien  is 

satisfied 69 

cannot  create  in  advance  the  relation  of  bailor  and  bailee  between 

indorsee  of  covenant  and  warehouseman $9 

of  B.jL.  with  intention  of  transferring  the  property  (general  or 

special)  to  bond  fide  purchaser  for  value  defeats  the  right  of  stop* 

page  in  transitu  to  the  extent  necessary  to  give  effect  to  that 

intention 368 

effect  of  i.  of  S./L,  for  defeating  stoppage  in  trmnsitm^  extended 
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to  other  "  documents  of  title/*  and  such  i.  ayailable  to  defeat 

ordinary  vendor's  lien  also 374,  418 

of  B,IL.  with  the  intention  of  transferring  the  property  immediately 

transfers  the  possession  also 337 

effectually  done  by  indorsement  and  delirery  of  one  of  the  set      338 
although  sembU  that  moiter  of  the  ship  on  discharging  may 
safely  deliver  to  holder  of  another  of  the  set  which  has 
been  subsequently  (and  therefore  fraudulently)  indorsed,  if 

presented  first 340 

INFANT, 

incapable  of  contracting 23,  24 

according  to  the  usage  of  the  London  Stock  Exchange  iq.  v.)  the  name 
of  an  i.  passed  by  jobber  in  carrying  out  contract  for  sale  of  shares 
does  not,  nor  does  execution  and  registration  of  transfer  in  the 
name  of  the  i.,  exonerate  the  jobber  who  has  passed  the  name .  446, 473 
INFANTS'  RELIEF  ACT  (37  &  38  Vict.  c.  62), 

makes  contracts  for  purchase  (except  of  necessaries)  void  •    .        24 

INITULS, 

signature  by  i.  good 220 

INSANE  DELUSION,. 

to  avoid  contract  must  enter  into  subject-matter        .        .        .    .        25 
INSOLVENCY, 

in  cases  of  i.,  the  inquiry  becomes  important  in  whom  is  the  pro- 
perty vested 225 

INSOLVENCY  OF  BUYER, 

in  case  of  i.  of  b.  the  vendor's  rights  extend  to  right  to  resell  the 

goods  in  order  to  realize  his  debt 329 

where  in  anticipation  of  L  of  b.,  he  declines  the  goods,  this  may  be 

construed  as  an  implied  offer  to  rescind        ....       330,  362 
revives  vendor's  rights,  although  period  of  credit  has  not  ex- 
pired          331,  342, 343 

one  of  the  conditions  of  stoppage  in  trantitu  .        .        .       333,  341,  348 
when  impending,  a  reason  for  the  buyer  to  refuse  to  receive  the 

goods 361 

temhU  that  knowledge  (by  indorsee  of  a  bill  of  lading)  of  the 
i.  of  b.  prevents  his  being  in  honci,  fide  so  as  to  defeat  the 

vendor's  claim  to  stop  in  transitu 370 

INSPECTION, 

where  goods  are  sold  by  description  and  there  is  no  opportunity  of 
i.,  there  is  an  implied  essential  stipulation  that  they  shall  be 

merchantable 304 

light  of  i.  commensurate  with  right  of  rejection  and  where  the  right 
precedes  delivery,  refusal  of  opportunity  of  i.  is  a  breach  going  to 

the  essence  of  the  contract 307 

express  warranty  for  passing  i.  does  not,  in  sale  of  goods  for  par- 
ticular purpose,  exclude  the  implied  undertaking  that  the  goods 

shall  be  fit  for  the  purpose 322 

by  buyer  presumed  to  be  for  his  satisfaction  on  points  as  to  which 

there  is  not  an  express  warranty 323 

general  warranty  does  not  usually,  apply  to  faults  apparent  on 

simple  i 324 

where  there  is  no  opportunity  of  i.  at  or  before  delivery,  buyer  may 
accept  subject  to  an  implied  condition  of  rejection  in  due  time 
upon  discovering  that  goods  are  not  according  to  contract  .      388 
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INSURABLE  INTEREST, 

decision  that  purchaser  of  ^*  cargo  '*  of  rice  to  be  shipped  on  a  par- 
ticular ship  had  no  i.  L  in  bags  placed  on  board  until  comple- 
tion of  the  shipment 267— 2T3 

factor  has  i  i.  in  goods  consigned  to  him 410 

whether  f.  not  having  the  complete  title  bj  the  bill  of  lading  can 
insure  in  his  own  name  and  recover  the  amount  on  behalf  of  all 
concerned  quare,    Semble  as  the  better  opinion  that  he  can       .   410fi. 
INSURANCE, 

factor  has  presumed  power  to  efEect  i.  over  the  goods  consigned  to 

him .        .      410 

and  if  the  property  is  rested  in  him  bj  possession  of  the  bills  of 
lading  made  out  in  his  name  or  indorsed  to  him  may  effect  in- 
surance in  his  own  name  for  all  concerned 410 

if  the  bills  of  lading  have  been  pledged  by  the  consignors  qtutre — 

but  semble  as  the  better  opinion  that  he  can  in  this  case  also       .  410  a. 
marine  L  usually  effected  by  the  agency  of  insurance  brokers  (q.  v.)      439 
in  contracts  of  i.  it  is  the  duty  of  the  insured  to  communicate  all 
material  ^ts  within  his  knowledge,  and  if  he  does  not  the 

contract  is  voidable .        .      621 

in  a  contract  of  life  assurance  where  it  is  especflally  agreed  that 
certain  facts  are  the  basis  of  the  contract,  the  assured  is  not 
allowed  to  contend  that  such  facts  are  not  material    .        .        .      623 
INSURANCE  BROKERS, 

marine  insurance  usually  effected  by      , 431 

entitled  to  right  of  retention  or  lien  upon  the  policy  .        .        .    .      438 

their  authority  on  behalf  of  the  underwriter 438 

authority  to  subscribe  policy  may  be  proved  by  payment  of 

losses  on  a  former  policy  so  subscribed      ....      438 
authority  to  subscribe  policy  infers  authority  to  adjust  a 

loss 438 

how  authority  to  pay  a  loss  may  be  proved      .        .        .     .      439 
their  general  authority  on  behalf  of  the  insured      ....      439 
to  effect  a  policy  in  broker's  own  name  on  behalf  of  prin- 
cipal       439 

to  make  the  necessary  statements  as  to  material  facts  .        .      439 
to  adjust  and  receive  payment  in  money  of  a  return  of 

premium 439 

qucere  whether  usage,  of  which  evidence  is  given  in  certain  cases, 
for  the  broker  and  undervmter  to  settle  accounts  by  setting  off 

premium  on  other  policies  can  be  good 440 

semble  not  unless  the  evidence  amounts  to  showing  that  the 
assured  not  only  knew  of  the  usage,  but  assented  to  the 
settlement  of  accounts  on  that  footing         .        .        .    .      441 
statutory  requirement  as  to  insertion  of  name  of  person  interested 

or  agent 441 

usage  to  allow  i  b.  12  per  cent  on  profits  besides  the  6  per  cent 

commission  held  to  be  good 442 

INTENTION, 

to  defraud,  an  element  in  the  fraudulent  conveyance  struck  at  bj 

13Eliz.  c.  5 80 

sufficient  to  prove  the  intention  as  to  the  fact  of  the  person 

taking  the  gift 81 

or  where  object  is  to  prevent  creditors  getting  their  due 
either  in  respect  of  money  or  time 83 


INDBX.  635 

PAOK 

INTENTION— tfowfrniterf. 

to  apply  proceeds  in  paying  fayoured  creditors  does  not  aroid  sale 
of  goods  for  money 84 

consent  is  the  concurrence  of  L  in  two  parties 135 

in  cases  of  fraud,  there  is  generally  concurrence  of  i.,  but  the  eon- 
tract  is  voidable    144 

case  where  by  reason  of  fraud  there  was  no  concurrence  of  i.      .    .      145 

when  growing  produce  is  sold,  the  i.  as  to  the  time  of  severance  is 
criterion  of  whether  the  sale  is  of  "  goods "  within  Statute  of 
Frauds  or  not 168 — 161 

to  keep,  an  element  in  acceptance  of  goods 169 

when  goods  sold  are  already  in  possession  of  buyer,  acceptance  is 
purely  a  question  of  i 172 

to  accept  inferred  from  continued  possession 173 

of  act  done  to  goods,  whether  as  owner  or  not,  sometimes  a  question 

for  a  jury 174 

but  if  expressed  by  letter,  it  is  for  Court  to  draw  the  in- 
ference        176 

where  act  equivocal,  oral  statements  of  buyer  to  third  person  are 
evidence  of  i 180 

refusal  to  take  delivery  must  be  by  an  act  promptly  expressing  the 
i.  not  to  take  oossession 181 

where  i.  is  conveyed  by  writing  the  writing,  is  the  only  primary 
evidence  of  the  1. •        .        •        •    •      196 

but  competent  to  prove  that  writing  purporting  to  be  an  agreement 
was  not  signed  with  that  i.    . 197 

how  far  extrinsic  evidence  allowed  to  explain  i.  of  document     .    .      198 

of  contracting  must  be  expressed  in  a  memorandum  of  the  con- 
tract to  be  good  under  4th  sect,  of  Statute  of  Frauds ;  may 
perhaps  be  implied  in  a  memorandum  of  the  bargain  under  the 
17th  section 208 

what  sufficient  expression  of  L  in  body  of  document  that  person 
signing  does  so  as  agent  only  .        .        .        .        .        ,        ..211 

its  importance  in  regard  to  signature 216 — 221 

of  signature  easily  inferred  incase  of  a  mercantile  document  .      217 

to  sign  as  agent  negatived  where  auctioneer's  clerk  signed  thus, — 
"  witness  J.  N." 219 

of  signature  may  be  shown  by  extrinsic  evidence  where  by  use  of 
pencil  or  otherwise  the  intention  is  left  doubtful  on  the  face 
of  the  document "...      220 

but  there  must  be  something  on  the  face  of  the  document  capable 
of  expressing  the  L 221 

common  i.  of  parties  to  a  sale,  the  subject  of  the  6th  part  of  this 

work 225 — 6 

inquiry  as  to  points  of  time  when  property  is  transferred  depends 
on  the  i.  of  the  parties 225 

whether  or  not  i.  is  that  the  transfer  of  property  should  take  place 
immediately 226 — 234 

if  i.  is  that  property  should  pass  immediately,  the  transaction  is  a 
bargain  and  sale  and  the  property  passes  accordingly  .        .        .      226 

what  meant  when  property  said  to  be  transferred  by  the  i.  of  the 
contract 226 

if  goods  are  specifically  ascertained  at  the  time  of  the  contract,  the 
i.  is  presumed  that  the  property  should  be  transferred  im- 
mediately       229 

where  something  to  be  done  by  the  seller  to  put  goods  into  a 
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deliverable  state,  the  presumed  L  is  to  make  that  a  condition 

precedent  of  the  property  passing 239 

where  goods  merely  to  be  measured,  &C|  by  the  purchaser ,  no  pre- 

somption  of  i.  to  postpone  the  passing  of  the  property    .        .    .      2S0 
presumptions  yield  to  clear  expression  of  L  that  property  is  to  pass 
notwithstanding    non-completion    of    things  required   to   be 

done,  &c 281—283 

that  something  is  to  be  condition  precedent  for  passing  of  property 
may  be  express,  or  may  be  inferred  from  surrounding  circum- 
stances ;  and  will  take  effect  accordingly      ....     283,  234 
where  i.  is  to  transfer  upon  fulfilment  of  a  condition,  the  property 

is  transferred  when  condition  fulfilled 234 

when  sale  is  of  chattel  not  specifically  ascertained,  the  presumed  L 
is  that  property  is  to  be  transf ened  as  soon  as  the  goods  are 

specifically  ascertained  or  appropriated 234 

unless  there  is  something  to  show  i.  to  postpone  tranafer 
until  fulfilment  of  further  condition  ....       235 

appropriation  of  specific  chattel  depends  upon  the  concurrent  L 

of  both  parties 235 

this  i.  is  inferred  by  the  appropriation  by  one  of  the  parties  pur- 
suant to  the  contract ,        .        .     -  .      235 

but  i.  of  one,  however  clearly  shown,  not  being  in  performance  of 

the  contract  is  inconclusive  and  revocable  .        .        .        .        .      236 
of  shipment,  the  important  point  in  regard  to  transfer  of  property 

and  possession  upon  shipment  of  goods 240 

cases  regarding  the  i.  of  shipment 240 — 265 

summary  of  principles  deducible  from  these  cases        .     265—267 
of  placing  bags  of  rice  on  board  ship,  where  there  was  a  contract 
for  shipment  of  a  **  cargo,"  held  not  to  be  that  risk  should  pass 
until  cargo  was  completed    .......     268 — 273 

of  contract  for  building  a  ship,  as  to  passing  of  property    .         .  273,  274 
intimation  of  i.  not  to  perform  contract  gives  the  other  party  right 
of  election  to  bring  action  for  breach  immediately,  or  to  wait  for 

the  expiry  of  the  time  for  performance 276 

what  i.  implied  as  to  time  of  delivery,  &c 27T — 281 

what  i.  presumed  where  several  parcels  purchased  at  same  time     .      281 
of  contract  for  sale  of  goods  by  successive  deliveries        .        .     281 — ^294 

of  contract  for  sale  of  goods  to  arrive 295 

of  a  cargo 1296 — 298 

at  a  price  to  cover  cost,  freight  and  insurance      .  298,  299 

of  goods  by  description 800 — 805 

by  sample 805 

with  warranty  by  reference  to  a  sample   .        .     307,  308 
of  goods  to  be  shipped,  &c.,  within  certain  time   808 — 314 
implied  i.  as  to  the  possibility  and  lawfulness  of  things  to  be  done 

under  contract 814,315 

implied  i.  where  contract  conditioned  on  act  of  third  person  .      816 

implied  i.  in  contract  for  sale  or  return 817 

implied  i.  as  to  various  other  conditions  .....      817 — 319 
terms  of  contract  collateral  to  the  primary  i.      .        .        .  820 — 328 

when  parol  evidence  admissible  to  explain  collateral  i.  .        .        .821 
where  contract  in  writing  contains  an  express  warranty,  the  Court 

will  not  extend  the  warranty  by  implication  of  i    .        .        .    .      322 
vendor's  rights,  qualifying  the  property  which  is  transferred  by  the 
i.  of  the  contract,  considered        ......     829 — 337 
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default  made  'by  buyer  with  i.  of  refuging  wholly  to  perform  con- 
tract gives  vendor  the  option  of  resciBsionor  of  re-sale  in  exercise 

of  his  right  in  security  as  vendor 330 

where  same  acts  prima  facie  operate  both  as  an  appropriation 
and  as  a  transfer  of  possession,  and  the  i.  to  make  the  appropria- 
tion conditional  is  proved,  the  transfer  of  possession  will  be  like- 
wise conditional 336 

in  all  cases  in  order  to  constitute  transfer  of  possession  there  must 
be  concurring  i.  of  the  one  to  give  and  the  other  to  take  posses- 
sion       335 

of  shipment  if  to  reserve  jut  ditpoTtendi  is  presumably  to  reserve 

right  to  possession  also 335,  336 

in  default  of  and  until  bill  of  lading  is  signed  shown  by 

lighterman's  receipt 336 

is  presumably  not  to  part  with  possession  until  bill  of  lading  is 

signed 336 

indorsement  and  delivery  of  bill  of  lading  with  i.  to  transfer  pro- 
perty, operates  as  immediate  transfer  of  the  possession  as  well      337 
whether  actual  delivery  of  part  operates  as  delivery  of  the  whole, 

depends  on  the  i 347 

tenible  that  this  i.  is  not  easily  inferred  where  the  goods 

are  in  vendor's  own  custody 347 

presumption  as  to  1.  when  goods  in  hands  of  shipowner  or  carrier  .      347 
of  agent  having  custody  of  the  goods  and  of  owner  must  concur,  in 
order  to  convert  forwarding  agent  into  a  warehouseman  and  so 

put  an  end  to  tra^nHttu 359 

indorsement  of  B,IL.  with  L  of  transferring  the  property  (general 
or  special)  to  bond  fide  purchaser  defeats  the  rights  of  stoppage 
in  trantUu  to  the  extent  necessary  to  give  effect  to  the  i        .    .      368 

concurrent  i  is  the  criterion  of  agency 393 

concurring  after  the  act  of  the  person  assuming  to  act  as  agent,  is 

ratification 396 

to  deceive,  the  gist  of  fraud  as  distinguished  from  a  mere  representa- 
tion with  invitation  to  act  implying  a  warranty  .        .        j       .511 
this  distinction  important  in.regard  to  the  remedy  by  action 

for  the  deceit  against  the  guilty  person         .        .        .    .      550 
to  support  such  an  action  the  L  to  deceive  must  be  proved 

in  fact 551 

and  where  brought  against  directors  of  a  company  for  state- 
ments in  the  prospectus,  the  false  i.  must  be  brought 
home  personally  to  make  them  liable  at  all ;  the  represen- 
tation and  invitation  to  act  on  it  \yemg  primd  fads  that 
of  the  company  and  not  theirs  ....  651,552,555 
as  the  ground  of  criminal,  as  distinguished  from  civil,  liability  562 — 567 
semble  that  the  distinction  is  incapable  of  accurate  defini- 
tion, but  depends  on  the  result  of  a  moral  judgment  upon 
the  whole  conduct  of  the  accused,  and  this  is  expressed  in 
charges  to  the  juiy  by  iteration  of  the  expressions  *'  intent 

to  defraud,"  &c 663—567 

INTEREST, 

partner  has  presumed  power  to  state  accounts  and  to  promise  to 

pay  L  on  the  balance 491 

INTERPLEAD, 

warehouseman  may  i.  under  provisions  of  C.  L.  P.  Act,  1860,  s.  12         37 
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in  qaestionB  whether  after-acquired  chattels  are  coTered  by  bill  of 

sale  by  waj  of  mortgage  {Leatham  v.  Amar^  Lazarut  t.  Andrade)  45, 47 
fonnerlj  competent  only  by  bill  in  Chancery,  bat  Introdaocd  as  a 
proceeding  at  law  by  C.  L.  P.  Act,  1860  ......        73 

"  INTRUSTED  WITH  " 

goods   or    the   docnments  of  title   within   the   meaning  of  the 

Factors  Acts,  person  obtaining  goods  by  frand  without  having 

ever  had  any  relation  by  way  of  principal  and  agent  (or  vendor 

and  purchaser)  with  the  owner,  is  not  so  intrusted        .        .414,  419 

where  agency  recalled,  formerly  held  that  the  agent  was 

not  a  person  intrusted,  but  is  now  under  the  Act  of  1877    415,  418 
warehouseman,  having  goods  on  his  hands  in  this  character, 

isnot 416,419 

vendor  or  purchaser  formerly  held  not  to  be,  but  now  is, 

under  the  Act  of  1877 416,418,419 

INVENTORIES  OF  GOODS, 

with  receipt  attached  included  in  definition  of  bills  of  sale  under 

Bills  of  Sale  Act,  1878 109 

INVITATION 

to  act  accompanying  a  representation  (g,   v.),  equivalent   to   a 

warranty .        .        .        .34,511 

INVOICE, 

sent  by  seller  with  note  signed  by  buyer  on  the  back  of  it,  a  good 

memorandum  under  the  Statute  of  Frauds 199 

quare^  whether  capable  of  being  read  together  with  letter  stating 
^'  I  received  the  invoice,  &c.,"  as  forming  a  memorandum  of  a 

contract  under  Statute  of  Frauds 204 

is  evidence  of  the  intention  of  the  shipment     .        .       240,  242,  251,  253 
not  conclusive  against  reservation  otjtM  dUponendi  by  bill  of  lading 
even  where  the  goods  are  shipped  on  board  buyer *8  own  ship     .      249 
IRON, 

in  a  contract  for  purchase  of  i  to  be  shipped  in  June,  July,  and 
August  in  about  equal  portions  each  month  ;  held  that  a  breach 
at  the  outset  by  the  seller  exonerated  the  buyers  (Hoare  v.  Rennie)  282 
the  ratio  decidendi  of  this  case  discussed  .  .  .  283 — ^294 
case  of  contract  for  i.,  half  to  be  delivered  in  two  remainder  in 
four  weeks,  payment  14  days  after  delivery  of  each  parcel,  effect 
of  buyer  refusing  to  pay  on  ground  of  partial  breach  and  urging 

delivery  of  remainder 284 

where  contract  was  purchase  of  i.  "  delivery  in  November,  1879, 
or  equally  over  November,  December,  and  January  next,  at  6d. 
per  ton  extra  payment,  net  cash,  against  bills  of  lading,"  question 
whether  seller  entitled  to  cancel  contract  on  ground  of  breach  at 

outset  by  buyer  (Hdnch  v.  Midler) 286—294 

case  where  order  for  i.,  described  as  "  S.  &  H.  crown,"  was  satisfied 
by  delivery  of  iron  marked  "  H.  &  Co."  (the  crown  mark  having 

ceased  to  be  used  in  the  business) 301 

IRON  "  SCRIP  NOTES  " 

not  negociable  (Dixon  v.  Bovill)         .        .        .        <.        .        .     .  69, 71 
IRON  TRADE, 

usage  in  i.  t.  respecting  warrants  for  iron  **  deliverable  (f.  ©.  b.)  to 

or  assigns  by  indorsement,"  established  in  Merchant 

Banking  Co.  v.  Phcenix  Bessemer  Steel  Co,,  go  ai  to  make  the 

document  a  good  security  in  the  hands  of  a  creditor  advancing 

money  on  it 69,  343 
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alleged  usage  that  certificates  to  the  effect  that  certam  iron 
manufactured  by  contract  with  A.  &  Co.  were  stacked  on  the 
premises  of  the  Tenders  ready  for  shipment,  were  negociable,  not 
given  effect  to 348 

iemble  that  the  usage  established  in  the  case  of  Merchant  Bank- 
ing Co.  V.  Phcenix  Bessemer  Co.  only  went  to  this,  that  the 
statement  on  the  warrant  is  understood  ai  a  representation  that 
the  yendor's  lien  is  at  an  end 346 

IRREVOCABLE, 

dispatch  of  communication  of  acceptance  to  the  party  making  the 

offer,  includes  contract 137 

letter  posted  is,  by  rules  of  English  post  office        .        .        137,  138,  139 

secus  by  rules  of  French  post  office 139,  140». 

ISSUER 

of  a  ticJui  {q.  v.)  according  to  the  usages  of  the  London  Stock 

Exchange  brought  into  communication  with  the  ultimate  holder 

and  certain  rights  and  liabilities  established  between  them         .      445 

the  settlement  accordingly  between  the  i.  of  the  ticket  and  the 

ultimate  holder   creates   a  privity   between  their   respective 

employers 446 

JOBBER, 

mode  and  effect  of  his  contracts,  and  how  he  is  exonerated,  accord- 
ing to  usage  of  London  Stock  Exchange  (g.  v.)        .        .       443,  et  seq. 
whare  he  contracts  for  "  registration  guaranteed,"  he  is  liable  in 
case  of  non-registration,  although  everything  is  done  according 
to  the  usage  which  would  otherwise  have  exonerated  him  .        .      461 
is  not  exonerated  if  he  has  passed  the  name  (q,  v.)  of  a  person  who 

has  not  authorised  it  to  be  passed 465 

nor  if  he  has  passed  the  name  of  an  infant    ....      473 
JUDGMENT 

for  sum  of  money  not  now  enforceable  by  sequestration  except  by 

leave  of  the  Court 74 

JUDGMENT  CREDITOR 

of  railway  company  has  now,  by  Aot  of  1867,  remedy  by  a  receiver 
in  lieu  of  execution  against  rolling-stock 72 

JUDICATURE  ACTS, 

effect  of  sect.  10  of  Act  of  1875  as  to  assimilation  of  administration 

and  liquidations  to  bankruptcy 49 

sale  of  perishable  goods  by  order  pursuant  to  .        .        .        .  71,  75 

JUDICIAL  SEPARATION, 

order  of,  restores  to  a  married  woman  her  legal  capacity        .        .        27 
JUS  DISPONENDI 

of  goods  well  reserved  by  shipper  taking  bills  of  lading  in  his  own 
name  with  that  intention ;  although  goods  have  been  placed  on 

board  buyer's  own  ship 249,  335 

meaning  and  use  of  the  expression/  d. 259 

if  retained  by  shipper  by  bill  of  lading  in  order  to  protect  himself, 

it  is  effectual  for  that  purpose  . 265 

summary  of  points  relating  to  retention  of^*.  d.      ,        ,        ,     266—207 
where  reserved  by  shipper  the  possession  is  reserved  likewise     .  335,  336 
reterved  by  vendor  over  goods  shipped  freight  free  on  buyer's 
ship,  held  to  prevail  against  claim  of  freight  by  an  assignee  of 
the  vessel 340 
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where  nothing  to  show  reseryation  of  j.  d.^  deliyery  of  goods  on 
board  bu  jer*8  own  ship  puts  an  end  to  any  question  of  stoppage 

in  trantitu    .        .     * 350 

(Note. — ^When  the  jvs  dieponendi  is  reserved  eadU  qmatUo 

as  to  stoppage  in  transitu,  since  the  possession  of  the 

shipper  is  not  divested.) 

before  the  Factors  Act,  1877,  a  vendor  who  reserved  the  J.  d.  by 

the  bill  of  lading  or  who  retained  a  delivery  order  of  the  goods 

sold  by  him,  could  not  by  means  of  those  documents  give  a 

better  title  than  he  had  himself,  but  by  this  Act  such  vendor  is 

placed  in  the  same  position  as  an  agent  intrusted  with  the 

documents  under  the  previous  Acts 874,  418 

KNOWLEDGE, 

statement  of  seller  of  horse,  "  he  is  sound  to  the  best  of  my  k.,** 

held  a  warranty  that  seller  knew  of  no  unsoundness    ...      322 
by  indorsee  of  B./L.  of  buyer's  insolvency  negatives  bona  fides  on 

his  part 370 

by  person  making  a  statement  inviting  another  to  act  on  it,  that 
the  statement  is  untrue,  makes  the  act  a  fraud  ;  and  herein  the 
ground  of  liability  for  such  a  statement  differs  from  the  warranty 
which  is  the  effect  of  a  statement  with  an  invitation  to  act 

without  wilful  intention  to  deceive 611 

by  one  of  contracting  parties  of  a  circumstance  which,  if  known  to 
the  other,  would  materially  affect  his  conduct  in  the  matter,  does 
not,  generally  speaking,  involve  a  duty  to  communicate  it         .      512 

but  he  must  not  drop  a  misleading  word 512 

for  instance,  in  purchase  of  a  life  assurance  policy  by  a 
person  knowing  of  the  dangerous  illness  of  the  assured,  a 
statement  of  opinion  that  the  policy  was  worth  £60  held 

a  misrepresentation 512 

where  there  is  a  fiduciary  relation,  and  in  contracts  of  insurance 
contractor  is  bound  to  disclose  all  material  facts  within  his 

knowledge 614 — 523 

so  promoters  dealing  with  the  company  formed  by  them 

must  unreservedly  communicate  all  they  know         .        .      516 

of  the  falsehood  of  the  representation  (or  want  of  any  honest  belief 

in  its  truth),  an  element  in  fraud  to  make  directors  liable  in  an 

action  for  deceit  for  misstatements  in  a  prospectus  or  reports  of 

a  company 651 — 558 

LAND, 

sale  of  1.  not  within  scope  of  this  woik    ..••..         3 

goods  iq.  v.)  distinguished  from  1. &  et  seq. 

contract  for  work  upon  L  accompanied  by  equitable  assignment  of 

contractor's  plant 50 

railway  company  authorised  to  purchase  1.  within  certain  limits 

cannot  purchase  land  outside  those  limits 501 

LANDING-STAGE 

held  rateable     ••••••••••.  9 

LANDLORD, 

JHstress  {q,v.)hj 76 

LANDLORD  AND  TENANT, 

relaxation  of  rule  as  to  fixtures  between  1.  and  t.  .        ,        \i  et  seq. 
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LARCENY, 

growing  crops  could  not  be  subject  of  1.  at  common  law         .        .      159 
LARCENY  ACT 

(24  &  25  Vict.  c.  96,  s.  100)  restores  property  to  owner  who  pro- 
secutes the  thief  to  conTiction 56 

LATENT, 

right  of  and  time  for  rejection,  in  regard  to  faults  which  are  1.  at 
the  time  of  delivery  explained 388 

examples  of  1.  defect  making  goods  unmerchantable  (china  clay 
mixed  in  grey  shirtings,  logwood  in  coloured  whiskey  for  African 

trade) 889 

LEASE 

of  property  belonging  to  a  partnership  at  will  not  presumed  to  be 

within  the  authority  of  a  partner ,      498 

LEASEHOLD  PROPERTY, 

effect  of  agreement  to  assign  1.  p.  upon  request 52 

LBBMAN'S  ACT 

prohibiting  sale  of  shares,  unless  numbered,  in  Banking  Companies      152 
LEGAL 

(as  distinguished  from  "  equitable  ")  owner  or  ownership,  meaning 
explained 31,  82 

owner  of  shares  in  a  company,  the  property  in  which  is  capable  of 
legal  transfer,  has  them  in  his  reputed  ownership,  though  he  has 
made  an  equitable  mortgage  by  deposit  of  the  certificates  .        .        94 
LEGAL  PROPERTY 

Tests  according  to  the  intention  of  the  contract  as  soon  as  goods  are 
specifically  ascertained 50 

transferred  by  indorsement  of  bill  of  ladiQg  (with  intention  to 

transfer  the  property) 66 

and  freed  from  right  to  stop  in  transitu        ....        67 
LETTER 

presumed  intention  of  offer  sent  by 135 

in  force  until  notice  of  recall  reaches  the  party  to  whom  offer  made      136 

sent  by  post  in  England  is  irrevocable,  and  is  a  good  acceptance, 
even  if  it  miscarries 137 — 139 

but  sent  to  wrong  and  unauthorised  address  is  not  considered  as 
sent  at  all 137 

of  allotment  of  shares  is  acceptance  of  the  offer  made  by  the  appli- 
cation     138 

i§mble  that  letter  sent  by  post  in  France  is  under  certain  condi- 
tions revocable 139,  140}i. 

purporting  to  accept  an  offer,  but  introducing  new  terms,  not  a 
contract,  but  only  a  counter-offer 140 

incorporation  by  reference  in  1.  of  document  containing  terms  of 
contract  so  as  to  form  a  memorandum  under  Statute  of  Frauds  200 — 205 

admitting  contract  but  refusing  to  perform  it,  a  good  memorandum 
within  the  Statute  of  Frauds 205 

to  third  party  may  be  a  good  note  or  memorandum  of  contract 
within  the  Statute  of  Frauds 206 

addressed  '^  Sir,"  and  given  to  an  agent  of  the  party  who  was  un- 
known to  the  writer,  not  a  sufficient  memorandum  under  the 
Statute  of  Frauds 210 

signature  to  L  does  not  govern  a  writing  enclosed  in  same 
envelope  headed  *'  supplement  *'  and  beginning,  ^'  I  had  quite 
omitted  to  tell  you " 319 

T  T 
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dgnature  of  1.  of  c.  by  partner  in  name  of  the  firm  presumed 
within  the  authority  of  a  partner  when  the  business  is  that  of  a 
commercial  firm  carried  on  with  agencies  abroad        ...      494 
but  not  80  presumed  in  regard  to  home  business      .        .    .      495 
LICENCE  TO  TAKE  POSSESSION 

of  personal  chattels  in  security  of  a  debt  is  a  bill  of  sale  within  the 

Bills  of  Sale  Act 109 

is  not,  unless  in  security  of  a  debt Ill 

LICENCING  LAWS, 

cases  under 1&3 

LIEN, 

a  right  merely  to  retain  possession  in  security 40 

vendor's  righU  {q.  v.)  something  more  than  1.  ....      329 

auctioneer  has  a  special  property  by  way  of  1.  over  the  goods  or 

their  price,  for  his  charges 423 

insurance  broker  has  a  1.  on  the  policy        •        .        .        .        .    .      438 

LIFE  ASSURANCE, 

contract  to  effect  1.  a.  under  marriage  settlement  held  binding  upon 
representatives,  where  two  years  after  contract,  but  within  the 
period  allowed,  the  life  had  become  uninsurable  .        .        .316 

in  purchase  of  1.  a.  policy  by  a  person  who  knows  that  the  assured 
was  dangerously  ill,  statement  of  opinion  that  the  policy  was 
worth  £60  held  a  misrepresentation        .        .        .        .        .    .      612 

LIGHTERMAN'S  RECEIPT 

for  goods  put  on  board  under  contract  for  goods  free  on  board, 
retained  by  shipper,  evidence  against  intention  to  part  with 

property 241 

in  default  of  and  until  signing  of  bill  of  lading,  is  evidence  of  the 
intention  (as  to  possession)  with  which  goods  are  put  on  board  .      336 
LIGHTERS, 

sale  of  cargo  of  seed  to  be  delivered  at  a  destined  port  and  to  be 
worked  in  13  days,  and  paid  for  in  14  days  from  being  ready  for 
delivery  in  cash,  &c.,  held  not  to  have  passed  property  in  caigo 

while  in  course  of  landing  by  1 ,232 

where  there  was  a  contract  for  purchase  of  a  cargo  of  rice  to  be 
shipped  in  a  particular  ship,  held  to  be  no  insurable  interest 
in  purchaser  in  bags  of  rice  in  1.  alongside  the  ship         .        .    .      268 
a  contract  for  goods  to  be  dispatched  held  fulfilled  when  goods 

were  sent  off  in  1.  to  the  ship  which  was  to  cany  them       .        .      314 
goods  on  board  1.  are  in  tranntu,  although  the  1.  may  be  owned  by 
a  person  whose  ordinary  character  is  that  of  a  warehouseman    .      3^ 
LIMITATIONS,  STATUTE  OF, 

what  is  part  payment  under 195 

LIMITS  OF  DEVIATION, 

in  act  empowering  incorporated  company  to  purchase  land,  limit 
the  capacity  of  the  company  accordingly    ...  .      501 

LIQUIDATION 

of  insolvent  company,  how  far  rule  in  bankruptcy  applied  under 

sec.  10  of  Judicature  Act ,    ,      134 

LIQUIDATOR 

in  voluntary  winding  up,  has  a  mandate  to  sell,  with  right  to  take 

possession,  on  behalf  of  all  concerned 53 

has  a  right  in  security  or  special  property  in  the  goods      .        .    .        54 
in  compulsory  winding  up,  pale  by 71 
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acts  with  sanction  of  the  Court 76 

(And  see  Winding-up.) 
LIVE  PHEASANTS, 

case  of  sale  of,  contrary  to  game  laws     .        •     ^  •       •        ,        .163 
LLOYD'S  BONDS, 

issued  in  name  of  a  railway  company  for  purpose  of  borrowing 
money  outside  the  express  powers  of  company,  invalid  .    153,  501 

LOCOMOTIVE, 

statement  by  seller  of  1.  in  answer  to  question  on  treaty  for  sale, 
"  firebox  and  tubes  are  copper,"  held  a  warranty         .        .        .      323 
LOCUS  POENITENTIAE, 

if  letter  is  sent  by  agent  of  the  sender,  there  is  1.  p.  until  deliyered      137 
LONDON, 

shop  in  city  of  J*,  is  marltet  overt.        ...•*..        65 
LONDON  STOCK  EXCHANGE, 

member  of,  being  unable  to  meet  his  engagements,  giving  to  Secre- 
tary of  the  Stock  Exchange  Committee  a  cheque  for  £5,000, 
forming  his  whole  banker^s  balance,  and  about  five-eighths  of 

his  property,  an  act  of  bankruptcy 86 

and  a  fraudulent  preference 86,  90 

broker  on  !>.  S.  E.  employed  by  client  to  speculate,  can  recover 
against  client  in  action  for  indemnity  and  for  his  commission 

164,  483 
when  an  order  is  given  to  member  of  the  L.  S.  E.  to  buy  or  sell 
shares,  he  has  authority  to  contract  on  the  footing  of  the  usage  of 
that  market,  provided  it  is  fair,  and  not  such  as  to  alter  the 
essential  character  of  the  contract  purporting  to  be  made  .        .      442 
members  of  the  L.  S.  E.  contract  with  each  other  as  principals .    .      443 

jobbers  and  brokers 443 

mode  of  contracting 443 

and  meaning  according  to  the  usage 443 

"settling"  or  "account"  day 443 

"ticket  "or  "name-day" 443«,  444 

use  of  "  tickets "  explained 444 

meaning  and  effect  of  splitting  the  ticket 444 

obligation  according  to  the  rules  of  the  Stock  Exchange  between 

"ultimate  holder  "and  "issuer  "of  the  "ticket"   .        .        .    .      446 
legal  effect  of  the  usage  according  to  the  decisions        .        .        .445 
if  ticket  passed,  name  accepted  (being  the  name  of  a  person  sui 
juris  who  has  in  fact  agreed  to  take  the  shares),  and  differences 

paid,  there  is  a  substituted  contract 445 

but  if  person  whose  name  is  given  has  not  agreed,  or  is  incapable, 

jobber  is  not  discharged 445 

privity  created  between  seller  (being  the  tiltimate  holder)  and  the 
employer  of  the  broker  who  issued  the  ticket  {Shepjpard  v. 

Murphy) .      446 

cases  upon  usage  of  the  Stock  Exchange  : 

SiUton  V.  Tathum  (broker  authorised  to  contract  according 

to  usage) 446 

Wynne  v.  Price  (privity  established  between  seller  and 
broker,  who  had  bought  from  the  jobber,  and  who  had 
agreed  to  take  the  shares  (hi«  principal  not  being 
ready) 446 

T  T  2 
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Shaw.Y.  Fuher  {a  case  not  based  on  Stock  Exchange  nsage, 
but  showing  that  Tcndor  having  executed  a  tranflfer  to 
a  sab-purchaser,  cannot  have  specific  perfonnance 
.  decreed  against  the  original  buyer)       ....      447 

Taylor  v.  Stray  (purchaser's  broker  having  paid  for  shares 
in  Royal  British  Bank  according  to  the  rules  of  the 
Stock  Exchange  upon  tender  of  transfers  duly 
executed,  held  entitled  to  recover  from  his  principal, 
although  the  bank  had  failed  before  the  execution  of 
the  transfers,  and  the  bank  refused  to  register  them)  .      447 

Stray  v.  Hmsell  (the  purchaser  who  had  thus  been  com- 
pelled to  pay  his  broker,  having  broaght  his  action  for 
return  of  the  money  against  the  seller,  held  not  en- 
titled to  recover) 448 

^pdrU  Walton  1    y  c.  Kinderdey  lefuaed  to  Btiike  off 
MX  parte  Hue        \ 

name  of  vendor  of  shares  in  Royal  British  Bank,  the 

transfers  not  being  registered,  from  the  list  of  contribu- 

tories,  without  prejudice  to  any  right  of  indemnity 

against  the  buyer 448 

Walker'a  eaee  (similar  decision  by  same  judge  in  regard  to 

Overend,  Gumey,  &  Co.) 448 

Bermingham  v,  Sheridan  (contract  not  made  on  Stock 
EiLchange,    construed    as   eonditional  on    Company's 

accepting  the  transfer) 448 

eemble  this  is  virtually  overruled         ....      449 

JSmmerson^s  case  (agreement  made  for  sale  of  shares  made 
after  a  petition  had  been  presented  for  winding  up,  and 
before  it  had  been  advertised,  held  void  for  essential 
error  in  Bubject-matter.  Does  not  appear  whether  the 
shares  were  bought  on  the  Stock  Exchange,  but  quare 
whether  this  would  have  made  any  difference)         .    .      450 

Paine  v.  Hutehineon  (action  by  jobber  against  ultimate 
purchaser,  in  whose  favour  a  transfer  had  been  exe- 
cuted, and  specific  performance  decreed.  It  appears, 
aliunde^  that  the  jobber  had  in  this  case  not  been  elimi- 
nated from  the  transaction,  since  he  had  bought  under 
a  special  contract  stipulating  for  "registration 
guaranteed") 451 

Chapman  v.  Shepherd,  Whitehead  v.  Izod  (cases  arising 
out  of  the  failure  of  Overend,  Oumey,  Jt  Co.,  similai  in 
effect  to  Taylor  v.  Stray) 461 

Biederman  v.  StoTte,     Budge  v.  Bowman  (cases  involving 

same  principle) 451 

Hawkins  v.  Maltby,  first  action  (dismissed  by  Lord  Chan- 
cellor on  appeal  on  a  point  of  erroneous  pleading,  but 
opinion  expressed  that  the  circumstance  of  a  call  having 
been  made  and  pending  of  which  the  buyer  was  igno- 
rant, being  only  the  conversion  of  a  liability  into  a 
debt,  was  an  immaterial  circumstance) 

Hawkins  v.  Maltby,  second  action  (this  view  given  effect 
to,  and  specific  performance  decreed  in  &voar  of  the 
seller  against  the  ultimate  buyer.  The  transfer  had 
been  executed  by  the  former  and  received  and  retained 
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but  not  executed  or  registered  by  the  latter) .        .        .      46S 

Ihaau  ▼.  Wood  (indemnity  decreed  in  favour  ol  seller  of 
shares  in  Overend,  Gumey  k  Co.  against  ultimate 
buyer  in  whose  &your  transfer  had  been  executed  but 
owing  to  defendant's  absence,  not  presented  for  regis- 
tration until  after  stoppage.  Form  of  decree  of  in- 
demnity carefully  settled,  and  referred  to  in  subse- 
quent cases)  ^^3 

Shepherd  y.  ChUUepie  (indenmity  decreed  against  ultimate 
purchaser  who  had  taken  and  retained  transfers  but 
not  executed  them) 454 

Sheppard  ▼.  Murphy  (in  court  of  first  instance  in  Chan- 
cery in  Ireland,  action  by  seller,  a  member  of  the 
stock  exchange,  against  the  person  whose  name  was 
passed  by  means  of  a  ticket  as  transferee,  and  to 
whom  transfers  had  been  tendered  but  declined.  Held, 
by  judge  of  Court  of  first  instance  that  there  was  no 
privity) 454 

Cfriuell  v.  Bristowe  (action  for  indemnity  by  seller  of 
shares  against  the  jobber  being  the  immediate  purchaser 
from  plaintiff's  broker.  In  the  Court  of  first  instance, 
the  Common  Pleas,  the  jobber  was  held  liable)    .        .      456 

CoUm  v.  BruUnoe  (a  nearly  similar  case,  in  which  decree  for 
indemnity  made  against  the  jobber  by  Y.C.  Malins  in 
Chancery) 458 

Sheppard  v.  Murphy  (in  the  Court  of  Appeal  in  Chan- 
cery in  Ireland.  Decision  of  the  Court  of  fii-st  instance 
reversed  and  indemnity  decreed  against  the  purchaser 
whose  name  was  on  the  ticket  passed  with  his  authority. 
The  original  purchase  had  been  continued  over  one 
account,  and  without  laying  down  the  proposition 
that  the  broker  has  any  presumed  general  authority 
to  continue,  it  was  proved  that  he  had  in  the  case  in 
point  authority  in  fact) 458 

Hodgkineon  v.  Kelly  (question  raised  in  its  simplest  form 
between  seller  and  the  ultimate  purchaser  whose  name 
was  passed  on  the  ticket,  and  decree  made  by  Lord  Ro- 
milly  in  accordance  with  the  decision  of  the  Court  of 
Appeal  in  Sheppard  v.  Murphy) 460 

Hawkins  v.  Malthy  (decision  in  second  action,  which  was 
made  by  Lord  Komilly  and  was  as  already  stated  on  p. 
453  ante^  here  follows  in  order  of  time)        .        .        .      461 

Omse  V.  Paine  (decree  made  by  Y.C.  Gilfard  against  the 
jobber  who  had  bought  upon  a  special  contract  **  with 
registration  guaranteed,"  and  right  to  full  relief  esta- 
blished in  favour  of  the  estate  of  the  seller  although 
otherwise  insufficient  to  meet  the  liability)  .        .        .461 

Jbrringtan  v.  Lmce  (a  case  shown  to  be  now  of  no  autho- 
rity)         462 

Orietell  v.  Bristowe  (in  Court  of  Error.  Jobber  in  effect 
relieved  from  the  contract  upon  everything  being  done 
according  to  the  usage  to  fix  the  liability  upon  the 
person  named  on  the  ticket) 463 

Coles  V.  Bristowe  (in  Court  of  Appeal  in  Chancery.  Similar 

result) 464 
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Maxted  v.  Paine,  fir»t  action  (by  seller  against  the  pur- 
chasing jobber,  who  had  passed  a  ticket  with  the  name 
of  a  person  who  had  in  fact  authorised  a  purchase  for 
the  previous  account,  but  had  given  no  authority  to 
**  continue  "  the  transaction.  Held  by  CJourt  of  Exche- 
quer that  the  jobber  had  not  exonerated  himself,  and 
judgment  given  accordingly)         •       •       .        •        .465 

CrvM  V.  Paine  (afi&rmed  on  appeal)     •       •        .        .        .      466 

Maxted  v.  Pame,  iecond  action  (an  action  against  the  pur- 
chasing jobber  who  had  passed  the  name  of  one  G., 
who  was  a  man  of  straw,  but  not  known  to  the  jobber 
to  be  so,  and  who  had  in  fact  authorised  his  name  to 
be  given,  and  to  whose  name  transfers  were  executed 
and  delivered  to  the  purchasing  broker,  and  no  recla- 
mation made  within  the  period  allowed  by  the  usage. 
The  Court  of  Exchequer  by  a  majority  decided  that 
the  jobber  was  exonerated) 466 

Davit  V.  Haycock  (a  mere  question  of  procedure  not  now 

important) 467 

CasteUan  v,  Hobton  (an  important  decision  of  V.C.  James, 
establishing  the  liability  of  the  real  purchaser  by 
direct  action  ;  although  he  has  succeeded  in  passing 
without  reclamation  the  name  of  an  impecunious 
person) 467 

Allen  V.  Chaves  (a  foreigner  residing  abroad  is  not  a  name 
to  whom  no  reasonable  objection  can  be  made  accord- 
ing to  the  usage) 469 

Bowring  v.  Shepherd  (decides  that  the  liability  of  the  ulti- 
mate purchaser  was  enforceable  by  an  action  at  law, 
before  the  Judicature  Act,  as  well  as  by  suit  in  equity. 
The  report  contains  a  very  full  description  of  the  usage 
as  given  in  evidence) 469 

Maxted  v.  PainCf  second  action  in  Court  of  Error  (judgment 
of  the  Court  of  Exchequer  affirmed,  but  with  the  dissent 
of  Mr.  Justice  Lush  and  with  considerable  divergence 
of  opinion  as  to  the  modus  operandi  of  the  usage  and 
the  nature  and  effect  of  the  substituted  contract)         .      472 

Rewnie  v.  Morris  (overruled  by  Merry  v.  Mckalls  and  NiehUU 

V.  Merry) 472 

Merry  v.  Niekalls  (action  against  the  purchasing  jobber 
by  a  seller  of  shares  who,  on  the  company  being 
wound  up  two  years  after  the  settlement  of  the  trans- 
action and  deliveiy  of  transfer  of  the  shares,  discovered 
that  he  was  still  on  the  register  and  that  the  person 
named  as  purchaser  in  the  ticket  passed  by  the 
jobber  and  in  the  transfers  was  an  infant.  Held  that 
the  jobber  was  not  discharged) 473 

Niokalls  V.  Merry  (the  last  mentioned  decision  affirmed  by 

the  House  of  Lords) 473 

Judgment  of  Mr.  Justice  Blackburn  in  Maxted  v.  Paine, 
second  action,  considered  ;  and  question  discussed 
whether  as  suggested  by  him,  the  broker  who  passes  the 
ticket  is  liable  as  principal  on  the  substituted  contract. 
Beason  for  the  contrary  opinion,  and  why  the  question 
is  probably  not  of  much  practical  importance    .        477 — 479 
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Quare,  whether  the  seller's  broker  setting-off  transactions 

with  the  jobber  and  having  a  name  passed  to  him  by 

another  member  of  the  Stock  Exchange,  establishes  a 

privity  with  the  nominee.    Semhle  that  he  does    .        .      479 

Cases  relating  to  the  rule  of  the  Stock  Exchange  by  which  the 

accounts  of  a  defaulting  member  are  peremptorily  closed .        .      481 

Duncan  v.  Hill 481 

Zaoey  v.  JJiU,  Scrimgeau/r'a  claim 482 

Lacey  v.  HUl^  Crowley^ 8  claim 482 

Speculative  contracts  as  commonly  entered  into  on  the  Stock  Ex- 
change not  void  as  wager?  {Thacker  v.  Hardy)       ,        .        .    .      483 

LOOMS 

held  to  be  part  of  land  (Holland  v.  Hodgion)     ....  6 

LORD  TENTERDEN'S  ACT 

settles  previously  disputed  question  in  favour  of  bringing  executory 
contracts  within  Statute  of  Frauds         .        .        .        ...    158, 162 

LUNATIC 

contract  by,  voidable 25,  512 

MACHINERY, 

fixed  and  moveable 6 — 8 

equitable  assignment  of  m.  (Holroyd  v.  Marshall)     .        .        .    .  43 

„              „              (^Leatham  v.  Am4tr) 46 

requiring  expenditure  to  keep  it  in  good  condition  may  be  ordered 

to  be  sold  under  Ord.  62,  r.  2  of  Judicature  Acts          ...  76 
in  possession  of  partnership,  not  within  reputed  ownership  of  adult 

partner  where  there  was  an  infant  partner     .        ^        .        .    .  96 

MAINTENANCE 

of  a  suit  by  one  who  has  no  interest,  illegality  of    .        .        .        .151 

MALA  FIDES 

must  be  proved  in  fact  to  avoid  the  effect  of  a  negociable  instru- 
ment 59 

MALTING  AGENT. 

Addendum. — In  the  case  of  Harris  v.  TYuman  in  the  Queen's 
Bench  Division,  4  July,  1881, 7  Q.  B.  D.  340,  where  the  course 
of  business  was  proved  to  be  that  the  malting  agent 
bought  barley  in  his  own  name  according  to  samples  sub- 
mitted to  the  brewers,  and  was  supplied  with  funds  by 
the  latter  to  pay  from  time  to  time  for  the  purchases  made ; 
it  was  held  (on  the  bankruptcy  of  the  agent)  that  the 
brewers  were  entitled  to  take  possession  of  all  the  barley 
and  malt  on  his  premises,  although  in  fact  he  had  mixed 
up  the  barley  and  malt  properly  purchased  and  made, 
with  other  barley  and  malt  improperly  purchased  on  his 
own  account.  The  grounds  of  the  decision  are  somewhat 
varied  ;  Field  and  Manisty,  JJ.,  apparently  adopting  a 
theory  on  the  analogy  of  following  trust  funds,  veiy 
similar  to  that  in  the  judgment  of  Field,  J.,  which 
was  overruled  by  the  C.  A.  in  N,  Z.  <Jv.  Co.  v.  Rugton ; 
Bowen,  J.,  putting  the  case  on  the  ground  of  an  equitable 
assignment  by  an  intention  implied  by  the  course  of 
dealing.  The  case  is  too  new  to  be  very  safely  com* 
mented  on. 
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of  bank  making  a  statement  on  request  of  another  bank  manager, 
respecting  the  solvency  of  a  customer,  held  to  be  the  represen- 
tation of  the  m.  personally  and  not  of  the  hank  ....      541 
MANDATE 

from  owner  to  dispose  of  property 32, 38 

accompanied  by  interest  in  the  person  receiying  the  mandate  given 

for  good  consideration,  irrevocable 61 

need  not  be  in  writing 68 

to  factor  irrevocable  so  far  as  necessary  to  secure  advances  on  the 

faith  of  consignments 64 

MANUFACTURER, 

goods  supplied  by  m.  on  order  for  k  particular  purpose,  under  such 

circumstances  that  the  buyer  necessarily  trusts  to  the  skill  of  the 

m.)  must  be  such  as  are  reasonally  fit  for  the  purpose     .        .    .      304 

even  in  regard  to  finished  goods  bought  from  m.,  there  is  an 

implied  warranty  that  the  thing  is  fit  for  use  as  that  which  it 

professes  to  be 326 

of   goods  which  are  dangerous  if  not  skilfully  manufactured, 
perhaps  is  under  an  absolute  duty  to  use  care  in  the  manufacture     327 
Addendum, — Where  goods  of  a  specified  description  are 
ordered  of  a  manufacturer  of  goods  of  that  class,  and 
such  manufacturer,  not  being  otherwise  a  dealer  in  such 
goods,  undertakes  to  supply  them,  there  is  an  implied 
stipulation,  of  the  essence  of  the  contract,  that  the  goods 
to  be  supplied  shall  be  of  the  manufacture  of  the  person 
so  undertaking  the  order.     So  held  by  a  majority  of  the 
Court  of  Appeal  (Cotton  and  Brett,  LJJ.,  diu,  Bram- 
well,  L.J.)  in  Johnson  v.  Raylton^  7  Q.  B.  D.  438. 
MANUFACTURERS'  AGENT, 

person  describing  himself  as  m.  a.  on  brass  plate  of  door,  held  to 
prevent  manidacturer's  goods  on  premises  being  in  his  reputed 

ownership 101,319 

MABE 

sent  to  be  covered  on  Sunday, — held  (assuming  that  the  effect  of 
such  a  transaction  if  lawful  was  to  give  a  lien)  that  the  contract 

being  executed  the  lien  attached 156 

MARGINAL  NOTES 

by  bankers  admitting  themselves  accountable  for  certain  sums  on 
receiving  advice  of  due  payment  of  ceHain  bills,  are  not  **  debts 

due"  but  merely  contingent  obligations 105 

MARKET, 

where  a  m.  for  goods  exists,  the  meattiTe  of  damages  (q.  v.)  for 
breach  by  seller  is  the  excess  (if  any)  of  the  market  price  above 

the  contract  price 377 

if  there  is  no  such  m.,  the  measure  is  the  amount  of  loss  which  might 

be  expected  in  the  ordinary  course  of  things 378 

MARKET-OVERT, 

purchase  in,  a  mode  of  acquiring  title  to  goods       .        .        ,        .  33,  55 

condition  of 55 

exception  restoring  property  to  owner  prosecuting  the  thief  .        .        66 
MARK 

duly  attested  a  good  signature 220 

MARKING 

goods  which  remain  in  custody  of  seller  not  sufficient  to  constitute 
actual  receipt  by  buyer Igg,  191 
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MARRIAGE, 

action  for  breach  of  promise  of  m.  maj  be  brought  immediatelf 

on  promisor  marrying  another 376 

MARRUGE  SETTLEMENT, 

may  be  a  fraudulent  conveyance,  if  the  marriage  itself  is  only  part 

of  a  scheme  to  defeat  creditors 80 

furniture  assigned  to  trustees  by  m.  s.  for  separate  use  of  wife  not 

within  reputed  ownership  of  husband 98 

excluded  from  definition  of  bill  of  sale  under  Bills  of  Sale  Act      .      109 
MARRIED  WOMAN 

incapable  of  contracting 23,  26 

exceptions: — 

husband  alien  enemy 36 

„        eivilUtr  mortuui 36 

sole  trader  in  City  of  London 36 

contracting  with  reference  to  separate  estate  as  to  which  she 

is  not  restrained  from  anticipation 36 

judicially  separated 27 

under  protection  order  against  husband 27 

her  separate  property  under  Married  Women's  Property 

Act,  1870 37 

under  Act  of  1870  entitled  to  bring  action  against  bankers 
for  dishonouring  cheques  drawn  by  her  in  carrying  on 

separate  trade 38 

MARRIED  WOMAN'S  PROPERTY  ACT  (1870), 

property  declared  to  be  held  and  settled  to  the  separate  use  of 
the  wife,  semble  not  in  the  reputed  ownership  of  the  husband    .        99 
MASTER  OF  SHIP, 

his  signature  of  bill  of  lading  conclusire  (by  statute)  against 

himself  as  to  fact  of  goods  being  on  board 66,  66 

is  bailee  of  goods  for  the  person  indicated  by  the  bill  of  lading     .      246 
whether  m.  has  or  has  not  authority  to  sign  bills  of  lading  in  name 
of  shipper  of  goods  placed  on  board  the  ship,  if  he  does  so  sign 
them,  the  jus  dispontndi  is  well  reserved  by  the  shipper  though 

the  ship  is  the  buyer's  own 260 

has  presumed  authority  to  accept  the  goods  to  be  carried  for 

another  than  the  shipowner 335 

whether  ship  chartered  by  buyer  is  his  own  ship  for  purpose  of 
receiving  the  goods  depends  on  whether  there  is  a  demise  of 
the  ship  so  as  to  make  the  master  and  crew  his  servants     .        .      336 
is  the  proper  person  to  receive  notice  from  vendor  of  a  claim  to 

stop  in  trantitu  goods  on  board  ship 353 

notice  given  to  shipowner  too  late  to  be  communicated  by  him  to 

m.  before  end  of  transitvs  is  unavailing 363 

quare  whether  shipowner  is  under  any  duty  to  forward  such 

notice  to  m 363 

when  demanded  by  vendor  (claiming  to  stop  goods  in  transitu)  to 
deliver  the  goods  by  him  is  bound  to  deliver  accordingly  on 
being  satisfied  that  person  claiming  is  unpaid  vendor         .        .      366 
his  authority  as  agent  for  the  shipowner  to  pledge  his  credit  for 

necessaries  supplied  to  the  ship 4g5 

generally  is  agent  for  the  ship  only 435 

but  in  exceptional  circumstances  may  act  as  agent  for  the  owner 

of  the  goods  carried 466—490 

by  express  mandate .      486 
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in  emergency  most  communicate  with  owners  of  cargo  if 
possible  ;  but  failing  means  of  communication,  and  from 
the  necessity  of  the  case,  may  act  upon  implied  man> 

date 487 

prima  facie  should  carry  on  in  original  bottom  if  possible  .      487 

if  this  impracticable  may  tranship 487 

in  case  of  necessity  and  as  a  last  resource  may  sell  the 

goods 488 

circumstances  under  which  he  may  hypothecate  the  cargo  .      488 

and  effect  of  his  doing  so 489 

discretion  to  sell  part  of  cargo  in  order  to  raise  money  to 

carry  on  the  rest 490 

by  what  law  is  title  of  purchaser  from  m.  regulated     .        .      490 
MATERIAL  FACT, 

non-disclosure  of,  by  person  in  a  fiduciary  relation  makes  a  trans- 
action Yoidable         614 

must  be  disclosed  by  promoters  of  a  company  in  order  to  maintain 

a  bargain  made  by  them  with  the  company        .        .        •      617 — 621 
must  be  disclosed  by  insured  in  a  contract  of  insurance     .        .    .      621 
facts  held  to  be  material  in  such  a  contract  .        .        .      621 — 523 
that  the  insured  vessel  was  the  notorious  CJonfederate  cruiser 

Georgia 621 

that  the  plaintiff  had  declined  the  half-time  surrey,  qu€tre     621 
in  policy  on  chartered  freight,  the  fact  that  the  charter- 
party  contained  a  forfeiture  clause  if  the  vessel  should  not 

arrive  in  time 623 

where  (as  in  a  contract  of  life  assurance)  certain  &ct8  are  ex- 
pressly agreed  to  be  the  basis  of  the  contract,  the  assured  is  not 
allowed  to  contend  that  the  facts  are  not  material         .        .    .      623 
MATERIALS, 

action  for  work  done  and  m.  supplied  by  contractor  for  fixtures, 
does  not  lie  where  during  progress  of  the  work  the  premises  have 

been  destroyed  by  accidental  fire 230 

stipulation  frequent  in  shipbuilding  contracts  that  m.  destined 
for  the  ship  shall  as  soon  as  identifiable  become  the  property  of 

the  purchaser 273 

case  as  to  m.  destined  for  ship,  in  absence  of  express  stipulation  in 

contract 274 

MAXIM, 

quod  plantatwr  toloi  tola  cedit^  a  maxim  of  English  law  ...         6 
in  pari  delicto  potior  egt  conditio  defendentit        .        ,        .  146,156 

as9ignatu8  utiturjure  auctoris 626 

MEASURING 

of  goods  where  by  the  contract  to  be  done  by  seller,  or  by  both 
parties  concurrently,  presumed  to  be  a  condition  precedent  of 

the  property  passing 229 

secus  where  to  be  done  by  the  purchaser  for  his  own  satisfac- 
tion         230 

MEASURE  OF  DAMAGES, 

where  one  party  before  time  for  performance  has  intimated  his 
intention  not  to  perform,  and  the  other  has  brought  his  action 

at  once 276 

where  seller  has  resold  on  buyer's  default  (the  contract  not  having 
been  rescinded),  he  may  recover  deficiency  in  an  action  against 
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the  buyer,  the  amount  of  deficiency  being  the  m.  of  d.        .        .      330 
under  the  same   circumstances    there    is  (technically)  a 
breach  by  seller,  and  the  m.  of  d.  is  the  excess  (if 

any) 831 

an    action   for   breach  by  seller,  the  property  not   haying 

passed 376—382 

if  there  is  a  market,  the  m.  of  d.  is  the  excess  (if  any)  of  the  mar- 
ket price  at  the  time  of  the  failure  over  the  contract  price     .    .      376 
if  time  named  for  deliveiy,  the  criterion  is  the  price  at  the 

end  of  the  time 377 

if  there  were  to  be  successive  deliveries,  it  is  the  sum  of  the 

differences  at  the  end  of  each  period 377 

if  the  seller  repudiates  at  an  early  period,  buyer  has  the 
option  of  treating  the  repudiation  as  a  breach  and  at  once 
bringing  his  action  ;  or  holding  the  seller  to  his  contract 
in  which  case  the  scUer  may  still  fulfil  it,  but  if  he  does 
not  the  damages  are  ascertained  as  at  the  end  of  the  period  377 
if  buyer  grants  forbearance  at  seller's  request,  the  m.  of  d.  is 
ascertained  by  reference  to  a  reasonable  time  after  the 

last  request  to  postpone  delivery 378 

if  there  is  no  such  market,  the  m.  of  d.  is  such  an  amount  as  might 
have  been  expected  from  the  breach  in  the  ordinary  course  of 

things 378 

circumstances    under    which    special   damage    {q.   v.)   may    be 

claimed 379—382 

in  actions  for  breach  of  warranty,  m.  of  d.  depends  on  similar 
criteria  to  those  in  case  of  breach  of  the  primary  stipulations  of 

the  contract 384 

in  action  for  breach  of  warranty  of  quality  of  seed,  the  m.  of  d. 

may  be  large  in  comparison  to  the  original  price   .        .        .    .      384 
where  goods  are  resold  under  a  similar  warranty,  the  m.  of  d.  is 

the  liability  incurred  under  the  latter  warranty  ....      385 
in  action  for  constructive  fraud,  by  prospectus  not  specifying  con- 
tracts as  required  by  s.  38  of  Companies  Act,  1867  .        .    .      569 
MEMORANDUM, 

in  writiug  under  Statute  of  Frauds 196 — 224 

MEMORANDUM  OF  ASSOCIATION, 

measures  the  capacity  of  company  incorporated  under  the  Act 

of  1862 29,500 

and  therefore  is  the  criterion  of  whether  an  act  of  a  person  pur- 
porting to  act  as  agent  of  the  company  may  be  adopted  by  the 

company 397 

(as  well  as  articles  of  association)  ought  to  be  inspected  by  intend- 
ing shareholder  at  earliest  possible  period,  and  gemble  that  when 
they  are  in  existence  at  the  time,  he  ought  to  inspect  them 

before  applying  for  shares 534,  544 — 547 

whether  he  is  bound  to  inspect  documents  referred  to  in  the 
memorandum  and  articles  or  in  the  prospectus  gtupre  .        ,      635 

MERCANTILE  LAW  (SCOTLAND)  AMENDMENT  ACT,  1856, 

effect  of  section  which  excludes  goods  sold  but  undelivered  from 
diligence  (execution)  by  creditors  of  the  seller       .        .        .    .      107 
Addendum, — The  effect  of  this  section  is  very  fully  ex- 
pounded in  the  case  of  McBain  r.  Wallace  &  Co.  (before 
the  House  of  Lords  on  appeal  from  the  Court  of  Session 
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MBBCANTILE  LAW  (SCOTLAND)  AMENDMENT  ACT,  ISBJ-HHmiimmtd. 
27th  July,  1881),  reported  6  App.  Ca.  588.  The  effect  is 
to  show  that  Hie  Mercantile  Law  Amendment  Act  has 
succeeded  in  assimilating  the  practical  operation  of  a 
sale,  as  regards  creditors  in  case  of  insolvency,  in  the  two 
countries. 
MERCHANT  SHIPPING  ACT,  1864, 

mortgagor  of  ship  who  registers  his  mortgage  protected  against 

reputed  ownenliip 98 

MERCHANTABLE, 

in  contract  for  sale  of  goods  by  description  (where  there  is  no 
opportunity  of  inspection)  it  is  implied,  as  an  essential  stipula- 
tion, that  the  goods  shall  be  m. 304 

MERGE, 

civil  offence  does  not  (though  at  one  time  said  to)  m.  in  the  crime, 

but  only  action  suspended 67 

"  MESS  PORK," 

where  goods  were  sold  under  the  description  '*  Scott  &,  Co.,  76 
barrels  m.  p.,'*  held  essential  that  the  article  should  be  of  the 

brand  "  Scott  &  Co." 300 

MILLSTONE, 

is  part  of  the  land 8 

quiBre  as  to  a  spare  millstone 8ii. 

MINE, 

knowledge  by  purchaser  of  the  fact  that  there  is  a  m.  on  the  estate 

does  not  generally  involve  a  duty  to  disclose  it      .        .        .512,614 

but  he  must  not  drop  a  misleading  word 612 

and  where  there  is  a  fiduciary  relation,  he  is  bound  to  disclose  both 

the  fact  and  any  knowledge  he  has  as  to  the  value         .        .    614, 616 

MINING  COMPANY, 

pn  the  cost-book  principle,  no  presumed  power  for  partner  to  draw 

or  accept  bills 496 

MIRRORS 

fixed  to  wall  of  a  house  with  screws,  held  to  be  land  {JIEyneauri  v. 

Ghregory) 6 

MISAPPLICATION 

of  the  funds  of  company,  directors  may  be  made  accountable  by 

summary  application  under  165th  section  of  Companies  Act,  1862      604 

cases  illustrating  this 504,  606 

MISCARRLA.GE  OF  LETTER 

does  not  prevent  the  posting  of  the  letter  being  an  acceptance 

concluding  a  contract 138 

MISFEASANCE, 

directors  made  accountable  for,  on  summary  application  in  winding 

up  under  sect  165  of  Companies  Act,  1862 604 

MISREPRESENTATION, 

where  there  has  been  an  invitation  to  act  on  the  representation,  is 

a  ground  for  an  action  of  damages 34 

no  liability  for  incurred  by  m.  if  made  in  good  faith  and  without 

invitation  to  act  on  it 34 

fraudulent  m.  in  prospectus  may  be  imputed  to  the  company,  bo  as 

to  entitle  the  deceived  shareholder  to  rescission      .        .        .    .      527 

instances  where  such  relief  has  been  obtained       .        .    528 636 

to  support  an  action  for  deceit,  the  m.  must  be  wilful     .     551 — 558,  561 

(And  see  JUipretentation,) 
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of  broker  delirering  bought  and  sold  notes  with  a  yariance,  result, 
no  contract 142 

where  through  bona  fide  m.  one  party  is  assenting  to  totally  different 
proposition  from  the  other 142,  143 

where  by  m.  a  person  has  been  made  party  to  a  contract  to  which 
he  was  never  intended  to  be  party  at  all 197 

seller  leaving  buyer  under  self-imposed  m.  not  a  misrepresentation 
making  the  contract  voidable,  nor  a  representation  in  nature  of 

a  warranty 613 

MONET. 

judgment  for  payment  of  m.  not  now  enforceable  by  sequestration 
except  by  leave  of  the  Court 74 

to  receive  and  recover  m.  due  to  the  firm  within  the  presumed 
authority  of  a  partner 491 

where    a    partnership    firm    handle    another    person's    m.    an 
assurance  given  by  a  partner  with  regard  to  that  money  is 
presumed  to  be  made  with  the  authority  of  the  firm    .        .        .      497 
MONEY  PAID 

at  request  for  settlement  of  bets  may  be  recovered,  because  wager 

though  void  is  noi  illegal  by  statute    ' 164 

MONEY  RECEIVED 

on  loan  by  secretary  of  building  society,  being  ultra  ffiret  of  society, 
not  held  binding  on  the  society ;  but  the  directors  who  have  held 
out  the  secretary  as  having  power  to  borrow  and  receive  the 

money,  held  liable .        .        .      393 

MONTH 

in  mercantile  contracts  means  calendar  m. 279 

MONTHLY  DELIVERIES, 

contract  for  sale  of  goods  by  m.  d.  not  rescinded  by  request  of  buyer 
(assented  to  by  seller)  to  withhold  delivery         .        .        .        .167 

•but  if  seller  has  withheld  delivery,  not  at  seller's  request,  he  cannot 
rely  on  subsequent  tender  at  request  of  buyer  as  a  tender  under 
the  original  contract 167 

intention  and  effect  of  contract  for  sale  of  goods  to  be  delivered  by 
m.  d.  or  otherwise  by  successive  deliveries       .        .        .         281 — 294 

special  contract  for  purchase  of  ore  at  price  per  ton,  cost,  freight, 
and  insurance  by  monthly  deliveries,  provided  tonnage  could  be 
procured  at  a  certain  limit ;  and  with  proviso  against  responsi- 
bility for  non-delivery  through  accidents  of  mines,  &c.       .        •      294 
MORTGAGE 

of  leaseholds,  question  whether  to  include  tenant's  fixtures  in  the 
security  it  is  necessary  to  register  under  Bills  of  Sale  Act   .        .        20 

of  goods,  how  conceived  according  to  English  law      .        .        .    .        41 

including  after-acquired  chattels  of  a  specific  description  .        .     43 — 48 

where  power  of  attornment  is  given,  the  rent  attorned  for  must  be 
not  more  than  a  fair  occupation  rent 77 

of  chattels,  possession  remaining  with  mortgagor  not  a  fraud  under 

•     statute  of  Eliz 81 

but  within  reputed  ownership  clause  of  Bankruptcy  Act    .        .    .        97 
unless  deed  registered  under  Bills  of  Sale  Act,  1878     .        .        98 

of  real  estate  not  affected  by  reputed  ownership         .        ,        ,    .        93 

express  exception  in  Bills  of  Sale  Act  as  to  instruments  containing 
power  of  distress,  in  case  where  mortgagee  in  possession  has 
demised  to  mortgagor  at  a  fair  rent Ill 
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UOBTQAQE—eontinved. 

doctrine  of  connolidation  of  m.  not  applied  against  ezecation 
creditor,  as  regards  personal  chattels  comprised  in  a  bill  of  sale      127 

MORTGAGE  DEBENTURES 

of  company,  containing  charge  over  "  undertaking  "  or  "  property 
and  effects " ^ 

MORTGAGOR  AND  MORTGAGEE 

of  freehold,  strict  role  as  to  fixtures  applies  between       .        •        .12, 18 
emblements  when  severed  by  mortgagor  come  within  the  Bills  of 

Sale  Act 17 

the  latter  by  taking  possession  by  way  of  distress  under  an  attorn- 
ment clause,  does  not  lose  his  right  as  mortgagee  to  fixtures       .        78 
the  former  remaining  in  possession  of  chattels  not  a  fraud  under 

SUtute  of  Eliz.  c.  13 81 

but  within  reputed  ownership  clause  of  Bankruptcy  Act      .        97 
unless  deed  registered  under  Bills  of  Sale  Act,  1878         .    .        98 
where  mortgagee  in  possession  has  demised  to  mortgagor  at  a  fair 
rent,  power  of  distress  does  not  make  the  instrument  a  bill  of 
sale  within  the  Act        • .111 

MULE, 

a  machine  consisting  of  a  fixed  and  moveable  part.    Both  held  to 

be  land  as  between  mortgagor  and  mortgagee  (^Longhottom  ▼. 

Berry) 8 

In  Hellawell  v.  Eastwood  held  to  be  distrainable  (but  this  case  is 

virtually  overruled) 10,  ff  ieq, 

MUTUALITY 

in  contract,  exception  to  rule  in  case  of  signature  by  party  to 
be  charged,  under  Statute  of  Frauds 215 

NAILS, 

annexation  by,  sufficient  to  convert  a  chattel  into  land  •        •        •        12 

exception  of  carpet  fixed  by  n.  or  tacks 12 

exception  of  tenant's  fixtures       •        •       •       •        •        .  13,  14 

NAME, 

passed  by  ticket  (q.  t.)  between  members  of  the  London  Stifek 
Exohamge  (^.  v.)  in  carrying  out  contracts  for  sale  of  shares, 
must  be  that  of  a  person  capable  of  contracting,  and  who  has 
agreed  to  take  a  transfer 445 

transfer  executed  to  person  whose  n.  is  passed  (and  who  has 
agreed  to  take  the  shares)  is  all  seller  is  required  to  do  in  order 
to  establish  his  right  to  indemnity 432,  460 

usage  as  to  passing  of  n. 456 

given,  of  a  person  who  has  not  authorised  it,  does  not  exonerate 

the  jobber 465 

nor  does  that  of  an  infant 473 

qiueref  where  name  is  common  to  a  commercial  firm,  and  one  of 
the  individuals  composing  it,  what  is  the  presumption  as  to  the 
intention  of  a  signature  to  a  bill  of  exchange  in  that  name         .      493 
NATURAL 

consequence  of  the  breach  in  the  ordinary  course  of  thingBjprimd 
fade  the  measure  of  damages 378,  880 

but  where,  under  the  special  circumstances  under  which  the  con- 
tract is  made,  and  from  the  common  point  of  view  of  the  parties 
a  further  loss  is  contemplated  as  the  n.  consequence,  that  may 
be  recovered  as  special  damage 379 — 381 
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NECESSARIES, 

purchafie  of  n.  bj  infant  valid 24 

studs  or  solitaires  at  £25  are  not  n.  for  an  infant  ....        24 
power  of  master  of  ship  to  pledge  the  credit  of  the  owners  for  n. 

supplied  to. the  ship         .        • 485 

what  are  n.  for  this  purpose 486 

NECESSITY 

for  sale  of  goods  by  master  of  a  ship,  criterion  of  his  right  to  sell 
them 38,  39,  488 

NEGOCIABLE  INSTRUMENT, 

person  not  the  owner  can  give  title  to 33,  57 

handfde  transferee  of  n.  i.  exempted  from  being  obliged  to  restore 

the  property  under  the  Larceny  Act 56 

described 57 

peculiar  value  of  instrument  itself 58 

enumerated 58 

unsuccessful  attempts  to  set  up  document  as           ....  59 

mala  fdet  ha,T  to  title 59 

gave  right  to  holder  to  sue  in  his  own  name,  according  to  old  pro- 
cedure    60 

only  established  by  general  usage 61 

apparent  exceptions  explained  as  instances  of  doctrine  of 

holding  out,  or  estoppel 61 

cases  of  this  kind  analysed         ......    61 — 65 

converse  does  not  always  hold  good 65 

bill  of  lading  is  n.  i.  in  a  limited  sense 65 

extent  of  this  described 67 

are  warrants  negociable  ?......«..  68 

no  usage  established  making  them  so 69 

but  they  have,  to  some  extent,  a  similar  effect  by  reason  of 

the  doctrine  of  representation  or  estoppel    .        .        .    .  70 
contracts  (iron  scrip  notes)  by  manufacturers  of  iron  purporting 

to  be  to  bearer,  are  not         .        . 71 

nor  are  certificates,  stating  that  certain  iron  manufactured 
under  contract  "  with  A.  &  Co. "  was  stacked  on  the 

premises  of  the  vendors  ready  for  shipment .        .        .    .  343 

NEW  DESTINATION, 

goods  awaiting  n.  d.  to  be  given  by  buyer  are  arrived  at  end  of 

tranntus 184,352,354 

NEW  TERM, 

if  contained  in  letter  purporting  to  accept  an  offer,  there  is  no 
acceptance,  but  only  a  counter-offer         .        .        .        .        .    .      1 40 

NOTE  OR  MEMORANDUM 

in  writing  under  Statute  of  Frauds 196 — 224 

NOTICE 

to  a  partner  is  presumed  to  be  n.  to  the  partnership  of  all  matters 

concerning  the  partnership  business 497 

except  where  the  fact  in  question  is  such  that  the  partner 
would  be  presumed  to  conceal  it  from  his  co-partners       .      497 
if  two  firms  have  a  common  partner,  n.  to  the  one  firm  in  the 

course  of  business  is  presumed  to  be  n.  to  the  other     .        .        .      497 
of  unauthorised  purpose  prevents  a  person  being  entitled  to  rely 
upon  signature  of  partner  to  bill  purporting  to  be  a  partnership 
bill 494 
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NOTICE  OF  ACT  OF  BANKRUPTCY, 

saving  clause  of  Bankruptcy  Act  in  favour  of  dealing  in  good  faith« 
and  for  valuable  consideration  by  a  person  without     ...        90 

if  notice  of  facts  relied  on  as  n.  of  a.  of  b.,  facts  must  be  such  as 
necessarily  to  constitute  an  act  of  bankruptcy         .        .        •    .      129 

but,  to  be  effectual,  need  not  state  the  particular  faots    .        .        .129 

to  sheriff's  officer  in  possession,  is  not  notice  to  execution  creditor      130 

purchaser  at  execution  sale  having  notice,  before  sale,  of  an  act  of 
bankruptcy  before  seizure,  has  no  title  to  goods  against 
trustee  in  bsu[ikruptcy -       .        .        .    .      130 

given  before  sale  by  sheriff  of  act  of  bankruptcy  occurring  after 
seizure,  does  not  invalidate  sale,  or  deprive  execution  creditor 

of  proceeds 112 — 134 

NOTICE  OF  ALLOTMENT 

of  shares  is  necessiuy  to  constitute  membership  (as  an  acceptance 
of  the  offer  made  by  the  application  to  take  shares),  bat  need 
not  be  given  to  the  shareholder  in  a  formal  manner        .        .    •      647 

NOTICE  OF  ASSIGNMENT 

of  goods  in  hands  of  bailee  completes  the  assignment     ...        60 
purchaser  for  value  without  n.  not  affected  by  mere  equitable 

assignment 61 

of  shares  to  take  them  out  of  the  reputed  ownership  of  assignor    •      94a 
of  debts  due  in  course  of  business  necessary  for  same  purpose        •      104 
what  notice  is  sufficient  for  this  purpose  ?  .     .        .        •    .      104 
NOTICE  OF  PETITION 

in  bankruptcy,  given  to  sheriff  under  section  87  of  Bankruptcy 
Act 131 

NOTICE  OF  .RECALL  OF  OFFER, 

to  be  effectual,  must  have  reached  the  person  to  whom  the  offer  has 

been  made .  136, 137 

NOTICE  OF  REJECTION 

of  goods,  sufficient  for  the  purpose  of  rejecting  them,  without 
physically  sending  them  back      . 387 

NOTICE  OF  SHIP, 

where  goods  are  sold  "  to  arrive,"  and  vendor  undertakes  to  give 
n.  of  s.,  this,  the  gflving  of  due  n.,  is  of  the  essence  of  the  contract      296 
NOTICE  OF  STOPPAGE  IN  TRANSITU 

sufficient  to  effect  that  purpose 363 

essentials  of  such  n -     .      363 

ought  to  be  given  to  person  having  the  immediate  custody  of  the 

goods 36S 

in  case  of  land  carriage,  notice  at  carrier's  office  sufficient,  if  in 
time  to  be  communicated  to  the  servants  in  actual  chai^ge  .     .      363 
quare,  whellier  notice  to  shipowner  is  sufficient,  if  not  in  fact  com- 
municated to  the  master 363 

it  is,  at  all  events,  not  sufficient  if  not  in  time   to   be 

sent  on  to  master 363 

may  be  given  by  authorised  agent  of  buyer 364 

and  if  given  by  a  person  not  authorised,  must  be  ratified  before 

the  end  of  the  transittu       '. 364 

instances  where  n.  was  well  effected 366 

NOTICE  TO  QUIT, 

authority  to  give,  cannot  be  delegated 396 

by  one  of  joint  tenants  on  behalf  of  all,  is  good  .        .        .    .      498 
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NOTORIOUS  CUSTOM, 

in  particular  trade  excludes  reputed  ovpnerthip  (^.  v.)    •        •        •      100 
amongst  farmers,  on  a  purchase  of  live  stock,  to  leave  the  animals 

for  a  time  on  premises  of  seller,  upheld 101 

in  the  wine  and  spirit  trade,  for  goods  to  remain  in  bonded  ware- 
house of  seller  until  required  for  use       ....  101 
in  shipbuilding  trade,  to  make  special   contracts   vesting    nn- 

finished  ship,  &c.,  in  buyer 102 

in  furniture  trade,  of  what  is  called  **  hiring  agreement  *'  .    .      102 

{And  see  Refitted  Ownebship,  Addendum), 
in  music  trade,  of  letting  pianos  on  hire  seems  established    .        .      103 
NOVATION, 

{See  SUBSTITUTRD  CONTBACT.) 

NUT  AND  BOLT, 

things  fixed  by  n.  and  b.  are  strictly  part  of  the  land   {Long- 

bottom  V.  Berry) 7 

OCCUPATION  AND  RESIDENCE, 

of  grantor  and  attesting  witness  to  be  described  in  attestation  and 

i^davit  prescribed  by  Bills  of  Sale  Act 114 

cases  as  to  what  is  a  sufficient  description  of 116 

of  premises  as  a  test  of  '*  apparent  possession  *'  under  Bills  of  Sale 

Act 110,  120 

OFFER, 

definition  of 135 

where  made  by  letter,  presumed  intention  136 

continues  in  force  until  communication  recalling  has  reached  the 

person  to  whom  made 135 

or  until  reasonable  time  for  consideration  has  elapsed    .        .        .      136 

where  o.  refused,  is  at  an  end 136 

case  where  counter  proposal  not  construed  as  refusal  of  o.     .        .      136 

communication  recalling  o.  need  not  be  formal 137 

acceptance  of  o.  concludes  contract 137 

this  irrevocably  done  by  posting  a  letter 138 

letter  attempting  to  recall  acceptance  of  o.  is  only  an  offer  to 

rescind  contract 138 

letter  purporting  to  accept  o.  containing  new  term,  is  only  a  new 

offer 140 

engagement  to  keep  o.  open  is  not  binding 141 

bid  at  auction  is  merely  an  o. 141 

unless  so  far  as  relates  to  a  bidder  who  has  been  party  to  an 
antecedent  contract  that  the  property  should  be  put  up 
under  conditions  including  a  condition  that  a  bid  should 

not  be  retracted 142 

in  writing  afterwards  accepted  by  parol  binds  the  offerer  under 

the  Statute  of  Frauds 207 

but  where  refused  cannot  make  a  good  memorandum  of  contract 

afterwards  made  in  same  terms 208 

by  insolvent  buyer  to  rescind  contract  for  sale  may  be  implied  by 

his  rejecting  the  goods 362 

such  implied  o.  not  revocable  by  the  trustee  in  bankruptcy    .        .      364 
application  for  shares  in  a  company  is  merely  an  o.    to   take 
them,  which  is  usually  accepted  by  posting  of  notice  of  allot- 
ment of  shares 547 

and  when  the  notice  of  allotment  is  not  sent  for  four  months  after 
the  application,  the  offer  made  by  the  application  having  pre- 

u  u 
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somably  expired  ;  the  notice  of  allotment  is  not  an  acceptance 
of  the  offer  ;  but  a  new  offer  of  shares  on  the  other  side    .        .      549 
OFFICE  OF  TRUST, 

cannot,  nor  can  the  emoluments,  be  lawfully  the  matter  of  bargain      148 
OFFICES  OF  PROFIT, 

saleable  by  auction,  probably  were  offices  involying  no  responsible 

duties 148 

OIL, 

purchase  of  quantity  of  o.  out  of  a  larger  quantity,  qumre  whether 
right  of  possession  could  pass  so  as  to  entitle  purchaser  to  recover 
in  action  of  trover 228 

contract  for  shipment  of  o.  *'  1  o.  b.  at  .  .  .  to  be  paid  for, 
on  delivery  to  the  defendants  of  the  bill  of  lading,  by  bill  of  ex- 
change to  be  accepted  by  the  defendants  payable  three  months 
after  date,  and  to  be  dated  on  the  day  of  shipment,"  executed  by 
placing  the  oil  on  board,  taking  the  bill  of  lading  to  shippers  or 
assigns  and  immediately  indorsiug  it  to  buyer         .        .        .    .      252 

putting  o.  in  bottles  sent  by  purchaser,  an  appropriation  under 
contract  for  purchase  in  genere 272 

effect  of  tender  of  a  quantity  of  o.  at  a  late  hour  on  the  last  day 
allowed  for  delivery  under  the  contract 278 

contract  for  sale  of  all  the  o.  on  board  a  certain  ship,  on  arrival 

held  to  be  conditional 296 

**  ON  ARRIVAL," 

sale  of  goods  "o.  a."  per  a  certain  vessel  construed  to  be  subject 
to  a  double  condition  precedent,  namely  that  the  vessel  arrives 
and  that  the  goods  are  on  board  when  she  does       .        .        .    .      295 

sale  of  goods  "  o.  a."  of  a  certain  vessel  is  conditioned  only  on 

arrival  of  the  vessel 296 

ON  BOARD, 

rice  placed  o.  b.  ship,  where  there  was  a  contract  for  purchase  of 
oargo  to  be  shipped  on  board  that  ship,  held  not  to  give  in- 
surable interest  to  purchaser 268 — ^273 

but  where  contract  was  for  a  specified  quantity  "  to  be  shipped  '* 
during  a  particular  period,  semAle  that  the  placing  of  the  goods 
o.  b.  is  chiefly  to  be  looked  to  for  determining  whether  the  goods 
are  shipped  within  the  period  mentioned  in  the  contract    .        .      313 
ONE  ENTIRE  CONTRACT, 

where  several  orders  given  at  one  time        ••••••      165 

ONUS  PROBANDI, 

{See  Burden  op  Pboop.) 
OPEN, 

promise  to  leave  offer  o.  until  certain  period,  is  without  consider- 
ation and  revocable .        •      141 

OPPORTUNITY  OF  EXAMINATION, 

selection  of  goods  in  specie  by  person  having  o.  of  e.  is  conclusive 
of  acceptance 171 

offering  goods  for  sale  after  o.  of  e.  is  conclusive  of  acceptance       •      179 

tender  to  be  good  must  give  o.  of  e. 277 

right  of  and  time  for  rejection  of  goods  where  there  is  no  a  of  e.  at 

the  time  of  delivery,  considered 388 

OPTION, 

promise  to  give  o.  of  acceptance  of  offer  for  a  certain  period  is 
without  consideration,  and  not  binding 141 
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default  of  buyer,  with  intention  of  wholly  refusing  to  perform  giyes 
seUer  the  o.  to  rescind  contract  or  to  resell  holding  the  buyer 
accountable  for  the  deficiency  (in  which  latter  case  he  must 

account  for  the  excess  if  any) 830 

where  seller  had  o.  to  get  payment  in  cash  and  elected  to  take  a 
bill  of  exchange  for  the  sake  of  saving  the  discount,  held  to  be 

payment  to  all  intents  and  purposes 332 

in  cases  of  sale  by  description  (including  sales  by  sample  properly 
so  called)  the  buyer  has  in  effect  the  o.  (waiving  the  essentiality 
of  the  description  or  correspondence  with  sample)  to  treat  the 
implied  stipulation  as  to  quality  as  a  collateral  engagement  by 

way  of  warranty 302, 305,  306 

OBDSB, 

quterc  whether  letter  saying  *  *  what  time  we  shall  send  a  part  of 

your  o."  incorporated  by  reference  a  certain  bill  of  parcels        .      203 
goods  waiting  further  o.  from  buyer  to  set  them  again  in  motion 
towards  a    new  destination  are  already  at  the  end  of  the 

transitus 354,  355 

ORDER  OR  DISPOSITION, 

{See  Reputed  Ownership). 
ORDER  BOOK, 

orders  in  o.  b.  of  plaintiff  containing  his  name  on  fiy-leaf  suffi- 
ciently signed  by  plaintiff  according  to  Statute  of  Frauds  .      200 
ORDER  OF  COURT, 

for  sale  of  perishable  goods  may  be  made  under  Judicature  Acts    .        71 
"  ORDINARY  CALLING," 

Statute  of  Charles  XL  against  exercising,  on  Sunday  .        .        .    .      155 
ORB, 

special  contract  for  purchase  of  o.  by  monthly  deliveries  provided 
tonnage  could  be  procured  at  a  certain  limit,  and  with  proviso 
against  responsibility  for  non-delivery  through  accidents  of 

mines,  &c 294 

ORNAMENTAL  DESIGN 

of  wall,  pictures  made  part  of,  held  to  be  land  (^D'Eyncourt  v. 

Chegory) 6». 

sculptured  lions,  &c.  forming  part  of  o.  d.  of  house  and  grounds, 

held  to  be  land 9 

08TEND  RABBITS, 

contracted  to  be  supplied  weekly  by  importer  to  retail  provision 
dealer  held  to  import  a  warranty  to  be  sent  in  such  condition  as 
to  be  capable  of  being  retailed  as  wholesome  food       .        .        .      326 
OUTSET, 

breach  at  the  o.  of  contract  for  sale  of  goods   by  sucoesslTe 
deliveries  said  to  absolve  the  other  party  horn  further  perform- 
ance and  to  give  him  an  immediate  right  of  action       .        .        .      282 
the  soundness  of  this  opinion  questioned       .        .        .  283  et  teq. 

and  reasons  considered 293,  294 

OVERT  ACT, 

(^See  Act.) 
OWN  PROPERTY, 

settlement  by  a  person  of  o.  p.  void  against  creditors       ...        80 
whether  buyer  has  treated  subject  of  sale  as  o.  p.,  so  as  to  be 
evidence  of  acceptance,  a  question  of  intention  which  may  be 
inferred  from  oral  statement  to  a  third  party  .        .        .    .      180 

U  U  2 
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delivery  of  goods  on  board  buyer's  o.  s.,  may  effect  transfer  of 
property  notwithstanding  terms  of  bill  of  lading  ;  the  qnestion 

being  one  of  intention  for  a  jory 247 

but  is  not  conclasive;  and  shipper  may  Talidly  reserre 
jns  diiponendi  by  bill  of  lading  notwithstanding  a  de- 
livery on  board  buyer's  o.  s 249,  335 

unless  captain's  signature  to  B./L.  is  obtained  by  a  fraud .    261  n, 
JM  dUponendi  reserved  by  vendor  over  goods  shipped  freight  free 
on  buyer's  o.  s.,  held  to  prevail  against  claim  of  freight  by  an 

assignee  of  the  ship 340 

on  delivery  on  board  buyer's  o.  s.  (without  reservation  of  jus  du- 
ponendi),  goods  are  at  home  and  there  can  be  no  stoppage  in 

tranHtu 350 

OWN  WAREHOUSE, 

adoption  of  carrier's  repository  by  buyer  as  his  o.  w.  and  keeping 
goods  there  considerable  time,  is  evidence  of  acceptance     .        .      247 
OWNER, 

or  persons   authorised   by   his   mandate,   may  dispose  of  pro- 
perty       S2ySS  etteq, 

intention  of  act  done  to  goods,  whether  as  o.  or  not,  in  question 

of  acceptance  may  be  for  a  jury 174 

risk  of  property  generally  falls  on  o 225 

OXALIC  ACID, 

where  goods  sold  described  as  o.  a.  held  that  the  thing  tendered 

must  answer  that  description 301 

PACKER, 

arrival  of  goods  in  hands  of  p.  for  the  buyer  at  a  place  which  he 

has  made  the  repository  of  his  goods,  ends  the  tratuititt     .        .      351 
arrival  in  hands  of  p.  as  a  stage  of  the  journey,  does  not    .        .   352,  357 
vendor  attaching  as  in  transitu  goods  in  the  hands  of  a  p.,  held  to 
have  elected  not  to  rescind  the  contract       .....      3C2 
PARCELS, 

intention  and  effect  of  contract  for  sale  of  goods  to  be  delivered 
by  successive  deliveries  and  p.  to  be  separately  paid  for      .    281 — ^294 
PAROL  EVIDENCE 

cannot  be  tendered  to  alter  a  written  contract    .        .        ...      196 
but  may  be  tendered  to  show  that  document  purporting  to  be  an 
agreement  was  not  signed  with  that  intention    .        .        .        .197 
PART  DELIVERY, 

when  it  operates  as  a  delivery  of  the  whole 347 

PART  PAYMENT, 

to  bind  the  bargain  under  the  Statute  of  Frauds     .        .        .        .195 
PARTLLL  RESTRAINT 

of  trade,  agreement  for  (as  in  sale  of  goodwill  of  business)  good    .      150 
PARTIES 

to  a  sale  treated  of  in  Part  II.  of  this  work 23 

to  action, — ^right  of  holder  to  sue  in  his  own  name  (according  to 

old  procedure)  a  n^ative  test  of  negotiability        .        .        .    .        61 
must  be  mentioned  in  memorandum  of  bargain  to  make  it  binding 

under  Statute  of  Frauds 207,  208 — 213 

agent  signing  contract  as  such,  prima  fade  not  a  party  to  the 

contract 210 

PARTY  TO  BE  CHARGED 

under  the  contract,  the  only  one  whose  signature  is  required  to 
memorandum,  to  bind  the  bargain  under  Statute  of  Frauds       .       216 
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PARTNER 

ii  a  general  agont  for  the  firm  to  do  all  acts  neeetiary  to  carry  on 

the  business 490 

maj  hare  a  larger  general  aathoritj  inferred   from    coarse   of 

business  as  carried  on  with  the  sanction  of  all  the  partners        .  490 

or  hj  the  express  terms  of  the  partnership  articles          .    .  491 

powers  implied  in  partnerships  generally        ....     491—493 

to  receive  and  recover  money  due  to  the  firm  .        ,        .    ,  491 

to  pay  money  by  cheques      .......  491 

to  state  accounts 491 

to  make  admissions  and  representations  in  regard  to  the 

business 492 

to  modify  contracts  made  by  the  firm 492 

to  receive  notices  in  regard  to  the  business  ....  492 

powers  incident  to  a  conmiercial  p 493 — 496 

to  draw,  accept,  and  endorse  bills  of  exchange    .        .        .  493 
to  sign  letters  of  credit,  where  the  business  is  that  of  a  mer- 
cantile house  having  transactions  abroad      .        .        .    .  494 

but  not  for  home  business 495 

to  borrow  money  for  the  partnership  business  .        .        .    .  495 

and  pledge  the  partnership  property 495 

to  buy  and  sell  goods  for  the  firm 496 

particular  kinds  of  business  in  which  the  powers  of  the  p.  are 

more  restricted 496, 497 

mining  companies 496 

attorneys  or  solicitors  (as  distinguished  from  scriveners)      .  497 
acts  which  a  p.  has,  generally  speaking,    no  implied  power  to 

do 497,  498 

to  grant  a  lease 498 

to  submit  to  an  arbitration 498 

or  to  a  consent  order  in  an  action 498 

to  bind  the  firm  by  deed  (except  a  release)   ....  498 
person  induced  to  become  p.  by  a  fraud  may  incur  liabilities  to 
third  persons  although  entitled  to  rescission  against  the  other 

partners 527 

PARTNERSHIP, 

whether  share  in  p.  included  in  things  in  action  within  the  re- 
puted (nvfierghip  (q,  r.)  clause  of  Bankruptcy  Act,  quare    .        .        95 
where  goods  belonging  to  p.  are  in  the  actual  possession  of  acting 
partner,  they  are  not  in  his  reputed  onmerthip  so  as  to  carry  to 
a  trustee  under  a  separate  adjudication  of  bankruptcy  against 

him  the  interest  of  a  dormant  partner 96 

but  where  real  owner  allows  his  goods  to  be  used  as  belonging  to 

partnership,  they  are  in  the  reputed  ownership  of  the  firm         .        97 
between  solicitors  arranging  as  to  profits  of  public  appointment, 

not  within  rule  as  to  illegal  traflSc  in  offices         .        ,        .        .149 
power  of  partner  {q.  v,)  presumed  or  implied  in  p.    .        ,        .  490 — 499 

in  p.  generally 491 — 193 

mK  commercial  p.  {q.v.) 493 — 496 

in  particular  kinds  of  p.  where  powers  are  more  restricted. 

496,  497 
acts  not  generally  presumed  as  within  p.  powers  .        .       497,  498 
although  the  contract  is  induced  by  fraud,  the  person  deceived 
may  have  irrevocably  incurred  liabilities  to  third  parties    .        .      527 


662  IND]|X. 

PAGE 

PARTNERSHIP  ARTICLES, 

an  apparent  exception  to  the  rule  that  parol  eyidence  cannot  be 
tendered  to  alter  the  terms  of  a  written  contract        .        .        .  196  n. 

PAST  DEBT, 

aasignment  of  all  property  for  p.  d.  is  fraudulent  and  an  act  of 
bankruptcy 85 

PAWNBROKER, 

in  sale  of  unredeemed  pledges  by  p.  no  further  warranty  of  title  is 
implied  than  that  the  things  have  been  pledged  and  are  unre- 
deemed   323 

PAWNBROKERS'  ACT, 

case  of  sale  illegal  under 162 

PAYMENT, 

judgment  for  p.  of  money  not  now  enforceable  by  sequestration 
except  by  leave  of  the  Court         ...*,..        74 

of  money  in  course  of  business,  or  on  demand  or  pressure,  not  a 
fraudulent  preference 88,  89 

part  p.  to  bind  the  bargain  under  the  Statute  of  Frauds         .        .      195 

where  p.  to  be  by  bill  of  exchange  the  giving  of  the  bill  operates 
as  an  immediato  p.,  but  defeasible  in  case  of  bill  being  diaho- 
noured  at  maturity 280 

intention  and  effect  of  contract  for  sale  of  goods  by  Recessive  de- 
liveries,  p.  to  be  separately  made  for  each  parcel    .        .        .  281 — 294 

under  contract  for  sale  of  goods  to  be  shipped  by  steamer  or 
steamers  p.  to  be  made  in  cash  on  receipt  of  shipping  docu- 
ments,  buyer  held  bound  to  accept  part  shipped  in  time  though 
remainder  was  shipped  too  late 284 

bill  of  exchange  held  to  be  p.  to  all  intents  and  purposes  in  a  case 
where  seller  having  the  option  to  get  payment  in  cash  elected 
to  take  a  bill  of  exchange  to  save  the  discount    ....      332 

factor  has  presumed  authority  to  receive  p.  fer  the  goods  sold  .    .      410 

broker  has  not 424 

unless  principal  remains  undisclosed  when  the  time  of 

p.  arrives 424 

by  cheque  presumed  to  be  within  authority  of  partner    .        .        .491 
PENALTY, 

test  whether  p.  imposed  on  a  course  of  dealing  operates  as  a  prohi- 
bition making  every  act  in  that  course  of  dealing  illegal,  is 
whether  the  penalty  is  imposed  for  the  direct  benefit  of  the 
general  public,  or  merely  for  security  of  the  revenue  .        .        .152 

where  imposed  for  each  offence,  the  act  is  directly  prohibited  and 

illegal 152 

PENCIL, 

signature  by  p.  good  if  final  intention  appears        ....      220 
PENSION, 

assignment  of  p.  for  part  services  merely,  not  illegal         .        .    .      148 
PEPPER, 

effect  of  contract  for  sale  of  p.  per  sailing  vessel  or  vessels,  kc.     .      284 
PERFORMANCE 

of  contract  of  sale  involves  delivery  by  seller  and  receipt  and 
acceptance  by  the  buyer 277 

of  promise  forming  consideration  for  promi6«  of  contractor 
chaiged  in  the  action, — when  a  condition  precedent  of  plaintiff  ^s 
right  gf -action 275 
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PERI8HABLE  GOODS,       ' 

sale  of  bj  order  porsnant  to  Judicature  Acts 71,75 

intention  of   act,  such  as  drying,  ftc.,  done    to   p.  g.,  whether 

as  owner  or  not,  a  question  for  a  jury 174 

PERMANENT  AND  QUASI-PERMANENT 

fixtures  discussed H  et  teq, 

PERSONAL  CHATTELS, 

bill  of  sale  of  p.  c.  under  Bills  of  Sale  Act 109 

definition  of  p.  c.  under  Act 110 

agreement  to  execute  bill  of  sale  of  p.  c.  on  request  .        .        .    .      123 
{And  see  Bills  op  Sale  Act.) 
PERSONAL  CHATTELS 

comprised  in  bill  of  sale,  are  subject  to  provisions  of  the  Bills  of 

Sale  Act 109 

how  defined  by  the  Act 110 

when  in  "apparent  possession  *' 110 

"  PETERSBURGH  "  HEMP, 

where  goods  were  described  as  P.  h.  in  one,  and  as  "  Riga  hemp  " 
in  another  of  bought  and  sold  notes  (which  were  the  only 
evidence  of  the  terms  of  a  contract),  held  no  contract  .        .    142,  213 
PICTURED  TAPESTRY 

fixed  by  screws  held  to  be  land  (^D'Eyncaurt  v.  Gregory')       ,        .  6 

PICTURES 

in  lieu  of  wainscot  are  land  (  Cave  v.  Cave) 6 

parts  of  ornamental  design  of  wall  arc  land  .....  6n. 
may  remain  chattels  even  when  slightly  attached  .  .  .  .  11 
if  put  up  by  tenant  for  life  may  belong  to  his  personal  estate, 

tliough  fixed  with  nails  or  screws 13 

catalogued  for  sale  with  names  of  eminent  artists,  qv€Pre  whether 
warranty  of  the  pictures  as  the  genuine  works  of  those  artists    .      321 
PIPES 

excluded  from  definition  of  "  trade  machinery  **  in  Bills  of  Sale 

Act 22 

PLACE  OF  BUSINESS 

equivalent  to  residence  for  description  required  by  Bills  of  Sale 

Act 116 

PLEDGE, 

a  transfer  of  possession  in  security  with  power  of  sale    ...        40 

factor  has,'at  common  law  no  power  to  p.  goods  in  his  hands  for  sale     411 

but  can  give  a  title  by  p.  under  the  Factors  Acts,  since  the 

Act  6&6  Vict 412 

so  may  vendor  or  vendee  having  the  document  of  title,  by 

the  Act  of  1877 418 

power  to  p.  the  property  of  the  firm  presumed  to  be  within  the 

authority  of  partner  in  a  commercial  firm 495 

POLICY  OF  ASSURANCE, 

assignee  has  right  to  sue  in  his  own  name  under  30  &  31  Vict.  c. 
144,  s.  1,  but  has  no  better  title  than  his  cedent  ....        65 
POSSESSION 

by  mortgagor  of  chattels  not  a  fraud  under  Statute  of  Elizabeth    .        81 
but  comes  within  reputed  ownership  clau&e  of  Bankruptcy  Act        97 
unless  registered  under  Bills  of  Sale  Act,  1878    .        .        .     .        98 
order  or  disposition  of  bankrupt,  bringing  goods  within  reputed 

omnerthip  (q.  v.) 92,  96 

demand  of  p.  by  true  owner  excludes  reputed  ownership    .        .    .        99 
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bj  sheriff  who  has  seized  goods,  though  wrongful,  excludes  reputed 
ownership  in  the  person  on  whose  goods  the  execution  is  levied      100 

bill  of  sale  whereby  grantee  has  power  to  take  p 109 

license  to  take  p.  of  personal  chattels  in  security  of  a  debt, 
is  a  bill  of  sale  within  the  Bills  of  Sale  Act  .        .        .    .      109 

but  not  unless  in  tecurity  of  a  debt Ill 

the  kind  of  p.  to  take  chattels  out  of  the  apparent  po9»eisicn 
of  the  maker  of  a  bill  of  sale,  mast  be  not  formal,  but 

actual,  complete,  and  notorious 121 

of  goods  retained  for  long  time,  evidence  of  acceptance  .        .      178 

refusal  to  take  delivery  must  be  by  an  act  promptly  expressing 

intention  not  to  take  goods  into  p 181 

lymbolical  delivery  of  p.  inappropriate  to  delivery  of  goods       .    .      181 
goods  remaining  in  p.  of  vendor  himself  when  considered  actually 

received  by  purchaser 188 — 194 

and  property  liable  under  certain  circumstances  to  be  revested  in 

seller  of  goods  while  in  transitu  to  buyer         ....      227 
question  whether  right  of  p.  could  pass  so  as  to  give  right  to  action 

of  trover  to  purchaser  of  quantity  of  oil  out  of  a  larger  quantity       228 
effect  of  shipment  in  regard  to  transfer  of  property  and  right 

top 238—267 

complete  p.  does  not  (generally)  at  once  accompany  the  property 

which  is  transferred  by  the  intention  of  the  contract        .  .      276 

if  transfer  of  p.  is  not  completely  effected  along  with  the  transfer 
of  property  which  is  effected  by  the  intention  of  the  contract, 
the  latter  right  in  the  buyer  is  qualified  by  certain  rights  called 

the  "vendor's  rights" 229 

although  completely  divested  may  become  revested  in  vendor  by 

stoppage  in  transitu 333,  348 

in  what  species  of  facts  does  transfer  of  p.  consist        .        .  333,  348 

different  kinds  of  p. 333,348 

a  modified  p.  vests  by  construction  of  law  as  soon  as  the  property 

vests  by  the  intention  of  the  contract        ....  333,348 

a  p.,  also  constructive,  but  such  as  in  law  divests  p.  of  seller,  vests 
by  delivery  of  the  goods  to  a  carrier  to  be  carried  for  the  buyer 

333,  348 
actual  p.  (which  though  in  a  sense  also  constructive,  is  considered 
in  law  and  practice  p.  to  all  intents  and  purposes)  vests  in  buyer 
by  delivery  to  a  person  who  receives  and  holds  them  a4  his  ware- 
houseman       334 

under  what  circumstances  (not  necessarily  amounting  to  actual 
receipt)  is  there  such  a  transfer  of  p.  as  to  divest  the  vendor   335  et  seq, 
(a.)  transfer  of  p.  from  seller  to  buyer  immediately        .     .      335 
(i.)  transfer  of  p.  to  hands  of  buyer's  agent  (warehouseman 

or  carrier) 336 — 341 

by  sea 336 

by  land 341 

(c.)  by  attornment  of  warehouseman 341 

(rf.)  goods  remaining  in  actual  custody  of  vendor        .      342 — 347 
whether  actual  delivery  of  part  operates  as  transfer  of  p.  of  the 

whole         .        .        . 347 

is  immediately  revested  in   vendor  by  the  act  of  stoppage  in 

transitu 366 

transferred  by  indorsement  and  delivery  of  bill  of  lading,  so  as  to 
defeat  rights  of  stoppage  in  tranHtn 968 — 373 
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by  buyer  of  document  of  title  **  under  Factors  Acts  puts  him  in  the 
position  of  a  person  intrutted  with  the  document  under  the 

Factors  Acts*' 374 

a  factor  has  control  of  the  goods  either  by  p.  of  the  goods  in  bulk  or 

haying  them  shipped  at  his  disposal 408 

an  auctioneer  (properly  so  called)  has  p.  of  the  goods    .        .        .      423 
a  broker  for  sale  (generally)  has  not  p.  of  the  goods  .        .        .    .      442 
POST 

is  in  England  the  agent  of  the  person  to  whom  letter  is  sent,  and 
therefore  acceptance  irrevocable  when  letter  posted         .        137 — 139 
terrible  that  this  is  otherwise  by  the  rules  of  the  post  in 

France 139, 140». 

POTATOES 

are  emblements 15 

.  question  under  Statute  of  Frauds  arising  out  of  sale  of  p.  to  be  dug 

by  the  purchaser 160, 161 

in  sale  of  certain  quantity  of  p.  off  a  certain  piece  of  land,  which 
was  ordinarily  amply  sufficient  to  produce  them,  but  owing  to 
blight  failed  to  produce  sufficient  in  the  year  in  question,  vendor 
excused  from  delivering  the  difference         .....      315 
POWER.    {See  Authority.) 
POWEB  M;At?HlNERY 

excluded  from  definition  of  trade  machinery  in  Bills  of  Sale  Act    .        22 
POWER  OF  ATTORNEY 

to  take  possession  of  personal  chattels  in  a  bill  of  sale  within  the 

Bills  of  Sale  Act 109 

PRESSURE 

by  creditor  prevents  payment  being  fraudulent  preference         .    .        85 
PRESUMPTION 

of  authority  for  holder  of  bill  drawn  in  blank,  to  fill  up  his  own 

name  as  drawer 64 

of  authority  of  wife  as  agent  to  bind  her  husband  by  making  pur- 
chases upon  credit  considered  by  the  C.  A.  in  Debenham  v. 

MeUon 403—407 

PRICE, 

essential  to  contract  of  sale  by  civil  law 1,2 

"  p.  of  £10  and  upwards  "  under  Statute  of  Frauds    .        .        .    .      162 
under  Lord  Tenterden's  Act  "  value  "  substituted  for  p. .        .        .      102 
where  something  to  be  done  by  seller,  or  by  both  parties  con- 
currently for  ascertainment  of  p.,  intention  presumed  that  this 
shall  be  condition  precedent  of  property  passing     .        .        .    .      229 
tecut  where  to  be  done  by  buyer  only,  for  his  own  satis- 
faction         230 

meaning  and  effect  of  contract  for  sale  of  goods  to  be  shipped  at  a 

p.  to  cover  cost,  freight  and  insurance. 298 — 300 

PRIMA  FACIE  EVIDENCE 

of  intention  to  transfer  property  afforded   by  indorsement  and 

delivery  of  bill  of  lading 67 

PRINCIPAL  AND  AGENT.    (See  Agent.) 
PRINTED  NAME 

on  document  a  sufficient  signature  of  intention  apparent    .        .    .      218 

PRINTER 

cannot  recover  for  published  work  on  which  he  has  omitted  to  put 

his  name  contrary  to  the  statute 153 
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contract  by  p.  to  print  a  book  is  a  contract  for  work  to  be  done  and 
materials  supplied,  and  not  an  executory  contract  for  sale  .        .      164 
PRIORITY 

between  bills  of  sale  of  the  same  chattels  determined  by  dates  of 

registration  under  the  Bills  of  Sale  Act 115 

the  clause  of  the  Act  relating  to  p.  is  Independent  of  the 
circumstance  of  there  being  a  creditor  or  trustee  in  bank- 
ruptcy to  avoid  either  of  the  bills  under  the  Act         .    118, 126 
PRIVITY 

of  legal  relation,  must  be  established  to  create  obligation  to  the 

holder  of  an  instrument  unless  negociable 61 

•         appears  to  be  ground  of  decision  in  Merchant  Banking  Co.  v. 
PJu^tiix  Bessemer  Steel  Co.^  that  holder  of  warrants  for  iron  was 

entitled  free  from  vendor's  rights 69 

of  vendor  to  sub-sale  leads  to  inference  of  his  abandonment  of 

vendor's  rights 194 

of  contract  established  between  seller  and  "  ultimate  purchaser  **  of 
shares  on  the  Stock  Exchange  (  Wynne  v.  Pryce,  Hawkins  v. 
Maltbyy  Evans  v.  Woody  and  Sheppard  v.  Murpky)       .    446,  453,  460 
PROBATE, 

"  goods  "  for  purposes  of  p.  include  various  res  incorporales    .        .         4 
cases  relating  to  p.  illustrating  the  rule  as  to  incorporation  of 

documents  by  reference 200 

practice  of  Court  of  P.  as  illustrating  the  question  what  is  a 

signature 217 

PROCESS  OF  LAW, 

sale  under,  a  mode  of  acquiring  title 33 

modes  of  sale  under  this  head  enumerated 71 

liquidation  of  a  company  not  a  "  process  of  a  Court  **  within  the 

meaning  of  Bills  of  Sale  Act 75 

PROCURATION, 

signature  of  bill  of  exchange  by  p.  distinguished  from  signature 
by  a  partner  with  presumed  authority,  in  that  the  person  taking 
the  bill  which  is  signed  p*  p.  gives  credit  to  the  representation 
of  authority  therein  contained,  and  is  the  one  to  suffer  if  the 

authority  has  been  exceeded 494 

PROMISE, 

antecedent,  by  issuer  of  instrument  of  obligation,  can  it  avail  to 

owner? 63 

not  to  recall  offer  is  without  consideration  and  not  binding    .        .      141 
illegality  in  p.  or  consideration  equally  avoid  the  right  of  action    .      145 
when  a  lawful  and  an  unlawful  p.  are  founded  on  the  same  con- 
sideration, the  lawful  p.  may  receive  effect 146 

subsequent  p.  to  pay  for  goods  delivered  on  illegal  sale  is  (accord- 
ing to  Parke  B.)  without  consideration 156 

as  well  as  consideration  must  be  mentioned  in  memorandum  to  be 

a  good  memorandum  of  the  bargain  under  the  Statute  of  Frauds      207 
when  performance,  or  readiness,  &c.,  to  perform  p.  on  his  part  is 

condition  precedent  of  plaintiff's  right  of  action  on  contract       .      275 
action  for  breach  of  p.  to  marry  at  future  time  may  be  brought 

immediately  on  promisor  marrying  another 276 

not  to  recall  offer  implied  where  insolvent  buyer  offers  to  rescind 
contract  of  sale,  and  in  this  case  there  is  good  consideration  for 
the  promise,  and  it  is  binding  on  the  trustee  in  bankruptcy        .      S62 
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PROMISSORY  NOTE 

is  negociable 68 

where  seller,  who  was  paid  by  buyer's  p.  n.,  negociated  it  without 
making  himself  liable,  he  is  paid  to  all  intents  and  purposes      .      332 
PROMOTERS 

can  an  incorporated  company  be  bound  by  acts  of  p.  before  incor- 
poration— temblej  that  it  cannot 505 — 508 

are  agents  as  between  themselves  and  the  company  so  as  to  be 
bound  to  refund  secret  profits 508 

the  word  not  capable  of  an  exact  definition,  but  implies  a  course  of 
conduct 508,509 

in  estimating  the  amount  of  secret  profit  to  be  refunded  by  p., 
credit  must  be  given  to  him  for  sums  bond  fide  expended  in 
bringing  out  the  company 509 

are  in  a  fiduciary  relation  to  the  company  created  by  their  initiation      516 

what  is  required  of  them  in  order  to  maintain  a  bargain  they  make 
with  the  company 516, 517 

statement  of  case  in  which  these  points  were  established  .      .    517 — 521 
PROPERTY 

defined 29 

legal  and  equitable 32 

"  by  estoppel " 33 

arising  by  owner's  election  to  sue  for  conversion  .        .    .        37 

transferred  by  indorsement  and  delivery  of  the  bill  of  lading  with 
intention  to  transfer  it 66 

evidence  of  the  intention  to  transfer  p.  afforded  by  indorsement 
and  delivery  of  bill  of  lading 67 

of  bankrupt  divisible  amongst  his  creditors,  of  what  it  consists      .        92 

is  transferred  by  bargain  and  sale  although  goods  are  under  offer 
to  a  third  party  at  the  time,  and  the  offer  is  subsequently 
accepted  by  such  third  party  without  notice  of  the  bargain  and 
sale 136 

agreement  that  p.  of  A.  is  upon  his  bankruptcy  to  become  p.  of 
somebody  else,  is  void 151 

passes  by  illegal  sale  of  goods  executed  by  delivery  and  no  action 
lies  for  the  price 156 

if  p.  in  fruits  to  be  severed  is  intended  to  be  transferred  only  after 
severance,  there  is  an  executory  contract  for  sale  of  goods ;  if 
otherwise,  qutsre  whether  the  subject  matter  of  the  sale  is  an 
interest  in  land ]  58 

acceptance  may  be  inferred  from  dealing  with  p 175 

time  when  p.  is  transferred  under  a  sale  depends  on  the  inten- 
tion of  the  parties  to  the  contract 225 

whether  or  not  intended  that  transfer  of  p.  should  take  place 
immediately 226 

if  intended  that  p.  should  pass  immediately  transaction  is  a  bargain 
and  sale,  and  property  is  at  once  transferred  accordingly    .        .      226 

if  otherwise,  transaction  is  an  executory  contract,  and  p.  does  not 
pass  until  fulfilment  of  condition  when  intended  that  it 
should 226 

what  meant  when  p.  is  said  to  be  transferred  by  the  intention  of 
the  contract 226,  276 

and  possession  liable  under  certain  circumstances  to  be  revested  in 
seller  of  goods  in  tranMtu  to  buyer 227 

cannot  be  transferred  until  goods  are  specifically  ascertained        .      227 
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if  goods  are  specifically  ascertained  at  the  time  of  the  contract,  the 
presumed  intention  is  that  the  p.  should  be  transferred  at  once  .      229 

when  something  is  to  be  done  hj  seller  to  put  goods  in  a  delirer- 
able  state,  the  presumption  is  to  make  that  a  condition  precedent 
of  the  transfer  of  the  p 229 

where  goods  merely  to  be  measured,  &c.,  by  the  buyer,  no  pre- 
sumption of  i.  to  postpone  the  passing  of  the  p 230 

presumptions  yield  to  clear  indication  of  intention  in  contract  that 
p.  to  pass  notwithstanding  non-completion  of  things  required  to 
be  done,  &c .231 

intention  that  something  is  to  be  a  condition  precedent  for  transfer 
of  the  p 233,234 

where  intention  is  to  transfer  p.  upon  fulfilment  of  condition,  the 
p.  is  transferred  upon  condition  being  fulfilled    ....      234 

where  sale  is  of  chattels  not  specifically  ascertained,  the  presumed 
intention  is  that  property  is  to  be  transferred  as  soon  as  the  goods 

are  specifically  ascertained  or  appropriated 234 

unless  there  is  something  to  show  intention  to  postpone 
transfer  until  fulfilment  of  some  further  condition    .        .      235 

transferred  by  agreement  of  both  parties  that  certain  goods  shall 
be  appropriated 236 

and  by  act  of  appropriation  by  one,  in  performance  of  a  term  of 
the  contract ' 235 

but  not  by  act  of  one  (however  clearly  showing  his  intention)  if 
not  in  perf onnance  of  the  contract 236 

how  shipment  of  goods  operates  as  transfer  of        .        .        .      238 — ^267 

in  bags  of  rice  placed  on  board  ship,  where  there  was  a  contract 
for  purchase  of  a  "  cargo  "  to  be  shipped  on  board  that  ship,  held 
not  to  pass  upon  each  bag  being  placed  on  board    .        .    .    268—273 

in  ship  in  progress  and  things  destined  for  her         .        .        .     273,  274 

transferred  by  the  immediate  operation  of  the  contract  not  neces- 
sarily accompanied  by  complete  possession,  and  liable  under 
certain  circumstances  to  be  diyested 276,  329 

transferred  by  intention  of  the  contract,  qualified  by  rights  called 
"  vendor's  rights " 229 

although  parted  with  by  vendor  may  be  revested  in  him  to  a  certain 
extent  by  stoppage  in  transitu 333,  348 

the  passing  of  the  p.  by  the  transaction  is  the  criterion  of  the 
relation  of  vendor  and  purchaser  existing  for  the  purpose  of 
stoppage  in  trantitUy  so  that  the  relation  exists  between  con- 
signor and  consignee  although  their  relation  is  also  that  of 
principal  and  agent 348 

reverts  to  vendor  by  the  act  of  stoppage  in  transitu  so  &r  as 
necessary  to  revive  and  give  effect  to  his  rights  in  the  goods  as 
vendor 366 

argument  of  Professor  Bell  that  the  emergence  of  the  rights  after 
the  p.  has  passed  puts  the  vendor  exercising  it  on  the  term  of 

rescinding  the  contract,  considered 366,  367 

maintained  that  it  does  not,  and  why 367 

indorsement  and  delivery  of  bill  of  lading  with  the  intention  of 
conferring  a  p.  (general  or  special)  in  the  goods  for  valuable 
consideration,  &c.,  transfers  the  p.  and  possession  accordingly 
freed  from  the  vendor's  right  of  stoppage  in  transitu     .  368 — 373 

stoppage  in  transitu  still  effectual  as  to  the  residuary  right  of  p.  .        36 
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right  of  action  for  breach  of  contract  of  sale  before  and  after  the 
passing  of  the  p.  considered 376 — 387 

factor  has  a  p.  in  the  goods  bj  way  of  security  for  his  general 
balance 408 

auctioneer  has  a  special  p.  in  the  goods  which  he  is  employed  to 
sell  by  way  of  lien  over  the  goods  or  their  price     .        .        .    .      423 

broker  for  sale  (generally)  has  no  p.  in  the  goods    ....      424 
"  PROPRIETOR," 

a  sufficient  description  of  the  vendor   in   memorandum  under 

Statute  of  Frauds 209 

PROSPECTUS, 

instances  of  cases  where  shareholders  deceived  by  statements  in 
the  p.  of  a  company,  have  by  prompt  action  obtained  rescission 
of  their  contract  of  membership 528—536 

is  a  representation  with  an  invitation  to  act  on  it ;  but  the  represen- 
tation and  the  invitation  sreprimd  facie  those  of  the  company, 
soi  that  the  remedy  against  the  individuals  issuing  it  is  only  on 
the  ground  ot  fraud  (?.«.  the  representation  proved  as  personally 
authorised  with  the  guilty  intention  by  knowledge  of  the  false- 
hood or  reckless  disregard  of  truth)     .        .        529,  530,  539,  554,  555 

variance  between  objects  in  p.  and  those  in  memorandum  of 
association  registered  after  an  application  has  been  made  for 
shares  is  a  ground  for  holding  that  there  is  no  contract  to  take 
shares 543, 544 

but  in  such  a  case,  the  shareholder  must  take  the  earliest  oppor- 
tunity of  inspecting  the  memorandum  and  articles,  and  is  bound 
if  he  repudiates  membership  at  once  to  declare  such  repudia- 
tion        544—547 

the  ordinary  and  primary  object  of  a  p.  is  to  induce  the  public  to 
apply  for  shares,  and  therefore  misstatements  in  p.  do  not  give 
a  cause  of  action  for  deceit  against  the  persons  issuing  it,  in  favor 
of  a  transferee  of  shares    ...  560 

constructive  fraud  in  p.  not  specifying  contracts,  imder  s.  38  of 

Companies  Act,  1867 567—569 

PROTECTION  ORDER, 

against  ^husband  under  20  &  21  Vict.  c.  85  puts  married  woman 
in  same  position  in  regard  to  property  as  &feme  sole  ...        27 
«  PROVISIONAL  ACCEPTANCE," 

a    term  used  by  C.  J.    Denman  in    Curtis  v.  Pugh  equivalent 

to  "  conditional  acceptance  " 178 

PROVISO, 

for  quiet  enjoyment  until  default  prevents  posses&ion  of  assignor 
under  a  bill  of  sale  being  a  fraud  under  St.  of  Eliz.  c.  13    .        .        81 
secvi  as  to  reputed  ownership  under  Bankruptcy  Act       .    .        97 
unless  deed  registered  under  Bills  of  Sale  Act,  1878     .        .        98 
PUBLIC  APPOINTMENTS, 

arrangement  as  to  emoluments  of  p.  a.  between  solicitors  in  bond 
Jide  partnership  not  within  rule  as  to  illegal  traffic  in  offices       .      149 
PUBLIC  HOUSE, 

where  receiver  in  action  for  specific  performance  of  agreement  to 
execute  bill  of  sale  of  goods  in  p.  h.  took  possession  and  served  the    . 
customers  (the  proprietor  having  absconded  and  the  following 
day  filing  a    petition    for    liquidation),    reputed    ownership 
excluded 99 
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PUBLIC  OFFICE, 

sale  of  nomination  to  p.  o.  illegal 14^ 

aasignments  of  emoloments  of,  illegal 148 

PUBLIC  POLICY, 

contracts  against  p.  p.  give  no  right  of  action 145 

PURCHASER  FOR  VALUABLE  CONSIDERATION, 

without  notice,  not  affected  by  mere  equitable  assignment     .        .        51 
in  good  faith  not  affected  bj  statntoiy  avoidance  of  fraudulent 

preferences 88 

PURCHASE, 

by  infant  roidable 24 

PURPOSE, 

where  goods  ordered  for  a  particular  p.  under  such  circumstances 
as  imply  that  the  buyer  necessarily  trusts  to  the  judgment  of  the 
manufacturer  or  deider,  there  is  an  implied  stipulation  that  the 

goods  shall  be  reasonably  fit  for  the  p 304 

this  implication  not  excluded  by  an  express  warranty  of 

something  else 32S 

an  exception  to  the  rule  caveat  emptor      ....      325 

further  examples 325,  326 

QUALITT, 

express  allowance  of  some  latitude  as  to  q.  in  sale  of  goods  by 
description,  does  not  qualify  the  essential  stipulation  that  the 
goods  tendered  must  answer  the  description       ....      303 
sale  of  guano   "q.  warranted  equal  to  average  imports   from 

Ichaboe  "  eemhle  construed  as  description 303 

(And  see  DeecripHon^  Warranty.) 
QUANTITY, 

where  larger  or  smaller  sent  than  ordered,  no  acceptance  unless 
buyer  with  agent  of  vendor  selects  the  subjects  of  purchase,  so 
as   to    constitute    a   new    contract    as    well    as   acceptance 

under  it 179,280 

RAILWAY  AND  CANAL  TRAFFIC  ACT  (17  &  18  Vict,  c  41,  s.  7.) 

incorporation  of  document  in  special  contract  under  .        .    .      201 

RAILWAY  COMPANY, 

not  entitled  to  manufacture  engines  for  sale  or  hire,  except  for 

the  purpose  of  developing  their  traffic 28 

rolling  stock  of  r.  c.  protected  from  execution  by  statute,  and 

receiver  may  be  appointed  instead 72 

ehares  of  r.  c.  held  in  name  of  chairman  of  another  company  on 
behalf  of  company  (although  nltra  vires)  not  in  reputed  owner- 
ship        93 

incorporated  to  make  one  railway  cannot  employ  its  capital  upon 

another  railway 500 

nor  make  a  harbour,  &c.,  &c. 500 

nor  if  expressly  empowered  to  purchase  land  within  cer- 
tain limits,  purchase  land  outside  those  limits       .        .    .      501 
RAILWAY  CONTRACTORS 

(for  a  railway  in  this  country;,  not  held  liable  for  a  guarantee 
given  by  one  partner  in  name  of  the  firm  for  debt  of  a  sub- 
contractor      495 

RATIFICATION 

of  contract  in  writing  signed  by  agent,  makes  it  g^ood  under  the 

Statute  of  Frauds 233 

of  authority  of  person  affecting  to  stop  goods  in  transitu  on  behalf 
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of  buyer  comes  too  late,  if  it  arriyes  after  the  transitiu  is  other- 
wise at  an  end 364 

of  act  of  agent  takes  place  when  the  intention  of  the  principal 
that  he  should  act  concurs  after  the  act  with  the  intention  of 

the  agent 396 

Toid  act  is  incapable  of  r 396 

whether  unauthorised  act  of  agent  of  a  company  is  capable  of  r., 

depends  on  the  memorandum  of  association         ....      396 
com«s  too  late,  after  right  of  another  person  has  interrened      .    .      397 
but  by  usage  may  be  given  to  contract  for  marine  insurance,  after 
a  loss  has  become  known 397 

BATING, 

questions  of  r.  under  poor<law  nearly  allied  to  questions  whether 
a  thing  is  land  or  a  chattel 9fi 

READY  AND  WILLING, 

when  condition  precedent  of  plaintiffs  right  of  action  that  he 
should  be  r.  and  w.  to  perform  promise  on  his  part        •        .    .      275 

BBASONABLE 

offer,  unless  recalled,  presumed  to  be  open  for  r.  time    .        .        .      136 
for  purposes  of  the  Statute  of  Frauds  it  is  immaterial  that  refusal 

to  accept  is  r 169 

rejection  of  goods  to  show  non-acceptance  must  be  within  r. 

time 173 

nsage  of  Liverpool  market,  that  the  buyer  of  com  should  on  the 
day  of  purchase  examine  the  bulk  and  reject  it  then  if  at  all, 

held  to  be  r 174 

where  bulky  goods  are  tendered  at  a  late  hour  on  the  last  day 

allowed  for  delivery,  the  question  whether  the  hour  is  r.  is  not 

material  if  the  merchant  is  at  the  office,  and  there  is  time  to 

complete  the  delivery  before  12  o'clock  at  night      .  .        .        .      278 

where  contract  is  to  deliver,  and  nothing  said  about  time,  a  r. 

time  is  implied 279 

expressions  "  forthwith  *'  and  "  as  soon  as  possible  **  «uiy,  having 

regard  to  the  circumstances,  mean  a  r.  time         ....      279 
where  contract  silent  as  to  delivery,  buyer  must  send  for  and  take 

away  goods  within  r.  time  after  request 280 

diligence  to  prevent  delivery  is  the  utmost  of  the  duty  (if  any) 
upon  the  shipowner  who  receives  notice  of  a  claim  to  stop  in 

transitu 364 

course  of  action  pursued  with  regard  to  goods,  all  that  the  seller 
rejecting  goods  is  bound  for  as  involuntary  bailee  .        .        .    .      388 
RECALL  OF  OFFER 

not  effectual  until  it  reaches  the  person  to  whom  the  offer  is  made 

135, 136 

need  not  be  formal 137 

promise  not  to  r.  o.  is  generally  without  consideration,  and  not 

binding 141 

but  there  is  an  exception  in  the  case  where  an  insolvent  buyer 
offers  to  rescind  the  contract,  and  promises  not  to  recall  the 
offer 362 

BBCEIPT 

and  acceptance  by  the  buyer  necessary  to  the  complete  perform- 
ance of  the  contract  of  sale 277 
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obligations  of  buyer  for  r.  and  acceptance  are  correlative  with 
obligation  of  seller  for  delivery       .......      280 

r.  and  undertaking  of  secretary  of  building  society  for  money  bor- 
rowed held  binding   on  directors  who  had  held  him  out  aa 
having  power  to  borrow  and  receive  it ;  but  not  on  the  society 
with  whom  the  transaction  was  tdtra  viret         ....      393 

of  money  due  to  the  firm  within  the  prescribed  power  of  a  partner      491 
except  where  payer  has  notice  of  an  arrangement  to  the  contrary      491 
by  partners  A.  k.  B.  of  money  to  be  applied  to  a  particular  pur- 
pose, cannot  be  contravened  by  partners  A.  &  C.  so  as  to  apply 

the  money  to  another  purpose 493 

{See  also  AcTViiiA  Receipt.) 
RECEIPTS 

for  purchase-moneys  of  goods,  &c.,  included  in  definition  of  a  bill 

of  sale  within  the  Bills  of  Sale  Act,  1878 109 

RECEIVER  (or  Receiver  and  Manager) 

of  undertaking  of  railway  company,  a  means  of  execution  by  judg- 
ment creditor,  by  Act  of  1867 72 

is  the  person  who  will  be  authorised  to  sell  perishable  goods  by  an 

order  under  Ord.  62,  r.  2  of  Judicature  Act 76 

appointed  to  enforce  specific  performance  of  agreement  to  execute 
a  bill  of  sale  of  goods  in  a  public  house,  taking  possession  and 
serving  customers  excludes  reputed  ownership        ....       99 
RECKLESS 

statement  by  a  person  of  what  he  does  not  know  to  be  true,  if  unr 
true  in  fact,  is  a  falsehood,  and  a  fraud  if  the  person  invited  to  act 

on  it  does  so  act  to  his  hurt 510,  552 

RECOMMENDATION 

to  employment  presumed  to  be  disinterested,  and  therefore  not 

allowed  to  be  sold 147 

exception  in  sale  of  goodrciU  of  professional  practice  .        .    .      149 

based  on  grounds  of  private  interest,  doubts  of  Lord  Eldon  r^ard- 

ing  its  lawfulness 150 

REFERENCE 

by  signed  to  unsigned  paper,  to  make  a  signed  memorandum  under 

Statute  of  Frauds 200—205 

to  same  transaction  by  several  sigiud  papers  sufficient       .        .    .      205 
REFUSAL  OF  OFFER 

puts  an  end  to  it 136 

REFUSAL  TO  ACCEPT, 

goods  may  prevent  the  complete  transfer  of  property        .        .    .      227 
REFUSAL  TO  PERFORM  CONTRACT, 

does  not  prevent  a  letter  admitting  the  terms  from  being  a  good 

memorandum  of  the  contract  within  the  Statute  of  Frauds  .      205 

(although  performance  not  yet  due),  gives  an  immediate  right  of 
action  to  contractee,  discharged  from  further  performance  on  his 

part 275 

(substantially)  where  goods  are  to  be  delivered  by  successive  de- 
liveries justifies  the  other  in  declining  further  performance       .       281 
not  inferred  from  refusal  of  buyer  to  pay  for  part  delivery  under 
contract  for  sale  of  goods  by  successive  deliveries,  grounded  on 

assertion  that  seller  had  failed  in  his  part 284 

stated  as  one  ground  of  Lord-Justice  BramwelPs  judgment  in 
Ilonck  V.  MiiUer  (contract  for  sale  of  iron  by  successive  de- 
liveries)          389 


INDEX.  673 

PAGE 

BEFU8AL  TO  PERFORM  CO^^TRACT— continued. 

qucsre  whether  this  justified  by  facts  of  case         .        .        .      293 
bj  bnjer  to  perform  contract  justifies  vendor  in  reselling,  either  (in 
his  option)  treating  the  contract  as  rescinded,  or  in  the  exercise 
of  his  right  as  unpaid  vendor,  in  which  case  he  may  claim 
the  deficiency  and  must  account  for  the  excess    ....      330 
by  seller  at  an  early  stage  (when  the  contract  is  for  goods  by  suc- 
cessive deliveries)  gives  option  to  buyer  at  once  to  bring  his 
action  for  breach  (in  which  case  the  damages  may  be  assessed 
on  a  probable  estimate),  or  to  hold  him  to  his  contract,  and  have 
the  damages  assessed  as  at  the  end  of  the  respective  periods       .      377 
REFUSAL  TO  TAKE  DELIVERY 

must  be  by  an  act  promptly  expressing  the  intention  not  to  take 

the  goods  into  possession 181 

prevents  actual  receipt  under  the  Statute  of  Frauds  .        .        .    .      191 
REGISTRAR 

to  archdeaconry,  corrupt  sale  of  office  of,  illegal      .        .        .        .147 
REGISTRATION  GUARANTEED, 

effect  of  stipulation  in  contract  by  jobber  for  sale  of  shares  on  the 

Stock  Exchange 461 

REGISTRATION  OF  BILLS  OF  SALE, 

date  of,  determines  priorities  between  two  or  more  bills  of  sale  of 

same  chattels 118 

renewal  of 118 

(And  »ee  Bills  of  Sale  Act.) 
REJECTION  OF  GOODS, 

to  show  non-acceptance  must  be  in  reasonable  time       .        .        .173 
right  of  r.  is  gone  when  buyer  offers  the  goods  for  sale  after  oppor- 
tunity of  examination 179 

principle  of  right  of  r.  of  g.  upon  a  sale  by  sample  discussed  in 
cases  of  sale  of  shoes  for  the  French  army  and  in  a  case  of  sale  of 

wine  by  sample 306 

by  insolvent  buyer 361 

may  be  intended  either  to  prolong  the  irartsitug  or  as  an 

offer  to  rescind  the  contract 362 

how  right  of  r.  by  buyer  exercised 387 — 389 

effect  of  exercise 387—389 

mode — notice  sufficient — need  not  send  them  back       .        .      387 
(a)  where  buyer  does  not  in  any  manner  accept  the  goods      388 
(d)  where  he  accepts  them  conditionally  or  provisionally  .      388 
in  that  case  rejection  upon  examination  defeats  the 

effect  of  the  acceptance 389 

RELATION  BACK 

to  act  of  bankruptcy  limited  to  period  of  twelve  months  preceding 

date  of  adjudication 82 

in  liquidaiions  under  the  Bankruptcy  Act,  limited  to  twelve  months 

before  the  appointment  of  the  trustee 96 

long  established  a«  a  principle  of  the  law  of  bankruptcy    .        .    .      127 

regulated  by  sect.  11  of  the  Bankruptcy  Act 128 

in  liquidations  under  Bankruptcy  Act  takes  place  in  same  manner 

as  in  bankruptcy 129 

BELBASB, 

by  partner  collusively  taken  in  order  to  set  off  the  amount  against 

the  separate  debt  of  the  partner  will  not  bind  the  firm        .  491 

an  exception  to  the  rule  that  partner  is  not  presumed  to  have 
power  to  bind  the  partnership  by  deed 498 

X  X 
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seller's  right  of  r.  agalDst  buyer  of  shares  with  a  liability  includes 
indemnity  (q.  v.),  but  is  more  extensive  than  a  mere  indemnity,  as 
it  extends  to  a  right  to  be  supplied  with  funds  to  meet  the  obli- 
gation whether  the  plaintiff  is  otherwise  able  to  meet  the  liability 
or  not 461 

the  same  applies  as  between  trustee  and  beneficiary,  or  agent  and 

principal 462 

REMEDIES 

for  breach  of  contract   (^See  Action,  Rejection  op  GkX)Da)  376—389 
JREPEATED  VOYAGES, 

effect  of  failure  at  outset  in  performance  of  contract  for  sale  of 
goods  to  be  shipped  by  r.  v.  (Hoare  v.  Rennie)     ....      282 

effect  of  refusal  (after  some  Toyages)  to  perform  charter-party 
for  r.  V 282 

principle  of  Hoare  v.  Mennie  discussed 283 — 294 

REPOSITORY, 

arrival  of  goods  in  the  hands  of  an  agent  of  the  buyer  at  a  place 
which  he  has  made  the  r.  of  his  goods  ends  the  transitui    .        .      351 
REPRESENTATION, 

doctrine  of  r.,  otherwise  known  as  holding  m*^,  or  estoppel  (q.  r.)    .        34 

creates  liability,  as  upon  a  warranty,  where  accompanied  by  in- 
vitation to  act 34 

tecus  where  there  is  no  such  invitation  ....        34 

how  doctrine  has  been  stated  in  Courts  of  Equity    .        .    .        35 

to  persons  giving  credit  to  an  instrument  of  obligation,  that  there 
is  no  equitable  defence  available,  has  an  effect  similar  for  some 
purposes,  to  negociability 62 

made  by  certificates  of  shares  issued  by  company  is  that  the  person 
nam^  therein  is  legal  owner  64 

certiAcateB  at  paid-up  shares  are  a  r.  to  any  person  becoming  regis- 
tered on  the  faith  of  them,  of  the  fact  of  payment      ...        64 

that  vendor's  lien  is  gone  is  implied,  by  usage  in  the  iron  trade,  by 
the  delivery  of  warrants 69 

Factors*  Acts  extend  the  principle  of  estoppel  or  r.  .        .        .        71 

circumstances  under  which  r.  made  by  seller  distinguished        .    .      320 

where  circumstances  such  that  buyer  is  not  presumed  to  have  relied 
on  the  r.  the  person  making  the  statement  is  not  in  the  absence 
of  fraud  bound  to  make  it  good 320 

where  buyer  presumed  to  have  relied  on  it  as  entering  into  the 
consideration  for  part  of  his  promise,  there  is  a  warranty 
properly  so  called 320 

when  presimied  to  have  relied  on  the  r.  as  entering  into  the  con- 
sideration for  his  whole  engagement,  the  seller  must  make  good 
the  r.  as  the  condition  precedent  of  his  being  entitled  to  demand 
performance 320 

by  vendor,  acted  on  by  sub-purchaser,  that  his  rights  are  at  an  end, 
makes  an  exception  to  rule  that  vendor's  rights  are  good  against 
sub-purchaser 332 

by  vendor  (manufacturer  of  iron)  in  warrant,  as  construed  by  usage 
that  iron  stacked  on  his  pnemises  is  free  from  any  vendor's  lien, 
appears  to  be  the  ground  of  decision  of  Merchant  Banking  Co,  v. 
PhoBnix  Bessemer  Co.  (5  Ch.  D.  205)  ;  but  qtusre  whether  this  is 
consistent  with  the  cases  in  which  it  is  held  that  where  vendor 
is  himself  the  warehouseman  his  right  as  vendor  may  revive  on 
insolvency,  although  he  has  given  delivery  order  on  credit     .  S43,  340 
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document  in  the  terms : — **  we  undertake  to  deliyer  to  your  order 
indorsed  hereon  25  tons,  &c.,  zinc  off  your  contract  of  this  date/' 
held  not  to  be  a  r.  that  vendor's  rights  were  at  an  end        .        .      346 

the  doctrine  of  r.  liberally  applied  to  agency 393 

instance  of  directors  of  a  building  society  holding  out  their 
secretary  as  authorised  to  receive  money  borrowed  on  behalf  of 

the  society 393 

by  partner  in  regard  to  the  business  transacted  by  the  firm  is  within 

the  presumed  power  of  the  partner  and  binding  on  the  firm       .      492 
falsely  m:ide  to  induce  another  to  act,  which  he  does  to  his  hurt, 

is  fraud 510 

is  false  if  made  recklessly  without  honest  belief  in  its  truth,  and  if 

not  true  in  fact 510 

accompanied  by  invitation  to  act,  but  without  false  intention,  a 

ground  of  liability,  but  not  fraud 611 

the  liability  in  this  case  is  in  the  nature  of  a  warranty  .  .  511 
a  prospectus  of  a  company  is  a  r.  with  an  invitatian  to  act  on  it 
(but  semble  that  the  representation  and  invitation  are  those  of 
the  company  and  not  of  the  directors;  so  that  these  are  not 
personally  liable  without  proof  of  fraud  in  the  strict  sense  of 
the  word,  Le.^  actual  intention  to  deceive,  including  reckless 
statement  personally  authorised  of  what  they  do  not  know  to 

be  true) 529,554,555 

by  directors  or  agents,  though  a  fraud,  is  imputable  to  the  corporate 
body  or  principal,  on  whose  behalf  it  is  made,  within  the  scope 

of  the  authority 538—541 

by  manager  of  bank  as  to  solvency  of  a  customer,  held  to  be  the  r. 

of  the  manager  personally  and  not  of  the  bank    .        .        .        .541 
which  grounds  a  claim  for  rescission  against  a  company  distin- 
guished from  that  which  gives  a  claim  against  the  directors 

personally  in  an  action  of  deceit 551,  555,  557 

as  ground  for  civil  and  criminal  liability  distinguished    .        .    5G2 — 567 
REPRESENTATIVES, 

does  an  action  for  fraud  survive  against  representatives  ?      .        .       661 
REPUTED  OWNERSHIP, 

under  Bankruptcy  Actfl, — "goods  and  chattels"  include  shares 
(where  the  legal  title  is  capable  of  transfer)        ....  4 

strict  rule  as  to  fixtures  applies  to  r.  o 18 

is  excluded  by  demand  of  possession  by  true  owner  .  .  .  45 
an  exception  to  the  mle  that  trustee  in  bankruptcy  takes  subject  to 

the  eciuities  affecting  the  bankrupt 52 

questions  of  r.  o.  considered 79,92 — 108 

is  a  statutory  extension  of  doctrine  of  estoppel 92 

probably  suggested  by  Scotch  law  doctrine  of  r.  o.  .        .        .        92 

"goods  and   chattels"  in  r.   o.  clause  include  every  species  of 

property,  except  interest  in  land 93 

things  in  action  other  than  debts  due  to  bankrupt  in  course  of 

business  excluded  from  r.  o. 93 

"  things  in  action  "  does  not  include  shares  in  companies,  the  legal 

title  to  which  is  capable  of  transfer 94 

as  to  shares  in  ordinary  partnership,  qvare 95 

criterion  of  time  is  the  "  commencement  of  the  bankruptcy  "  .  95 
"  possession,  oi-der,  or  disposition,"  &c.,  questions  as  to  partnership  96 
goods  held  in  trust  not  within  r.  o.  of  trustee 97 

X  X  2 
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and  although  the  investment  is  uUra  vires 97 

goods  in  mortgage  of  which  mortgagor  remains  in  possession  are 

within  r.  o 97 

unless  mortgage  reg^istered  under  the  Bills  of   Sale  Act, 

1878 98, 118 

furniture  assigned  to  trustoes  of  marriage  settlement  for  separate 

use  of  wife  not  within  r.  o 98 

excluded  by  demand  made  by  true  owner 99 

various  cases  illustrating  the  doctrine 99,  100 

goods  sent  on  sale  or  return  are  in  r.  o.  of  person  to  whom  sent      100 
excluded  by  notorious  custom  in  a  particular  trade         .        .        .      100 

e.g.,  wine  and  spirit  trade,  &c.  101 

shipbuilding  trade  . 102 

yuare  is  there  any  such  custom  in  the  furniture  trade  ?  .  .  . 
Addendum.— In  Crawoovr  v,  Robertson,  before  the  court  of 
Appeal  (May  9,  1881,  reported  W.  N.  79)  ;  the  Court  of 
Appeal,  James,  Baggallay  and  Lush,  L.  JJ..  agreed  with 
y.  C.  Malins  that  the  custom  of  hiring  furniture,  espe- 
cially in  hotels,  was  so  notorious  as  to  be  taken  judicial 
notice  of. 
semblgf  there  is  a  custom  in  the  music  trade  of  letting  pianos, 

sufficiently  established  to  exclude  r.  o .      103 

only  applies  to  traders 103 

debts  due  to  bankrupt  in  course  of  business  subject  to  r.  o.    .        .      103 
where  such  debts  have  been  assigned,  notice  is  necessary  to  deter- 
mine r.  o 104 

by  law  of  Scotland  (independently  of  statute)  ;  example  .    .      105 

where  goods  sold  are  left  with  the  seller  so  as  to  raise  reputed 
ownership  according  to  English  law,  the  result  by  Scotch  law 
would  be  that  the  real  ownership  remains  in  the  seller        .        .      107 
under  English  Act  immaterial,  if  trustee  in  bankruptcy  disclaims 

interest  in  the  goods 107 

•excluded  by  bill  of  sale  duly  registered  under  Bills  of  Sale  Act, 

1878 118 

■doctrine  of  r.  o.  by  Scotch  law,  independent  of  statute,  renders  un- 
necessary legislation  for  Scotland  in  the  nature  of  the  English 

Bills  of  Sale  Acts 119 

distinguished  from  apparent  possession 119,121 

under  a  special  contract  between  wholesale  and  retail  dealer  for 

supplying  the  latter  with  goods  which  he  was  to  sell  .  .  .  318 
held  not  to  apply  to  a  case  where  the  traders  who  had  the  actual 
possession  of  the  goods  were  described  by  a  brass  plate  on  their 
door  as  "merchants  and  manufacturers*  agents,"  and  the 
special  contract  under  which  they  dealt  was  construed  by  the 
Court  as  one  of  agency 319 

REQUEST, 

effect  of  agreement  to  assign  goods  upon  r.  .  .  .  62,  124,  12o 
money  paid  at  r.  for  settlement  of  losses  in  betting  may  be  re- 
covered, because  wager,  though  void,  not  illegal  by  statute  .  .  154 
by  purchaser  (assented  to  by  buyer)  to  withhold  delivery  of  goods 
ordered  by  monthly  quantities,  held  not  to  rescind  contract,  but 
to  suspend  delivery,  so  that  original  contract  remains  in  force 
for  delivery  of  goods  within  reasonable  time  after  request  .      167,  S7S 
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RES  IXCORPORALES, 

sale  of,  not  included  in  this  work  under  "  sale  of  goods  '*       .        .  3 

some  r.  t.  included  in  "  goods  "  for  purposes  of  probate    ...  4 

and  in  *'  goods  and  chattels  "  which  sheriff  may  take  in  execution  4 

RESALE 

by  vendor  in  many  ca^es  competent  within  vendor's  rights    .        .      329 

competent  when  buyer  insolvent 329 

in  what  cases  of  default  competent 330 

condition  reserving  power  of  r.  by  vendor  in  default  construed  (in 
the  absence  of  express  proviso  to  the  contrary)  as  condition  of 

defeasance 331 

does  not  effect  a  rescission  of  the  contract 367 

RESCISSION, 

(*t»»j9/tWter)  of  written  contract  may  be  made  verbally      .        .    .      167 

of  collateral  direction  may  be  made  verbally 167 

of  contract,  quare  whether  competent  to  party  who  has  signed  an 

offer  which  is  only  verbally  accepted 216 

not  competent  to  seller,  on  mere  default  of  buyer,  unless  default 

made  with  the  intention  of  refusing  performance       .        .  330 

but  is  within  option  of  seller,  if  buyer  makes  default  intending 

wholly  to  refuse  performance 330 

also  if  insolvent    buyer  declines  the  goods,  impliedly  offeriug  to 

rescind 830,  362 

offer  of   r.  may  be  made  by  insolvent  buyer  deelining  to  rcceiTe 

the  goods 362 

such  offer  not  revocable  by  the  trustee  in  bankruptcy    .  362 

not  effected  by  stoppage  in  transitu 366,  H67 

nor  by  resale  by  vendor  of  the  goods  remaining  in  his  possession  .      367 
when  contract  is  voidable,  rescission  of  it  must  be  by  a  new  act    .       524 
consequences  of  r.  on  the  ground  of  fraud,  as  between  the  de- 
ceived and  the  person  guilty 624 

as  between  the  deceived  and  third  parties 524 

delay,  as  well  as  any  act  afiirming  the  transaction,  after  know- 

ledge,  will. bar  right  to  r 626 

cases  in  which  persons  having  contracted  to  take  shares  in  a 
company  have  succeeded  in  obtaining  a  judgment  for  r.  of 
the   contract   on   the    ground    of    misrepresentation    by    the 

prospectus 628—533 

the  r.,  if  decreed,  relates  back  to  commencement  of  the  action      .      533 
a  shareholder  must  in  such  a  case  act  promptly  upon  the  infor- 
mation which  discloses  his  true  position 533 

action  for  r.  of  such  contract  cannot  be  brought  after  declared 

insolvency  which  is  followed  by  a  winding-up  order      .  636 — 638 

the  remedy  by  r.  being  gone,  any  remedy  by  action  for  repayment 

of  calls  or  otherwise  against  the  company  is  gone  also        .        .      538 
in  proceedings  for  rescission  (or  otherwise  for  restitution  properly 
so   called)   fraud    of   the   directors  or  other  agents  may   be 

imputed  to  the  company 539 

reasons  and  authorities  for  this 539,  540 

test  action  for  r.  of  the  contract,  how  arranged  for   .        .  542 

action  for  r.  on  the  ground  of  fraud  distinguished  from  the  cases 

where  there  has  been  no  contract  to  take  shares     .  .    .      643 
cases  in  which  the  question  has  been  whether  there  was  any  con- 
tract or  not .     643 — 548 
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where  there  is  no  contract,  it  is  not  necemaiy  for  the  alleged  share- 
holder to  do  any  act,  or  take  any  proceedings  for  the  purpose 
ofr 548 

equivocal  use  of  the  word  **  fraud  "  in  cases  relating  to  rescissioii 
of  the  contract 650 

and  consequent  confusion  as  to  the  ratio  decidendi    .        .        .    .      550 

a  claim  for  r.  of  the  contract  as  against  the  company  may 
be  combined  with  a  claim  for  relief  (as  in  an  action  for  deceit 
against  the  directors  personally) 55$ 

but  in  a  suit  so  framed,  the  rule  (at  least  under  the  old  system  of 
pleading)  was  that  if  the  plaintiff  failed  in  his  relief  against  the 
company,  his  suit  was  dismissed,  but  without  prejudice  to  any 
claim  which  he  might  have  against  any  of  the  directors         .    .      558 

action  for  deceit  much  less  easily  barred  by  delay  than  the  action 
forr. 558—560 

consequences  of  act  of  rescission  of  a  contract  on  ground  of  fraud 
explained 524, 52o 

RESERVATION, 

by  shipper  of  property  (jot  jus  dutponendi)  in  the  goods  shipped   239 — 267 
RESIDENCE 

and  occupation  of  grantor  and  attesting  witnesses  to  be  described  in 
attestation  and  affidavit  prescribed  by  Bills  of  Sale  Act      •        .      114 
place  of  business  equivalent  to  r.  for  this  purpose    .        •     .      116 
RESTAURANT, 

*'  as  fitted  and  licensed,'*  assignment  of  {Tebb  v.  Hodgt)  ...        45 
RESTITUTION, 

on  both  sides  the  condition  of  a  contract  being  voidable    .        .511,  523 

this  is  impossible  where  before  a  deceived  shareholder  has 

commenced  legal  proceedings  for  severing  his  connection 

with  the  company,  declared  insolvency  of  the  company 

followed  by  winding-up,  takes  place        .        .        .     636 — 538 

in  an  action  for  r.  against  a  company,  fraud  of  the  directors  may 

be  imputed  to  the  company 539 

and  generally  fraud  of  the  agent,  to  the  principal        •       .      541 
in  an  action  for  deceit  against  the  persons  actually  guilty  of  a 
fraud  it  is  no  answer  to  say  that  restitution  is  impossible    .     558—560 

RESTRAINT  ON  ANTICIPATION, 

an  exception  to  power  of  married  woman  to  deal  with  her  separate 
estate  {Pike  v.  FUzgibbon,  C.  A.) 26 

RESTRAINT  OF  TRADE, 

contract  in  r.  of  t.  generally  illegal 150 

agreement  for  partial  r.  of  t.  good 150 

RETENTION, 

right  of  r.  not  adequate  to  describe  vendor^s  rights  (g.  v.)  .        .    .      329 

RETURN, 

condition  for  r.  often  added  to  warranty  in  public  sale  of  horses    .      323 

RICE, 

where  there  was  a  contract  for  purchase  of  cargo  of  r.  to  be  shipped 
question  as  to  insurable  interest  in  bags  placed  on  board       .  268 — ^273 

where  contract  for  quantity  of  r.  to  be  shipped  within  certain  time, 
question  as  to  the  criteria  for  determining  whether  the  ihip- 
ment  was  within  the  period  specified 309 — 813 
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"RIGA''  HEMP, 

goods  described  as  R.  h.  in  one,  and  as  "  Petersboigh  hemp  "  in 
another  of  bought  and  sold  notes  which  were  the  only  evidence 

of  tenn  of  contract,  no  contract 142,  213 

RIGHT  OF  ACTION, 

where  one  of  the  parties  refuses  performance  (although  performance 
on  his  part  is  not  yet  due)  he  gives  an  immediate  r.  of  a.  to  the 
other,  discharged  from  further  perfonnance  on  his  part .        .    .      275 
RIGHT  IX  SECURITY, 

a  term  of  Scotch  law  adapted  to  include  lien,  pledge,  mortgage,  and 
the  various  rights  derived  from  the  Roman  hypotheea         .        .  31,  48 

various  kinds  of  r.  in  s. 40 — 55 

lien,  pledge 40 

mortgage 41 

hjpotheca  and  its  derivatives 42 

equitable  assignment 40—53 

agent  for  sale  having  r.  in  s. 53 

liquidator  in  voluntary  winding-up  has  r.  in  s 54 

factor  has  r.  in  s. 54 

cannot  be  created  by  agreement  to  assign  upon  request,  at  all  events 

until  request  has  been  made 125 

created  by  seizure  under  a^./a.     .        » 132 

must  be  actual  seizure  for  this  purpose 134 

"  vendor's  rights "  are  in  the  nature  of  a  r.  in  s.       .        .  .      329 

this  r.  in  8.  restored  to  the  vendor  on  stoppage  in  transitu .        .    .      366 
if  onerous  indorsee  of  B.jL,  has  merely  a  r.  in  s.,  the  right  to  stop 
in  transitu  is  only  defeated  so  far  as  necessary  to  give  effect  to 

that  r.  in  s. 3(59 

RIGHT  TO  SUE, 

on  contract  in  bill  of  lading  tran!?ferred  to  indorsee  by  18  &  19 

Vict.  c.  Ill 06 

RISE, 

of  property  in  general  falls  on  owner 225 

where  expressly  provided  for  in  contr  ict,  intention  carried  into 

effect 231—233 

where  contract  is  for  purchase  of  "cargo  "  to  be  shipped  on  board 
a  certain  ship,  r.  not  presumed  as  intended  to  pass  to  purchaser 

until  loading  is  complete 268 — 273 

ROLLING-STOCK, 

of  railway  companies  protected  from  execution  by  statute         .    .        72 
ROLLS, 

{moveable  articles  fitted  to  a  fixed  machine)  held  part  of  the  land  .  8 

RUDDER, 

and  cordage  bought  for  ship,  held  to  have  passed  to  purchaser  as 
part  of  the  ship 273 

SACKS, 

placing  of  barley  in  s.  sent  for  it  by  purchaser,  an  appi-upriation 

under  contract  for  purchase  in  genere 272 

SALE, 

what  is  meant  by 1 

by  civil  law  is  a  contract 1 

in  English  law  is  a  conveyance  as  well 2 

as  a  contract,  defined  by  English  law 2 

of  land,  not  within  the  scope  of  this  work 2 

parties  to,  treated  of  in  the  second  part  of  this  work     ...  3 
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capacity  of  parties 23—29 

by  infant  voidable 24 

contract  of  8.  perfected  by  consent      . 136 

of  nomination  to  public  office,  illegal 146 

of  goodwill  of  professional  business  favoured  on   grounds    of 

general  expediency 150 

to  alien  enemy  illegal 160 

of  goodwill  of  business  good  though  in  partial  restraint  of  trade    .      160 
of  shares  on  the  Stock  Exchange,  although  speculative,  not  void  as 

wagering 164 

of  horse  on  Sunday,  cases  relating  to 166 

of  fruits  to  be  severed,  if  to  be  severed  before  property  is  trans- 
ferred, there  is  an  executory  contract  for  sale  of  goods ;  if 
otherwise,  qtuere  whether  subject-matter  of  the  sale  is  an  interest 

inland.        . .     158—161 

by  auction.  Statute  of  Frauds  applies  to  166 

condition  subsequent  annulling  s.  sometimes  added  to  warranty 

in  public  s.  of  horses 323 

(And  see  Sale  of  Goods.) 
SALE  OF  GOODS, 

the  primary  subject  of  this  work 1 

goods  as  the  object  of  s.  defined 2  et  teq, 

persons  having  power  to  sell 29 

1st,  the  owner  32,  33 

2ndly,  under  mandate  from  the  owner         .        .        .        .  32,  38 

3rdly,  in  market  overt 33,  65 

4thly,  of  negociable  instrument 33,  67 

5thly,  under  legal  proceedings  . 33,  71 

by  master  of  ship 38—40,487—490 

by  persons  holding  security  with  power  of  sale       ....        40 

by  pledgee .        .    .        40 

executory  s.  of  g.  passes  property  as  soon  as  goods  are  specifically 

ascertained 60 

by  agent  for  sale  holding  security  on  his  own  account       .        .    .        63 

by  liquidator  in  voluntary  winding-up 63 

by  factor 64 

in  market  overt 66 

under  process  of  law    . 71 

by  sheriffs 72 

sequestrators 73 

liquidators  in  compulsory  winding-up         ....        76 

of  perishable  goods  pending  action 76 

by  landlord  under  distress 76 

for  money  good,  although  there  is  an  intention  communicated  to 

buyer  to  apply  the  proceeds  in  paying  favoured  creditors  .  .  84 
by  Scotch  law  does  not  vest  property  until  delivery  .  .  .  107 
effect  of  Mercantile  Law  (Scotland)  Amendftunt  Act  (g.r.)  .  .  107 
in  ordinary  course  of  business  not  affected  by  Bills  of  Sale  Act  .  109 
by  sheriff  on  execution  gives  title  to  purchaser  in  good  faith  with- 
out notice  of  act  of  bankruptcy 130 

is  good,  notwithstanding  bankruptcy  intervening  between  seizure 

and  sale 133 

Toid,  if  thing  sold  contrary  to  good  morals 146 

or  if  goods  to  be  used  for  illegal  or  immoral  purpose,  of 

which  vendor  has  notice 14ft 
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exception  in  goods  sold  abroad  to  be  smuggled  into  this  country  .      146 
on  Sunday  (or  other  illegal  sale)  executed  by  delivery  passes 

property,  but  gives  no  action  for  price 166 

binding  of  contract  for  s.  of  g.  under  Statute  of  Frauds    .        .  157-'224 
sale  of  growing  produce  to  be  immediately  severed,  even  by  the 

purchaser,  is  s.  of  g 159 

sale  of  something  which  will  become  goods  when  property  is  in- 
tended to  be  transferred,  is  an  agreement  for  the  s.  of  g.  within 
the  Statute  of  Frauds  and  Lord  Tenterden's  Act     .        ...      163 
contract  to  supply  artificial  teeth  held  to  be  an  executory  s.  of  g. .      164 
contract  for  s.   of  g.  is  entire  where  several  orders  are  given 

verbally  at  one  time 165 

contract  for  s.  of  g.  by  successive  deliveries         .        .  167,  281 — 296 

whether  contract  for  s.  of  g.  executed  or  executory         .        .      224 — 234 
contract  for  s.  of  g.  not  specifically  ascertained,  question  how  is 

specific  chattel  appropriated  to  the  contract  ....  234 — 274 
contract  for  s.  of  g.  to  be  shipped,  intention  and  eflEect  of  .  234 — 267 
questions  (other  than  those  as  to  the  passing  of  the  property) 

going  to  the  essence  of  the  contract  for  s.  of  g.  .  .  .  274 — 319 
delivery  receipt  and  acceptance  in  contract  for  s.  of  g.  .  .  276 — 280 
contract  for  s.  of  g.  by  successive  deliveries       ,        ,        •        •  281 — 296 

contract  for  s.  of  g.  to  arrive 296,  296 

contract  for  s.  of  g.  by  description 300 — 306 

by  sample 305—307 

to  be  shipped,  &c.,  within  certain  time    ....  308 — 814 

various  other  conditions  in  s.  of  g 817 — 319 

terms  of  contract  for  s.  of  g.  collateral  to  that  primary  object- 
particularly  warranty  (q.  v.) 820 — 828 

obligations  arising  out  of  breaches  of  the  contract  for  s.  of  g.  .  876 — 889 
sale  and  purchase  of  goods  ordinarily  dealt  in  in  the  business,  is 

within  the  presumed  authority  of  partnership  in  acommercial  firm      496 
(And  see  Contkact.) 
BALE  OK  RETURN, 

goods  sent  on  s.  or  r.  are  in  the  reputed  ownership  of  person  to 

whom  sent 100 

exception  by  notorious  custom  of  trade  in  case  of  horses  sent  to 

dealers 101 

nature  and  effect  of  bargain  for  s.  or  r.  of  goods     .        .        .        .817 
special  contracts  between  wholesale  and  retail  dealers  having  some 

of  the  characters  of  B.  or  r. 817 — 819 

SALVAGE, 

claim  to  indemnity  by  way  of  s.  competent  to  a  partner  who  has 
spent  his  own  funds  to  preserve  the  business  from  ruin  (although 
one  in  which  there  was  no  presumed  power  in  partner    to 

borrow  money) 496 

SAiMPLE, 

delivered  and  retained  as  part  of  the  bulk  is  acceptance  of  part 

within  the  Statute  of  Frauds 171 

effect  of  receipt  given  for  goods  marked  "  not  equal  to  s."  .  .  177 
contract  for  sale  of  cotton  "  expected  to  arrive  per,  &c.  .  .  the 
cotton  guaranteed  equal  to  s.  in  our  possession,"  construed  as  a 
sale  of  cotton  by  description  as  cotton  of  the  same  kind  as  the 
samples,  with  collateral  eugagemcnt  by  way  of  warranty  as  to 
quality      .        .  308 


682  INDEX. 

SAUFLE-^oontinued.  PAOI 

contract  for  sale  of  wool  to  arrive  guaranteed  aboat  equal  to 
samples,  kc^  where  no  evidence  that  wool  tendered  was  of  a 
different  kind  from  samples,  held  to  take  effect  as  warranty 

only 8(H 

sale  by  s.  (properly  so  called)  a  particular  case  of  sale  by  descrip- 
tion   805 

principles  of  sale  by  s.  discussed  in  case  of  contract  for  shoes  for 

the  French  army 306 

sale  with  warranty  where  warranty  refers  to  a  s.  distinguished 

from  sale  by  s. 807 

sale  by  s.  an  exception  to  the  rule  caveat  emptor    ....      326 
SASH.FRAMES, 

intended  for  building  but  not  fitted,  held  not  to  be  part  of  build- 
ing (IHpp  V.  Armitage") 3 

"SAY 

from  1,800  to  2,000  quarters,"  in  contract  for  purchase  of  a  cai^go, 
means  that  the  cargo  must  not  exceed  the  maximum  or  UXX 

short  of  the  minimum  limit 297 

the  word  "  say  "  in  connection  with  "  about "  leaves  considerable 

latitude 298 

SCOTCH  BOND, 

although  assignable  at  law  gives  assignee  no  better  title  than 
cedent  .        .        ^        .        .        .        .       ^        .        it        •        .        66 
SCOTCH  LAW, 

**  right  in  security,"  a  term  of 31 

has  (without  the  aid  of  statute)  most  of  the  effects  introduced  in 

England  by  "Factors  Acts" 35 

bonds  always  assignable  by  8. 1. 65 

settlement  to  secure  own  income  for  own  benefit  against  creditor 

void  by  8.  as  well  as  by  English  law 81 

under  Bankrupt  Statute  imposes  penalties  on  collusiTe  arrangements 

to  defeat  creditors 84 

of  reputed  ownership  (irrespective  of  statute)  co-extensive  with, 
and  probably  suggested,  the  English  enactments  on  the  sub-       92 

ject 92 

statement  of,  by  Professor  Bell 92 

case  illustrating 105 

in  cases  between  seller  of  goods  and  trustee  in  bankruptcy  of 
buyer,  in  a  case  where  there  would  be  reputed  ownerriiip  by 
English  law,  there  would  be  undivested  ownership  in  seller  by 

S.1 107 

of  reputed  ownership,  renders  unnecessary  legislation  for  Scotland 
similar  to  the  English  Bills  of  Sale  Acts,  as  well  as  any  express 

clause  of  reputed  ownership  in  a  Bankruptcy  Act 119 

according  to  S.  1.  (without  statute)  no  action  will  lie  on  a  wager  .      153 
subscription  according  to  S.  L  as  illustrating  questions  relating  to 

signature  by  English  law 217 

homologation^  a  term  of  S.  1.  to  express  the  affirmance  of  a  voidable 

transaction 520 

SCREWS, 

annexation  by  s.  sufficient  to  convert  a  chattel  into  land        .        .    8, 12 

except  as  regards  tenant's  fixtures 13,14 

SCRIP, 

of  a  foreign  government  entitling  bearer  to  bond  on  payment  of 
all  instalments,  is  negociable 59 
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SCRIP — continued, 

certificates  entitling  bearer  to  be  registered  as  the  holder  of  shares 
in  a  joint  stock  bank  held  negociable,  on  proof  of  usage  {Bum' 
hall  V.  Metr.  Bank) 59 

not  goods,  wares,  and  merchandize  within  the  Statate  of  Frauds    .      158 

SCRIVENER, 

where  evidence  that  a  firm  of  solicitors  have  acted  as  scriveners 
there  maj  be  a  presumption  of  authority  for  one  in  the  name  of 
the  fihn  to  invest  generally,  on  security 497 

where  the  firm  does  transact  the  business  of  scriveners,  the  act  and 
assurance  of  one  partner  made  with  reference  to  such  business 
will  bind  the  firm 497 

SEAL, 

person  named  as  party  charged  by  deed  under  seal  is  the  only  one 

to  be  sued  on  it 210n. 

why  usually  immaterial  in  contracts  of  commercial  corporations    .      502 

SECRET  PROFITS, 

most  be  accounted  for  and  refunded  by  agent  to  principal     .        .      408 

by  director  to  company 503 

by  promoters  to  company 508 

SECURITIES, 

where  contracted  to  be  sold,  are  impliedly  described  as  genuine    .      307 

and  (if  there  are  known  marketable  s.  answering  to  the 

description)  that  the  s.  sold  are  some  of  this  marketable 
character 308 

SECURITY, 

persons  holding  s.  with  power  of  sale 40 — 65 

equitable  assignment,  a  right  in  s 43 

over  property  of  a  company  by  *'  bonds  "  or  "  debentures  *'  chaiging 
the  undertaking 48 

license  to  take  possession  in  s.  for  a  debt,  a  bill  of  sale  within  the 
Bills  of  Sale  Act 109,111 

over  goods  constituted  by  seizure  under  a  Ji.  fa.  before  an  act  of 
bankruptcy  is  committed,  notwithstanding  bankruptcy  occurs 
and  notice  given  before  sale         . 133 

there  must  be  actual  seizure  in  order  that  execution  creditor  may 
acquire  s. 134 

for  money  paid  upon  an  ill^al  consideration,  void    .        .        .    .      148 

it  is  lawful  for  solicitor  to  take  assignment  of  subject-matter  of 
suit  in  s.  for  costs 151 

surety  paying  the  debt  of  another  entitled  (by  Merc.  Law  Amend- 
ment Act,  19  and  20  Vict,  c  97)  to  assignment  of  s.  held  by 
creditor ;  thereupon  semble  that  surety  for  buyer  paying  the 
debts  would  be  entitled  to  the  benefit  of  the  vendor's  right  of 
stoppage  in  trajuitu 355 

(And  see  Right  in  Sbgurity.) 
SEED, 

contract  for  sale  of  s.  to  be  delivered,  Jte.,  and  to  be  worked  in 
thirteen  days  and  paid  for  in  fourteen  days  from  being  ready 
for  delivery  in  cash,  &c 232 

in  sale  of  turnip  s.  described  as  **  Skirving*s  Swedes  "  held  that  the  - 
seller  was  bound  by  the  description  although  the  seed  delivered 
was  of  the  identical  crop  which  the  purchaaer  had  seen  in  bloom 
and  thought  he  was  buying 302 
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for  a  debt  not  leaa  tbon  50/.,  an  act  of  banknipb^  .  .  .  .  8X 
ursDg^ment  to  give  croditor  the  benefit  of  hii  nciiTit7  without 

Belling,  an  ad  of  bankruptcy 86 

execated  in  good  fnitb,  without  notice  of  an  act  ot  bankmptcy 

(Heel.  95  of  Banhniptc;  Ai:t) 1S8 

B^suned  tbat  the  act  of  brinkraptcy  is  before  the  Nume  .  .  129 
after  9.,  ix.,  sheriS  ia  l«  rciaio  proccedi  for  tunTteeadkjs  .  .  181 
quGslion  Arising  if  act  of  )uuikruptty  interrenaa  between  aeiaare 

and  sale 182—134 

SEIZUEtE  OF  GOODS  BV  SHERIFl'', 

necessar;  to  gire  him  title  to  sell 73 

must  be  Botnal  in  order  that  cxeeutionisreditor  may  acqaiieaeciiritj       134 
SELF-IMPOSED  MISTAKE, 

seller  leaviug  bayer  under  s.  m.,  not  a  miirepTeeentation  making 

t^e  contract  void  or  roidable  i^or  a,  Tepreaentation  in  the  natttre 

of  a  wammt; 613 

SELLEE. 

wbea  docamont  la  relied  on  as  meiuorandiun  of  a  bargain  nnder 

the  Statute  of  Frauda,  it  must  nut  be  left  to  pMol  crldencc 

merolj,  to  show  which  is  s.  and  nhich  buyer        ....       213 
use  of  extriDsic  evidence  lo  explain  ineniOTaiidam  so  aa  to  ahow 

who  is  a.  and  who  ia  buyer .  -     313 

where  bj  agrecmoat  a,  is  ijj  do  somuthing  to  gooda  to  put  tbem  in 

deliverable  state,  kc.,  intention  presumed  that  property  ia  not  to 

pasa  until  that  is  done 239 

approprisWon  bj  bcI  ot  s.  in  pursuunco  of  terma  o£  the  contnct, 

conolusire 33S 

appniprialJon  by  act  ot  e.  aftci^nnis  assented  to  by  bnyer,  also 

conclntiTe 2'M 

relation  between  shipper  and  conBignec  between  different  countries, 

is  that  of  s.  and  buyer  allhouffh  they  may  bo  also  in  the  relation 

of  agent  and  principal 238,  2:ut 

rights  of  s.  in  the  goods  n<il  with  standing  pasaing  uf  properly  by 

the  contract  (»•<■  Vendor's  Rir,nT3t 3^9—375 

breaches  by  a.  before  pasging  of  the  property      .        .        .  :i7)i — 382 

after  passingtbc  properly BS^i^SS.'i 

SEPARATE  CONTRACTS, 

where  different  lots  at  an  auction  lionght  by  same  pnrctiascr  Ifi'l,  2S3 
where  order  given  for  eank  of  erenm  uE  tavtur,  and  at  same  time 

offer  made  to  lake  liic  dye IQii 

whore  hcvcral  oriiers  piven  verbally  ^it  otic  time  llierc  is  one  con- 

fiEPARATE  ESTATE, 

exeepteil  from  incapadtj  of  marricii  woman  ....         '2i'- 

under  M.irried  Women's  rro|)erty  Aut,  18711 27 

furniture  belonging  lo  wife's  a.  e., not  in  reputed  ownership  of  hus- 

SEQUESTllATION, 

a  process  approprialp  to  orders  of  the  old  Court  of  t'hanocry  .  .  73 
not  now  competent  to  enforce  payment  of  it  judgment  for  sum  of 

money  eicept  by  leave  of  the  Court 74 

nature  of  the  proceedings TJ 

SEEVAST, 

of  person  not  a  hnrsedealer  selling  horfc  by  private  sale  has  no 

imjilied  authority  to  warrant 3'i4 
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SEBYANT—conHnued. 

quare  whether  sale  being  at  hfair  makes  any  difference        .      324 

whether  a  ship  chartered  by  buyer  is  his  own  for  the  purpose  of 
receiving  the  goods  depends  on  whether  there  is  a  demise  of  the 
ship  so  as  to  make  the  master  his  s 336 

delivering  to  s.  of  buyer  is  actual  receipt  by  him,  and  puts  an  end 
to  all  rights  of  seller  in  the  goods 336 

Factors  Acts  do  not  apply  where  the  relation  is  that  of  master 

and  s 414 

SET  OFF, 

allowed  to  purchaser  against  factor  who  sells  goods  in  his  ovm 
name 409 

allowed  to  sub-agent  of  factor  against  the  factor  although  the 
principal  who  had  employed  the  latter  claimed  to  intervene       .      420 

of  purchaser  and  sales  made  between  the  same  broker  and  jobber 
appears  to  be  allowed  by  the  usage  of  the  Stock  Exchange, 
although  the  contracts  are  really  made  by  the  broker  on  behalf 

of  different  clients 479,  480 

SETTLING  DAYS, 

for  accounts  upon  the  London  Stock  Exchange  {q,  r.)     .        .        .      443 
SHAFTING, 

is  fixed  machinery  and  part  of  land 5 

SHAKE-WILLEY, 

a  machine  held  to  be  part  of  the  land  (^Langbottom  v.  Berry)        .  6 

SHARES, 

not  included  in  this  treatise  under  "  sale  of  goods"    ....  3 

price  of  s.  might  be  recovered  in  action  for  goods  sold  and  delivered  4 

(where  legal  title  is  capable  of  transfer)  are  '*  goods  and  chattels  " 
within  reputed  ownership  clause  of  Bankruptcy  Act   ...        94 

inordinary  partnership  whether  "goods  and  chattels"  within  re- 
puted ownership  clause,  quare 96 

in  railway  company  standing  in  name  of  chairman  of  another 
company  in  trust  for  company  (though  ultra  vires)  not  in  his 
reputed  ownership 97 

not  personal  chattels  within  the  Bills  of  Sale  Act        .        ,        .    .      110 

contract  to  take  s.  usually  effected  by  letter  of  allotment  posted  in 
reply  to  application  for  8 138 

contract  for  sale  of  s.  on  Stock  Exchange,  although  speculative, 
not  void  as  wagering 154 

not  goods,  wares,  and  merchandize  within  the  Statute  of  Frauds   .      ir>8 

contract  for  sale  of  s.  upon  the  London  Stock  Exchan/ge  {g.  r.)     442 — 486 

transfer  of  {see  Tba17SFEB  of  Shabes) 
SHERIFF, 

goods  and  chattels  which  s.  may  take  in  execution  include  some 
res  ineorporaUs 4 

sale  of  goods  by  s.  as  giving  a  title 71,  72 

possession  by  s.  though  wrongful  against  bill  of  sale  holder,  ex- 
cludes reputed  ownership  in  the  person  whose  goods  are 
seized 100 

act  of  bankruptcy  referred  to  in  section  95  of  Bankruptcy  Act 
assumed  to  be  prior  to  seizure  by  s 129 

notice  to  sheriff's  officer  is  not  notice  to  the  execution  creditor 
under  that  section 130 

is  to  retain  proceeds  of  sale  of  goods  seized  under  execution  for 
fourteen  days  (sect.  87  of  Bankruptcy  Act) 131 
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question  where  8.  seized  goods  before  an  actof  banfaraptcy  is  com- 
mitted, and  bankruptcy  occurs,  and  notice  is  given  to  execntion 

creditor  before  sale 132 — 134 

SHIP, 

not  treated  of  as  ** goods"  within  the  general  scope  of  this 
work 4 

master  of  s.  in  exceptional  circumstances  becomes  agent  for  the 
owners  of  the  goods  carried  and,  under  extreme  necessity,  to  sell 
them 38 

included  in  ''  goods  and  chattels  '*  within  the  reputed  ownership 
clause  of  Bankruptcy  Act 93 

unfinished  s.  not  within  reputed  ownership  of  builder        .        .    .      102 

excluded  from  Bills  of  Sale  Act 109 

and  the  exclusion  applies  to  s.  built  for  a  foreign  government  and 
which  therefore  cannot  be  registered  under  the  Merchant 
Shipping  Act 109it. 

semblc  that  recommendation  to  the  command  of  a  s.  cannot  be  the 
subject  of  traffic 147 

«^m^^|that  writing  necessary  to  transfer  interest  in  s.  independently 
of  the  Statute  of  Frauds 157 

executory  contract  for  building  s.  is  within  the  Statute  of  Frauds 
and  Lord  Tenterden's  Act 158 

delivery  on  board  buyer's  own  s.  may  indicate  intention  of  trans- 
fer of  property  notwithstanding  terms  of  bill  of  lading  .     .      246 
but  is  not  conclusive ;  and  shipper  may  validly  reserve  Jw* 
dispanendi  by  bill  of  lading  notwithstanding  delivery  on 

board  buyer's  own  s. 249 

unless  captain's  signature  to  B.jL.  is  obtained  by  a  fraud    .      249 

where  goods  delivered  on  board  s.  chartered  by  buyers,  and  shipper 
takes  bill  of  lading  in  his  own  name,  he  reserves  the  property 
though  he  breaks  his  contract  by  doing  so 264 

rice  placed  on  board  s.  where  there  was  a  contract  for  purchase  of 
a  cargo  to  be  shipped  on  board  that  s.,  held  not  to  give  insurable 
interest  to  purchaser 268—273 

contract  for  building  s.,  cases  relating  to  passing  of  property 
under * 273, 274 

in  contracts  for  building  s.,  express  stipulations  often  inserted  as 
to  passing  of  property  in  things  destined  for  the  s.      .        .        .      273 

where  subject  of  sale  was  a  s.  then  on  a  voyage,  held  that  although 
at  the  time  of  the  contract  the  s.  had  got  aground  so  as  to  be 
totally  lost  in  regard  to  a  question  of  insurance,  yet  as  it  was 
still  a  ship  and  not  a  mere  wreck  or  bundle  of  timber  and 

•    cordage,  the  contract  was  binding 2100 

where  contract  was  for  a  specified  quantity  to  be  shipped  during  a 
particular  period,  »emhU  that  the  placing  of  the  goods  on  boajtl 
is  chiefly  to  be  looked  to  for  determining  whether  the  goods  are 
shipped  during  the  period  mentioned  in  the  contract .        .        .      313 

in  what  does  tranrfer  of  posgetrion  {q.  v.)  consist  of  goods  placed 
on  board  s 335—840 

criteria  of  tramtitus  (g.  v.)  of  goods  on  board  s.      .        .        350,  357,  359 

notice  of  stoppage  ought  to  be  given  to  the  master  of  the  s.   .        .      363 

contract  for  building  s.  to  be  used  as  passenger  ship  for  Australia 
and  not  delivered  in  time,  held  to  give  rise  to  special  damage 
measured  by  whole  loss  caused  by  fall  in  freight  for  that  par- 
ticular voyage 882 
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SHIPBUILDING  CONTRACT,  page 

an  executory  sale  of  a  chattel bO 

common  in  a  s.  c.  to  stipulate  as  to  passing  of  property  in  things 

destined  for  ship 273 

cases  relating  to  a  s.  c 273,  274 

Addendum. — A  recent  case  in  Scotch  law  as  to  t^^e  property 
in  an  unfinished  ship  is  MeBain  y.  Wallace,  hd.  27th  July, 
1881,  6  App.  Ca.  688.  The  effect  as  between  the  buyer 
and  creditors  of  the  seller  is,  by  the  aid  of  the  Merc. 
Law  (Scotland)  Amendment  Act,  1856,  the  same  as  by 
English  law. 
SHIPMENT, 

is  often  the  beginning  of  existence  of  the  goods  shipped  as  specific 

identifiable  things G6 

may  be  intended  either  as  an  absolute  or  as  a  conditional  appropria- 
tion of  goods  to  contract,  as  well  as  a  conditional  delivery  and 
transfer    of    property,    and    such    intention    receives    effect 

accordingly 234,  238 — 267 

various  acts  making  up  act  of  s 238 

completed  by  obtaining  captain's  signature  to  bill  of  lading      .     .      239 
intention  of  s.  the  important  point  in  regard  to  transfer  of  property 

and  possession 240 

cases  regarding  the  intention  of  s 240 — 265 

summary  of  principles  deducible  from  the  cases      .        ,        .     265 — 267 
contract  for  s.  of  '*  cargo,"  intention  and  effect  of  .        .      267 — 273 

under  contract  for  sale  of  goods  s.  by  steamer  or  steamers  in  Feb- 
ruary, payment  to  be  made  in  cash  on  receipt  of  shipping 
documents,  held  that  buyer  was  bound  to  accept  part  shipped  in 
time  though  the  remainder  was  shipped  too  late  .        .        .      284 

meaning  and  effect  of  contract  for  shipment  of  goods  at  a  price  to 

cover  cost,  freight,  and  insurance 298 — 300 

meaning  and  effect  of  a  contract  for  sale  of  goods  "  to  be  shipped  " 

at  a  certain  date 308—313 

warranty  of  s.  as  made    of  goods  in  a  good  and  merchantable 
condition,  held  not  capable  of  being  extended  to  a  warranty 
that  the  goods  were  in  a  good  condition  for  a  foreign  voyage     .      322 
intention  of  s.   if  such  as  to  reserTC  the  Jus   digponctidi,  the 

possession  is  reserved  likewise 335,  337 

SHIPOWNER, 

when  satisfied  .as  to  freight,  and  has  commenced  delivery  a»  part 
of  an  act  of  delivering  the  whole,  semble  that  he  holds  the  rest 
tjuoH  in  the  character  of  warehouseman  for  the  consignee,  the 
possession  is  completely    vested  in  the  consignee,    and    the 

trannitus  is  at  an  end 347 

notice  to  s.  of  claim  to  stop  goods  in  traimfu  is  utiavailing  unless 
in  time  to  be  communicated  to  master  before  the  end  of  the 

tranntus 363 

quare  whether  the  s.  is  under  any  duty  to  forward  the  notice      363 
"SHIPPED," 

meaning  and  effect,  in  contract  of  sale  of  goo^ls  "  to  be  s."  within 

a  certain  period 309 — 314 

{And  see  Shipment.) 
SHIPPER, 

where  wholly  by  fraud  of  s.  bill  of  ladling  includes  goods  not  on 

board,  master  signing  bill  is  excused 66 

relation  between  s.  and  consignee  in  different  countries  often  one 
of  agency  but  always  one  of  vendor  and  purchaser  .        .        .  288,  239 
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reservation  by    8.    of    property    (or  jus   dUp&ntndi)    in    goods 
shipped 289—267 

SHIP'S  CHRONOMETER, 

where  pledged  and  then  lent  to  pledgor  for  special  purpose,  held 
that  the  right  of  pledge  was  not  determined 346 

SHOES, 

for  French  army.    In  a  case  of  a  contract  for,  principles  of  right 
of  rejection  discussed 806 

SHOP, 

in  city  of  London  is  market  overt 55 

SIGNATURE, 

of  parties  to  be  charged  under  Statute  of  Frauds  .  .199,  215—221 
need  not  be  placed  on  memorandum  at  the  time  of  contracting  .  207 
by  agent  as  such,  miikes  him,  primd  fade^  not  a  party  to  the 

contract 210 

what  is  a  8.? 216—221 

intention  of  B.  easily  inferred  in  mercantile  document    .        .        .217 

subscription  the  most  formal  mode  of  s 218 

other  modes  of  s.  (printed  headings,  initials,  marks,  &c.)  .  219 — 221 
must  be  capable  in  itself  of  expressing  the  intention  of  signing  .  221 
authority  for  s.  not  presumed  capable  of  delegation  .  .  .  .  222 
of  plaintiff  on  record,  cannot  be  used  as  a  s.  by  him  as  agent  to  bind 

the  defendant 222 

by  receiving  clerk  on  telegram  authorised  by  sender  .  .  .  ^222 
of  auctioneer  presumably  authorised  by  bidder 123 

SIGNED  OFFER, 

accepted  by  parol,  binds  the  offeree  under  the  Statute  of  Frauds  .      207 
but  where  at  an  end  by  non-acceptance  or  refusal,  cannot  be 
used  as  memorandum  of  a  new  contract  made  in  same 
terms 20S 

SIGNED  PAPERS, 

severally  referring  to  the  same  transaction,  and  containing  all  the 
terms  of  contract,  may  constitute  one  note  or  memorandum 
within  the  Statute  of  Frauds •       »    .      205 

"  SIR," 

addressed  to  person  unknown,  not  sufficient  to  designate  the  party 
to  a  contract  so  as  to  constitute  a  binding  memorandum  under 
the  Statute  of  Frauds 210 

SKIRVING'S  SWEDES, 

in  sale  of  seed  described  as  S.  s.,  held  that  the  seller  was  bound  by 
the  description,  although  the  seed  delivered  was  of  the  iden- 
tical crop  the  purchaser  had  seen  in  bloom,  and  thought  he  was 

buying 302 

SLIP, 

in  marine  insurance  at  Lloyd's,  being  initialed,  fixes  the  time  at 
which  the  risk  commences,  and  the  time  at  which  it  is  essential 
that  all  material  facts  within  the  knowledge  of  the  insured 

should  be  disclosed 523 

it  being  the  usage  to  issue  a  stamped  policy  in  accordance  with  the 
8.,  held  that  a  policy  so  issued  after  notice  of  a  misrepresenta- 
tion, is  not  an  election  to  affirm  the  contract 626 

SMUGGLING, 

intention  of,  exception  to  the  rule  that  illegal  intention  avoids  con- 
tract       146 

unless  vendor  is  to  participate  in  profits  of  s.  venture      •    .      146 
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SOLICITOR, 

required  to  attest  bill  of  sale  by  Bills  of  Sale  Act,  1878  ...      114 

the  sanetion  is  only  Uiat  tbe  iDStrament  is  void  as  against  creditors, 
and  not  between  the  parties 115 

partnership  ur  agency  in,  or  sale  of  goodwill  of  business  of  s. 
exempted  from  rule  as  to  traffic  in  offices  being  illegal       .       149, 150 

profits  of  business  of  s.  cannot  be  shared  by  unqualified  person      .      149 

but  exception  from  this  in  bona  fide  arrangement  with  representa- 
tives of  s.  realising  the  goodwill  of  his  business  .        .        .        .149 

in  business  of  s.,  no  presumption  that  partner  has  power  to  diaw 
bills  in  name  of  the  firm,  or  to  guarantee  the  debt  of  a  client 
in  order  to  dischai^ge  him  from  custody 497 

buying  client*s  property  must  show,  not  only  that  the  transaction 
was  fair,  but  that  the  client  knew  that  he  was  the  purchaser.      .      515 
SOLITAIRES, 

at  £25  not  necessaries  for  an  infant 24 

SOUND, 

"  to  the  best  of  my  knowledge,  but  I  will  not  warrant  him,"  held 

warranty  that  seller  knew  of  no  unsoundness         .        .        .    .      322 
what  is  meant  by  term  s.  in  warranty  of  a  horse    ....      323 

SPARE  MILLSTONE^ 

said  to  be  distrainable 8  ». 

SPECL4L  AGENT, 

distinguished  txoin  general  agent : — raticnule  of  the  distinction  as 

technically  employed  in  English  law 398 — 400 

meaning  of  the  terms  as  sometimes  loosely  employed — and  as  used 

in  Ross*s  edition  of  Bell's  Commentaries 400 

the  terms  not  found  in  the  original  Commentaries     .        •        .    .      401 

SPECIAL  DAMAGE, 

what  is  meant  by 376 

under  what  circumstances  may  be  claimed 376 

the  circumstances  similar  to  those  in  cases  of  implied  warranty 

where  goods  are  sold  for  special  purpose 376 

illustrated  by  case  of  action  for  breach  of  contract  to  deliver 
a  machine  called  a  **  Gun  "  to  enable  buyer  to  perform  a 
contract  to  deliver  a  pile-driving  machine  .  .  .  376 
criterion  is  that  the  loss  is  contemplated  from  the  common 
point  of  view  of  the  parties  at  the  time  of  making  the 
contract,  as  the  necessary  or  probable  result  of  a  breach      381 

in  contract  of  carriage 381 

other  instances  of  a.  d.  in  executory  contract  of  sale — passenger 

ship— threshing  machine 382 

in  action  for  breach  of  warranty 384,  385 

on  sale  of  seed 384 

costs  of  defending  action  where  goods  re-sold  on  similar 
warranty 385 

SPECUL  PROPERTY, 

nearly  equivalent  to  the  ju8  in  re  cUiend  of  the  Roman  law    •        .        80 

liquidator  in  voluntary  winding-up  has 64 

factor  has  s.  p. 54 

in  goods  may  be  created  by  foreign  shipper  taking  the  bill  of 
lading  in  his  own  name  and  endorsing  it  to  a  purchaser  of  a  bill 

of  exchange  for  the  price 248,  267 

"  vendor's  rights  *'  are  in  the  nature  of  a  s.  p 329 

Y  X 
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8PECIAL  PURPOSE, 

delivery  to  buyer  as  bailee  for  s.  p.  does  not  put  an  end  to  ven- 
dor's rights ' 346 

SPECIFIC  APPROPRIATION, 

of  proceeds  of  sale«  relied  on  as  creating*  security  ....       45 
of  machinery,  &c.,  to  description  contained  in  mortgage  of  after- 

.    acquired  chattels 46 

of  goods  in  hands  of  bailee  creates  an  equitable  assignment   .        .        60 
of  goods  shipped  depends  on  intention  of  the  shipper         .        .    .       66 
of  goods  to  answer  contract  of  sale  of  goods  in  genere  is  by  concur- 
rence of  intention  of  parties  or  by  the  act  of  one  done  inpvr- 

suance  of  a  term  of  tlie  contract 235—237 

by  seller  alone  objected  to  by  buyer  leaves  seller,  if  in  time,  to 

make  another  appropriation    .        . 237 

utisent  of  buyer  to  s.  a.  made  by  seller  will  make  it  complete  and 

conclusive 237 

shipment  considered  as  an  act  of  s.  a. 238 — ^267 

where  contract  is  for  purchase  of  cargo  to  be  shipped,  there  is  no 

s.  a.  until  loading  is  completed 26S— 273 

common  in  shipbuilding  contracts  to  stipulate  for  s.  a.  of  ship  in 

progress  and  things  destined  for  her 273,  274 

SPECIFICALLY  ASCERTAINED, 

goods  capable  of  being,  the  test  of  equitable  assignment        •        .        44 
goods  must  be  s.  a.  in  order  that  a  transaction  may  be  a  bargain 

and  sale  and  the  property  at  once  passed 227 

if  goods  are  s.  a.  at  time  of  contract  parties  are  presumed  to  intend 

a  bargain  and  sale  and  an  immediate  transfer  of  the  property   .      227 
'where  not  s.  a.  at  time  of  contract  the  appropriation  must  be  made 
by  mutual  consent,  or  bj  one  of  the  parties  in  pursuance  of  a 

term  of  the  contract 236 

SPECIFIC  DEVISEE,      - 

in  questions  between  s.  d.  of  real  estate  or  leaseholds  and  residuary 
legatee,  strict  rule  as  to  fixtures  applies         .        >       .        .    .        18 
SPECIFIC  DELIVERY, 

of  goods  may  be  ordered  under  sec.  2  of  Mercantile  Law  Amend- 
ment Act  (19  &  20  Vict.  c.  97) 382 

SPECIFIC  GOODS, 

where  a  person  having  contracted  for  delivery  of  s.  g.,  delivers 
them  to  another,  he  may  be  sued  immediately  for  breach  of 
contract    .............      276 

where  sale  is  of  s.  g.,  obligation  on.  buyer  is  to  pay  the  price  in 

cash  immediately 280 

SPECIFIC  THINGS, 

goods  considered  as  s.  t.  often  first  come  into  existence  upon 

shipment  .   • 239 

SPLIT, 

of  ticket  as  employed  in  carrying  out  transactions  for  the  sale  of 
shares  upon  the  London  Stock  Exchange  {q,  f )    .        .        .       444,  471 
STAGE, 

goods  in  agent's  hands  at  s.  of  the  journey  are  in  transitu         .    .      852 
STAKES, 

deposit  of  s.  may  be  recovered  from  stakeholder  as  upon  a  void 

contract 155 

STAMP, 

used  with  name  on  it,  a  good  signature 218 
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STAMP  ACTS, 

exempt  from  datv  an  agreement  for  sale  of  '^  goods,  wares,  and 

meixshandize '*       / 22 

decision  under  &  a.  quoted  in  relation  to  Statute  of  Frauds      .    .  159 
STATEMENT, 

poflitivelj  made,  reckless  of  truth,  if  not  true  in  fact,  is  a  fal^e 
statement,  and  a  fraud,  if  the  person  invited  to  act  on  it  does  so 

to  his  hurt 610 

(And  see  Repre$ewtatian^) 
STATUTES 

2  &  3  Ph.  ic  M.  c.  7  (1555),  sale  of  horses  in  market  overt  .        .    .  57 

5  &  6  Ed.  VI.  c.  16  (as  to  sale  of  offices) 147 

13  Eliz.  c.  5  {Pratidvlent  eonveyancea^  q.  v.),  made  perpetual  by 

29Eliz.  c.  6 79,80,81 

31  Elis^c.  5  (1589),  sale  of  horses  in  market  overt  .        ...  57 
29  Car.  IL  c.  3  (Statute  of  Frauds). 
(See  Frauds,  Statute  of.) 

29  Car.  II.  c.  7  (Sunday  trading) 155 

2  W.  &  M.  c.  5,  as  to  dutrens  {q,  v.),  extended  by  8  Ann.  c.  14  ;  4 

Geo.  II.  c.  28 ;  11  Geo.  II.  c  19 ;  56  Geo.  III.  c.  50 ;  3  &  4  WiU.  IV. 

c.  42,  S8.  37,  38  ;  14  &  15  Vict.  c.  25 76,  77 

6  Ann.  e.  16  (brokers) 152 

7  Geo.  L  c.  22  (B.  I.  trade) 152 

1 1  Geo.  II.  c.  19  (distraint  of  emblements)      •        .        .        .        .  16 

17Geo.  III.  c.  42  (bricks) 153 

25  Geo.  III.  c  44,  repealed  and  in  part  re-enacted  by  28  Geo.  III. 

c.  56  (insurance  agents) 441 

36  Geo.  nL  c.  88  (sale  of  butter,  &c.) 153 

39  Geo.  III.  c.  42,  s.  27  (obliging  printers  to  put  name  on  books 

printed)         .........        ..153 

49  Geo.  III.  c.  126  (as  to  sale  of  offices) 147 

58  Geo.  III.  c.  75  (game,  live  pheasants) 153 

4  Geo.  rv.  c  83  (Factors) 412 

6  Geo.  rv.  c.  94  (Factors) 412 

7  Geo.  rv.  c.  46  (Banking) 499 

9  Geo.  rv.  c.  14  (Lord  Tenterden*s  Act) 162 

c.  61  (Licensing  Laws) 153 

7  Wm.  IV.  k  1  Vict.  c.  73  (Companies  by  letters  patent)        .        .  499 
1  &  2  W.  IV.  c.  32  (game) 153 

5  &  6  Vict.  c.  39  (Factors) 412 

6  &  7  Vict,  c  73  (Solicitors) 149 

8  &  9  Vict.  c.  16  (C.  C.  C.  Act,  1 845) 499,  501 

c.  109,  s.  18  {wagers) .     .  163 

13  Vict.  c.  21,  ss.  19  &  20  (periods  of  time  in  mercl.  contracts)       .  279 

16  &  17  Vict.  c.  59  (protecting  banker  on  whom  cheque  is  drawn 

in  paying  it  although  indorsement  is  foiged  ) 60 

17  &  18  Vict  c.  47  (Railway  k  Canal  Traffic) 201 

c  54  (Merchant  Shipping) 93 

18&19  Vict.  c.  Ill  (Bills  of  Lading) 66 

19  &  20  Vict  c.  60  (Meroantil-e  Latt,  Seotlandf  Amendmeni  Act^ 

q.v.) 107 

c.  97.  (Mercantile  Law  Amendment)  .        .       349,  382 

c.  79  (Bankrupt  (Scotland)  Act) 84 

20  k  21  Vict  c.  85,  ss.  21  &  25  (effect  of  judicial  separation  or 
protection  order  as  regards  pn>perty)  ......  27 

T  T  2 
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21  &  22  Vict  c.  79  (as  to  crossed  cheques)  .        ^        .       «        .    •       ^ 
c.  108,  8s.  6 — 10  (same  subject)  ....       60 

23  Ic  24  Vict  c.  126  (C.  L.  P.  Act,  1860,  ss.  12—18  as  to  interpleader, 
g,v.) 87,73,76 

24  &  25  Vict  c.  96  (Larceny  Act,  9*  v-) 

26  ic  26  Vict  c.  37  (Friendly  Societies) 499 

c.  63  (Merchant  Shipping  Amendment  Act,  1862,  s.  67, 

Sufferance  Wharf) 388 

c.  88,  ss.  19  &  20  (trade  marks) 327 

c.  S9  {Companies  Aet,  IS62,  q,v,)        ....  29 

30  Vict  c.  29  (Leeman's  Act) 152 

30  &  31  Vict  c.  131  (Companies  Act,  1867,  s.  38,  as  to  contracts  to 

be  mentioned  in  prospectus)        ....  567 

c.  117  (Friendly  Societies) 499 

c.  142  (County  Courts,  s.  31,  interpleader)         «        .  73 

c.  144  (Policies  of  Assurance) 65 

c.  127  (Railway  Companies  Act,  1867),  and  30  &  31 
Vict  c.  126  (Railway  Companies,  Scotland,  Act 

1867),  both  made  perpetual  by  38  k,  39  Vict  c.  31 .  72 

32  k  33  Vict  c.  19  (Stannaries) 499 

c.  62  (Debtors  Act,  1869)       .        .v.       ,        ...  73 

c.  71  (Bankruptcy),  s.  6      .        .        .        •       >        .  81 

S.  11          •         .         •         •         ••  128 

8.  12 132 

s.  15  (property  of  bankrupt,  s.8. 5, 

reputed  ownership)      .    .  92 

8.87 131 

8.  9^  •  •  •  •      •  of 

S.94 90 

8.96 128 

33  &  34  Vict  c.  93  (Married  Woman's  Property  Act,  1870)    .        .  27,  99 

34  k  36  Vict,  c  101,  s.  7  (untested  chain  cables)    ....      153 
STEAMER  OR  STEAMERS, 

under  contract  for  sale  of  goods  to  be  shipped  by  s.  or  s.  during 
February  payment  to  be  made  in  cash  on  receipt  of  shipping 
documents,  held  that  buyer  was  bound  to  accept  a  part  that  was 
shipped  in  time,  although  the  remainder  was  shipped  too  late  .      384 
STEEL, 

where  orders  given  at  once  for  bundles  of  common  and  cast  s., 
held  one  entire  contract       ....«•..      166 
STEWARD  OF  COURT  LEBT, 

sale  of  office  of,  illegal 148 

STOCK-BROKERS 

considered  in  relation  to  the  usages  of  the  London  Stock  Exchange 

{q,v.) 442—485 

STOCK-EXCHANGE.    (See  London  Stock  Exchange.) 

STOCK-IN-TRADE, 

assignment  of,  in  security  {Lazarus  y.  Andrade)       .        .        .    .        47 
STOLEN 

instruments  purporting  to  be  payable  to  bearer  give  no  title,  un- 
less negociable  by  general  usage 62 

STOPPAGE  IN  TRANSITU, 

power  by  Tender  of  revesting  the  property  in  himself        .        .    .        67 
defeated  by  indorsement  and  delivery  of  bill  of  lading  for  value, 
Ac .        .        «7 
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STOPPAGE  IN  TRANSITU— wnMnued. 

warrant  may  be  so  framed  as  to  represent  the  right  at  an  end  .    .        70 

a  right  whereby  (the  goods  being  in  transitu  and  the  buyer  in- 
Bolrent)  the  anpaid  vendor  who  has  parted  with  property  and 
possession  revests  in  himself  the  possession  and  to  a  certain 
extent  the  property ,        .      333, 848 

the  phrase  s.  in  t  incorrectly  applied  to  the  jta  duponendi  reserved 
by  shipper  in  a  case  where  goods  were  shipped  freight  free  on 
board  the  consignee's  own  ship,  and  the  right  of  the  shipper  in 
the  goods  was  held  to  prevail  against  a  claim  for  freight  by  an 
assignee  of  the  ship 340 

case  in  which  the  term  incorrectly  applied  to  the  right  of  a  vender 
nndivested  of  the  possession  of  goods  in  a  warehouse  .        .        .      342 

competent  to  unpaid  vendor 348 

criteria  of  who  is  unpaid  vendor  for  the  purpose .        .       348, 349 

order  of  treating  s.  in  t. 350 

1.  What  are  the  criteria  of  transitus  (q,  v.)  .        .        .     350 — 362 

2.  By  what  act  is  stoppage  effected  .        .        .        .        .  362—365 

notice  (q,  v.)  sufficient 363 

by  whom  and  to  whom  notice  should  be  given      .  363,  36^ 
cases  where  notice  held  sufficient       ....      36r 

3.  The  legal  effect  of  stoppage  in  transitu       .        .        .  365 — 368 

vendor  simply  reinstated  in  his  rights  as  such    .        .      366 

Is  stoppage  a  rescission  7 366 

No  (and  why  not) 367 

right  of  8.  in  t.  is  preferable  to  any  claim  of  carrier 

except  proper  charges  for  goods  stopped        .        .      368 
is  available  against  sub-purchaser  (not  being  an  in- 
dorsee for  value  of  the  bill  of  lading)         .        .    .      368 

right  of  8.  in  t.,  how  defeated 368 — 375 

by  indorsement  for  value  of  B.JL.  to  person  in  hondfide      •      368 
but  this  operates  so  as  to  save  (cy  prei)  the  rights  of 
all  other    persons   consistently  with   the   purpose 
of   giving   effect   to   the  interest  of   the  onerous 

indorsee 869 

criteria  of  bona  fides  required 370 — 373 

effect  of  Factors  Acts  as  extended  by  the  Act  of  1877  .     373 — 375 
SUB-AGENT, 

for  sale  employed  by  a  factor,  held  not  in  privity  with  the  princi- 
pal so  as  to  entitle  the  latter  to  intervene  and  claim  proceeds  in 
hands  of  sub-agent  without  admitting  set-off  claimed  by  the 

sub-agent  against  the  factor 420 

SUB-CONTRACTOR 

for  railway  in  this  country,  guarantee  for  debt  of,  not  presumed  to 
be  within  the  authority  of  a  partner  in  the  firm  of  the  principal 

contractors       .        .        . 495 

"SUBJECT  TO," 

"  the  preparation  and  approval  of  a  formal  contract,"  qualifying 
proposals,  not  a  contract 141 

SUBJECT-MATTER 

of  contract  must  be  expressed  in  a  memorandum  of  a  bargain 

ander  the  Statute  of  Frauds 208,  21 S 

appropriation  of  goods  as  8.-m.  of  contract  by  act  of  one  party  in 

pursuance  of  contract  construed  to  be  with  the  concurrence  of 

both       •.••..i.***>      235 
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BUB-PDRCHASKR, 

vendor's  rights  bold  good  agninat 

Tcndor'e  rigbl  of  sltpppage   in  tramitu  htwIb  RgiUiiBt    Bi.-p.    (not 

being  bnndjldt  onerous  incioreee  ot  fi./t.) 3W 

SUB-BALE, 

b;  ft  rendee  baring  the  indicia  of  power  lo  sell,  creates  delivery 

and  actual  receipt  betneen  the  Gret  vendee  and  bie  vendor     ,     .       10 
privitj  ot  veodur  to  &.-B.  crealea  prtHumptiou  of  KlnuidoaJiieDt  of 

vondor'e  rights ,         .         .       IH 

fiUBBCBIPTION, 

tbc  mufft  formal  mode  of  dgijalure      ....         ,  .     .       SIS 

BnBSTANTIAL, 

BicepUon  from  properlj  sieigntii,  or  frosli  adriuict  entering:  inio 
the  □onaideratioD,  previ;ut8  iimitriimeiit  Iwiug  aa  act  cf  baitk- 

mptfj 85 

jierfomiiuice  nsodered  imffli»-ibto  liy  act  of  port;  charged,  or  in- 
(ihilitj  oE  B,  performnuce  declared  (Ihe  thing  b«iiig  in  itwelt 
poBBiblu),  the  other  party  is  aboolred  and  nui;  immediately  one 

tor  bitmcb 37S — 2dO 

BDBBnTDTED    CONTRACT, 

MCording  to  the  usage  of  the  Lnndon  Stadc  Exekanff  (f .r.)  eata- 
bllibed  between  the  altimnte  holder  of  the  ticket  or  hii  principal 
and  the  iasuer  of  the  ticket  or  his  principal   .  146.  446,  478 

ttmblr  Diat  the  b.  c.  to  far  ss  Tclalcs  to  the  liability  npon  ttie 
Bhnrcs  ie  between  the  rcapeotive  priaciiuils  aiitl  not  the  brokem 
who  in  diia  matter  contract  as  agents  only  .....       479 
SL'OOESBIVE    BILLS   OP    SALE, 

evasioa  of  Bilb  of  Iktle  Act  by,  cffeuUially  goonicd  BgninU.  t^ 

B.  9  of  the  Aut  of  1ST8 114,134 

SUCCESSIVE    DELIVKBIEa, 

intention  and  eCCict  of  contracts  for  Kile  of  f^itdn  by  e.  d.  coii- 

sidercd Sf' 1^251 

miJianrc  (>£  <)aiii;n;i-'s  in  case  of  lnTMich  by  seller  iif  such  corilr.'iclH  .        377 
SI'FFERAS<.^E    WUAHK, 

where  gooiiH  had  )>oen  Inndcl  on  a  s.  w.,  Itie  liolikr  of  one  of  ihc 
set  .if  liilt,-  uf  IndiriK  iluly  indorwd  enlillu.)  to  recover  v;,h,c 
from  a  person  who  had  oUaiiiol  Ihi'  ^uoils  upon  another  of  tlie 
set  Kuliseijiii'iilly  (;tnd  fraudulently)  i]id(«so<l  ....  3;ii( 
fvirn;  wbi-lliiT  warehoiisenum  of  goods  liuidcd  on  s.  w.  exnneriited 
by  dulivory  ujHin  any  one  of  the  hct  of  bills  uf  lading  piir- 
porliiiK  hi  be  indorsed,  irrenpective  of  the  fiu't  itint  the  owiier- 


SUGAR, 

Baleof  "filhnj:^"  . .  .  "proniptonenionlli— gooiiBiit  pcllcr'sri^k  for 

•DKDAY, 

included  in  rompiitntion  of  time  nlieri  a  nnmher  of  days  nre  men- 
tioned n<"  the  ]>eriiKl  fur  iJclitirj,  ki: 

•UNDAY    TBADTSO. 

law  iigaiiisl  dqiemls  on  Slnlute  29  Tar.  2.  c.  7 

eaiiCH  ri:sj)ei'lina loo 

,  t-RETY. 

for  buyer,  lins  not,  ns  such,  thr  ri^lit  In  skip  In  friiii<i/u,  but  if  he 
pays    lliu  debt   he  will    hccumc  entitled   to    tlio    righl    ts    the 
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SURETY— «m/mti«d. 

assignee  of  the  buyer  bj  virtue  of  the  5th  section  of  the  Mercan- 
tile Law  Amendment  Act  (19  «k  20  Vict.  c.  97)   .        ,        ,    .      349 
SURVEY, 

'*  guaranteed  to  pass  s."  in  contract  for  sale  of  *^  troop  stores,  viz., 
dietary,  &c.,"  held  not  to  exclude  further  implied  warranty  that 
the  supplies  furnished  should  be  sound  and  wholesome       .        .      325 
SURVIVE, 

does  an  action  for  fraud  s.  against  representatives  ?    .        .        .    .      561 
SYMBOLICAL    DELIVERY, 

incorrect  expression  sometimes  applied  to  an  act  such  as  delivery 
of  key  of  warehouse,  &c.,  but  is  inappropriate  to  delivery  of 

goods 181 

SYNDICATE, 

purchase  of  property  by  s.  who  got  up  a  company  to  buy  it       .    .      517 
TANNER, 

nota  '*  person  intrusted  '*  with  the  hides  within  the  meaning  of  the 
Factors  Act 419 

TELEQRAM, 

accuracy  of  t.  not  warranted  by  transmitting  company,  to  receiver 

of  message 34 

a  mode  of  expressing  consent  for  the  purpose  of  a  contract  .  .  135 
ineffectual  to  recall  letter  already  posted  accepting  an  offer  .  .  138 
sent  in  the  ordinary  way,  a  sufficient  memorandum  of  a  contract 

under  the  Statute  of  Frauds 221 

semble,  that  signature  of  receiving  clerk  on  t.  is  made  by  him  as 

agent  for  the  sender ;>22 

TENANT  AND  LANDLORD, 

rule  as  to  fixtures  relaxed  between 14  r/  scfj, 

TENANT  FOR  LIFE 

and  remainderman — strict  rule  as  to  fixtures  to  some  extent  relaxed 

between 13,  18 

where  t.  for  1.  is  dead  without  his  assignee  in  baiikruptoy  being 

aware  of  it,  a  sale  of  the  timber  on  the  estate,  is  not  binding  as 

a  contract ^        .        .    .      143 

TENANT'S  FIXTURES, 

whether  charge  over  1. 1  must  be  registered  under  Bills  of  Sale  Act  21 
are  not  goods  and  chattels  within  reputed  ownership  clause  of 

Bankruptcy  Act 93 

quare  whether  they  are  "goods"  within  the  17th  section  of  the 

Statute  of  Frauds 158, 161 

TENDER, 

advertisement  for  t.,  containing  announcement  that  '*  contractor 

will  have  to  sign  a  written  contract  after  acceptance  of  tender  " 

made  the  signing  of  such  contract  a  condition  precedent  of 

the  contract  being  concluded 141 

of  goods  contracted  for  in  monthly  quantities  made  at  request  of 

buyer  after  failure  of  seller  (not  at  request  of  buyer)  to  deliver 

in  due  time,  cannot  be  relied  on  as  a  t.  under  original  contract .      167 

meaning  of  t 277 

to  make  a  good  t,  there  must  be  an  opportunity  for  buyer  to  see 

that  the  goods  are  the  goods  contracted  for  .  .  .  «  277 
effect  of  t.  at  late  hour  on  last  da(y  allowed  for  delivery  .  .  .  278 
upon  t.  being  made  of  goods  according  to  contract  buyer  must 

receive  and  accept 2H(i 
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TENDER— am^nwAf. 

of  larger  or  smaller  qnantitj  of  goods  than  ordered  is  not  a  per- 
formance of  contract •        •    •      280 

of  goods  ordered  packed  with  other  goods  not  a  performance        •      281 

of  freight  accompanying  demand  of  goods  by  Imyer  (the  goodB 
being  physically  arriTed  at  the  end  of  their  journey)  ends  the 
tranMtui  .., 

a  similar  proceeding  sometimes  adopted  by  seller  (though  more 
formal  than  necessary)  to  eifect  stoppage  in  transitu         ,        •      363 
TEBMS 

of  contract  pat  in  writing  as  medinm  of  consent  cannot  be  raried 
by  parol  eridence 196 

if  put  in  writiog  but  not  as  medium  of  consent,  writing  not  con- 
clusive of  t. 198 

must  be  all  contained  in  the  memorandum  to  be  good  nnder  the 
Statute  of  Frauds 207 

where  dispute  as  to  t.  is  disclosed  by  the  document  relied  on  as  a 
memorandum  to  bind  the  bargain  under  Statute  of  Frauds,  the 

memorandum  is  insufficient 215 

TEST  ACTION 

may  be  arranged  for  in  regard  to  claims  to  rescind  contract 
of  membership  in  a  company,  without  prejudice  to  right  of 

action  in  the  event  of  winding  up 542 

"  THINGS  IN  ACTION  " 

excepted  from  "goods  and  chattels"  nnder  reputed  ownership 
clause  of  Bankruptcy  Act        •        . 92,  93 

what  are 94 

shares  in  company  legally  transferrible  and  of  which  bankrupt  is 
legal  owner,  are  not 94 

whether  shares  in  ordinary  partnership  are,  qvetre         •        •        .        95 

debentures  with  charge  over  property-  of  company,  are      .        .    .        95 

the  exception  does  not  extend  to  debts  due  to  bankrupt  in  the 

course  of  his  business 103 

THRESHING  MACHINE, 

expressly  made  for  threshing  wheat  in  the  field  ordered  by  fanner 
and  delivered  too  late  for  harvest,  held  a  groond  of  special 

damage 382 

TICKET, 

as  employed  in  carrying  out  transactions  for  sale  of  shares  upon 
the  Landon  Stock  Exchange  (^.  v.)}  its  nature  and  function 

444—446,  470,  474 

qvare  whether  the  substituted  contract  made  by  the  t.  is  made  by 

the  broker  issuing  it,  as  Vk  principal, — wmble  it  is  not         .       478,  479 

quare  whether  privity  is  established  between  the  constituent  of 
the  broker  who  is  ultimate  holder  of  the  t.  and  the  nominee  on 
the  t.,  in  the  case  where  the  t.  has  not  been  passed  by  the  jobber 
with  whom  the  broker  made  a  contract  on  behalf  of  that 
constituent  ? — temble  that  it  is 479 

(See  also  Name,) 
TIMBER, 

(growing)  sale  of,  to  be  felled  by  seller  executing  contract  for  sale 
of  goods 163 

in  the  rough  on  neutral  premises,  what  is  delivery  of    .        .        .181 

a  case  of  sale  of  t.,  as  illustrative  of  the  proposition  that  the  cri- 
terion of  transfer  of  possession  is  the  attornment  of  the  ware- 
);iou8eman.        «        •        .        «        ^        ,        ,        •        .        •    •      341 
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PAGE 

TIME 

and  manner  of  transfer  of  property  may  be  made  terms  of  con- 
tract  1, 2 

to  which  description  in  affidavit  prescribed  by  Bills  of  Sale  Act 

.  should  relate  is  that  of  registration  and  not  of  ezecutiDg  the 
bUlofsale 117 

of  filing  the  petition  for  bankruptcy  or  liquidation,  in  Bills  of 

Sale  Act 112 

construed  to  mean  time  of  act  of  bankruptcy  to  which  the 
title  of  the  trustee  can  relate  back 123 

of  delirery  where  an  express  term  of  contract  must  be  stated  in 
memorandum  to  bind  the  bargain  under  Statute  of  Frauds    .    .      214 

for  performance  of  promise  forming  consideration  for  promise  of 
contractor  charged  in  the  action  : — if  past,  plaintiff  must  hare 
performed ;  if  concurrent,  must  be  willing  and  ready  to  perform ; 
if  future,  must  be  willing  and  not  incapacitated  from  performing      275 

refusal  by  one  party  before  t  of  performance,  gives  the  option  to 
the  other  at  once  to  bring  an  action  for  breach  or  to  await  the 
t.  of  performance  and  keep  the  contract  open  in  the  mean  t.     .      276, 

377,  386 

allowed  for  delivery  or  payment  computed  exclusively  of  the  day 
of  the  contract 278 

where  contract  is  to  deliver  and  nothing  said  about  t.,  a  reasonable 
t.  is  implied 279 

construction  of  the  expressions  '*  months,"  ^*  days,'*  forthwith,  &c, 
in  regard  to  t  of  delivery 279 

if  contract  silent  about  delivery,  buyer  must  send  for  and  take 
away  goods  within  reasonable  t  after  request      ....      280 

where  nothing  said  in  contract  as  to  t.  of  payment,  obligation  on 
buyer  is  to  pay  in  cash  immediately  if  goods  specific,  if  not, 
immediately  on  goods  being  appropriated  and  ready  for  delivery      280 

of  shipment  of  goods  contracted  for  **  to  be  shipped,  &c."  within  a 
certain  date,  construed  as  part  of  the  description    .        .        .    .      308 

meaning  and  effect  of  contract  relating  to  t  of  shipment        .     309 — 313 

where  goods  were  to  be  dispatched  under  contract  within  certain 
t,  the  contract  was  satisfied  by  their  being  sent  off  in  lighters 
witbin  the  t.  specified 314 

where  t.  for  payment  specified  in  the  contract  was  *'  from  six  to 
eight  weeks,"  held  that  an  action  on  the  contract  brought  in 
forty-eight  days  from  date  of  contract  was  premature    .        .    .      314 

limited  in  warranty  of  a  horse  means  warranty  against  defects 
which  were  not  discovered  within  the  t. 323 

repudiation  by  seller  before  t.  of  performance — loss  contemplated 
at  t.  of  contract  as  the  natural  consequence  of  breach,  may  be 
claimed  as  special  damage 379 — 381 

and  therefore  failure  in  delivery  within  t.  specified,  if  ship  destined 
for  particular  voyage  ;  and  of  threshing  machine  for  threshing 
wheat  in  the  field,  held  a  ground  for  special  damage      .        .    .      312 
TIPPLING  ACTS, 

cases  under 153 

TITLE, 

warranty  of,  prima  facie  implied  in  sale  of  goods       .        .        .    .      328 
*•  TO  AKRIVB," 

construction  and  effect  of  contract  for  sale  of  goods  "  t.  &"    .      295,  296 
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••  TO  BB  SHIPFKD,  ETC." 

within  certuDdKte,iii  contract  of  Kale  of  gooila,  constnied  <u  wotds 

Ot  desQiiplioD 308 

THADE, 

oontract  geaerailj  In  ndi^int  oF  t  illegal ISO 

contract  [lartiallf  in  rGGtrainC  of  t.  niaj  be  good         .        .        .     .       ISO 
(And  see  Utage.'i 
TRADE  MACHISEBT 

BBdeOned  in  Bills  of  Bale  Act,  1878 32.111 

^ccpled  from  the  definition  of  personal  chBtt«lH    .        .        .         .        Ill) 
TllADEE, 

seizure  uid  mle  of  gooile  of  t.  in  eiecntion  for  nut  le«a  tbau  £50, 

BO  Mt  of  bfcnkcupicy 82 

Bitangemcot  lo  giTe  tavditor  of  t.  tlie  benefit  of  aecnrily  without 

■eUioK'  in  act  of  bknltniplcj 81 

poaseasion  order  or  disposition  of  bonkropt  being  a  t.,  creates 

reputed  ownership  under  Bankruptcy  Act 92,  9G 

CMea  illuBtrating  the  doctrine  of  repated  awncrebip  in  reference 

lot. 99,  100 

who  [a  ft  t.  within  reputed  ownerehip  clnuae  of  Bankruptcy  Act      .       103 
goods  of  t.  tBken  in  execution  for  judgment  exceeding  £60 ;  eheriff 
to  hold  proceeds  (or  fourteen  days  under  s.  87  of  BBiikiuplcy 

Act 131 

where  goods  of  t.  were  seiicd  1>eforc  net  of  bankruptcy,  the  sale  waa 
held  good  and  tlie  eiecutiun  creditor  secured  notwithsUDdlitc 

intervening  bankruptcy 133 

TRADITIO, 

necesauy  by  oiTil  law  (ffmp.  Jutt.)  to  transfer  the  property .        .  3 

■I'RANSFEK 

(combined  with  further  cha]^)  of  bill  of  «ale  o(  chattels  gocxl, 
without  re-rcgistratiou,  to  the  extent  of  the  amount  due  on 

original  bill 117 

TRANSFKll  OF  I'OSHKSSION, 

in  wbat  lious  it  consist .13:1 

implicii  bj  actual  receipt,  tho\i>;li  ii'>l  evi:iT  t.  uf  p.  aniouiils  lo 

actual  receipt 3r.  t 

may  ojiemte  coiidiiioiiidly 'Xt'i 

in  order  to  a  t.  of  p.  there  must  \te  concurring  bitcntiuu  of  llic  uiie 

to  give  and  of  the  other  to  take  [xiiVjCKiiiou 335 

under  nhnt  circumstances.  Dot  iiecedsnrily  amountinj;  to  actual 

receipt,  there  is  t.  of  p 335  rl  «■./. 

(n)  t.  from  teller  to  buyer  immediately        ....      S35 
(fr)  t.  tv)  Iiniids  of  buyer's  agent  (warehouscmRn  or  carrier).       3.16 

by  sea :!;»;— S41 

by  land 34 1 

(c)  by  attornment  of  wnrchouscniiui 341 

(rf)  gwds  remaining  in  actual  custoily  of  vendor         .      H42 — 317 
wlicllier  atliinl  delivery  of  jiort  o[icrales  an  t.  of  p.  of  whulc       .     .      :i47 

transfp;k  ok  I'liorEiiTY. 

vihctlier  inteniicd  that  t.  of  p.  shall  lake  place  immediately  or 

not 22I>-2:H 

when  1.  of  p.  not  intended  to  take  place  immediately,  what  are 

the  .■nnditinns  on  which  it  i«  lo  lake  place  ....      2.14—274 

eilccl  of  shij-mcnt  upon  t.olp. 23^— 2t;7 
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PAOB 
TRANSFER  OF  PROPERTY—cowftintieci. 

which    is   immediately  effected  by  intention  of    contract    not 
(generally)  at  once  accompanied  by  complete  poflsession        .    .      27G 
and  in  such  case  the  property  transferred  is  qualified  by 
certain  rights,  called  the  **  Tcndor's  rights  "       .        ,        .      329 
TRANSFER  OF  SHARES, 

execution  and  delivery  of,  necessary  for  carrying  out  a  contract  for 

sale  of  shares  made  on  the  London  Stock  Exchange  Qq.  v.)      .    .      444 
executed  in  fovour  of  person  (being  capable  of  contracting  and 
having  agreed  to  take  the  shares)  named  in  ticket,  shares  paid 
for  and  differences  settled,  intermediate  contractors  exonerated ' 

^  by  the  usage 445 

into  name  of  infant,  although  registered,  does  not  exonerate  the 
jobber  who  has  passed  the  name        ......  445,  473 

executed  by  seller  in  favour  of  a  stranger  bars  right  to  enforce 

specific  performance  of  the  contract 447 

upon  tender  of  the  t.  to  a  member  of  the  Stock  Exchange  who  has 

agreed  to  tak^  up  the  shares,  he  is.  bound  to  pay  the  price      .    .      447 
winding  up  intervening  before  transfer  does  not,  in  contracts  made 
on  the  Stock  Exchange,  prevent  the  right  to  indemnity  being 
exacted  (^guare,  whether  the  result  is  different  in  contracts  not 
made  on  the  Stock  Exchange)      ....        449,  450,  451,  45i> 
ultimate  buyer,  in  whose  favour  a  t.  of  s.  has  been  executed,  held 

bound  to  indemnify  seller 451 — 454,  458 — 4G0 

TEAJ^SITUS, 

being  at  an  end  does  not  show  that  goods  are  accepted  by  buyer      170 
is  at  an  end  when  goods  at  repository  of  carrier  which  buyer  has 

constituted  his  warehouse 183 

or  where  they  await  the  buyer's  orders  to  give  them  a  new  destina- 
tion       ...        . 184 

the  view  that  there  is  no  "  actual  receipt "  within  the  Statute  of 

Frauds  until  end  of  transitus  stated 184 

and  supported  by  authority 185 

and  on  principle 18<» 

goods  in  transitu  subject  to  be  in  certain  circumstances  revested  in 

seller 227 

the  right  of  stpppage  in  transitu  considered       .  .        .        348 — 375 

the  criteria  of  t,  considered 350 — 362 

there  can  be  no  t.  after  the  goods  are  actually  received  by  the 

buyer        ....  350 

as  by  delivery  into  buyer's  own  ship  without  reserving  the 

jut  disponendi 350 

and  so  by  delivery  of  goods  intp  ship  chartered  by  buyer 

under  charter  party  containing  a  demise  of  the  ship        .    .      350 
secus^  where  the  charter  party  is  a  mere  contract  for  carriage      351 
goods  delivered  to  shipping  agent  of  buyer  arc  in  transitu    .        .      361 
goods  in  the  hands  of  an  agent  in  the  capacity  of  carrier  are  in 

transitu  ;  of  a  warehouseman  are  not 351 

goods  in  the  hands  of  agent,  ordinarily  a  carrier,  but  who  has 
entered  into  a  new  contract  of  bailment  with  the  buyer  by 

storing  the  goods  for  him,  t.  is  at  an  end 351 

so  where  goods  in  the  hands  of  packer  or  other  agent  in  a  place 
which  buyer  has  made  the  repository  of  his  goods,  ^.  is  at  an 

end 351 

conversely  where  person,  ordinarily  a  warehouseman,  receives  the 


PAoa 

THANSITirS-amtiAued. 

i^oods  to  a.v»it  shipment  for  a  further  destinBtion  nnder  the 

buyer'))  origiaat  order,  the  t.  in  n^t  ended 3fi2 

Hid  where  wharfinger  andertukua  tliu  conveyance  ashore  in  lightcrK, 
Lot  the  goods  while  in  the  lighters  is  not  al  an  end  .        .         .       352 

Iliere  goode  though  inlendcd  for  a  market  elsewhere  are  for  the 
nonient  statioaory,  the  crucial  qucKtiun  ii ;  an  the;  ihen  at  a 
Btoge  of  their  joomey,  or  at  the  disposal  of  the  buyer  and 
fruiting  his  directiong  as  to  an j  ulterior  destination  J      .        .     ,      362 
Ibis  iUnatrated  by  caae  o(  Dixim  t.  Baldwin          .        .        S52 — 355 
recent  cases  iilostraling  the  critcria^ — 
Eiiparln  Gibbet,  In  re.  Whitirortk 356 
In  re  tt'eridell,  Er parte  JiarrxiP 356 
Ex  partr  Watrnin,  In  re  Lnce 866— 35» 
Itiu-al  end  of  the  e 358 

flBoditionB  onder  which  t.  ended  of  goods  still  in  the  hiludB  of  the 

tomarding  agaut 3&8 

end  of  t.  anticipated 360 

what  if  tortioualy  ngainit  the  carrier  .         .         ....      36U 

is  ended  by  the  termination  of  the  voyage  or  journey  and  a  demand 

of  the  buTor  accompaniod  by  tendetof  freight  or  charges   .        .      3ei 
end  of  the  t.  may  be  postponed  by  act  of  the  buyer  rejectiug  the 

good8 3«1 

rejeotion  by  insolvent  buyer  may  be  intended  either  to  prolong  the 
mt  offer  to  rescind,  wliich  in  such  a  cose  is  binding  on 

the  trustoB 363 

t  of  right  of  stoppage  by  indorsement  of  the  h.\L.  to  bamA 

B  fiie  pnrchBsor  before  the  end  of  the  / 3S8 — 373 

partial  defeat  by  operation  of  the  Factors  Act  as  extended  by  tbe 

Act  of  1877 373—375 

THAVELLSR, 

of  wliolesalc  dealer  preenmably  not  authorised  to  sign  contract  as 

ngtnl  for  persons  called  on  by  him 222 

•TROOl'    STOKES," 

viz.,  diclarj,  Ik.,  contracted  for,  "  guarantt'cii  to  |u»ss  survey,  ic." 
held  to  ini]ily  wanmity  ihnt  supplies  sliiiuld  bu  sound  and  whole- 
some as  well  aa  that  tbey  sbould  pass  survey         .        .        .    322,  325 
TROVE  K, 

old  form  of  action  based  upon  possession 333 

(And  sec  VoHxeethm.) 
TRUST, 

goods  and  chattels  held  in  t.  arc  not  witbin  reputed  ownership  of 

trustee D7 

TRUSTEE, 

in  hastir'Hptcy  (j.p.)  takes  subject  to  the  equities  afffcting  the 

bankrupt 53 

time  to  which  title  of  t,  relates  b.ick  .        .         ....      Oi'i,  afi 

questions  of  competition  between  t.  and  particulai  assignee    .      79 — 127 
questions  between  t.  and  execution  ereditur   ....      127 — 134 

"  I.  selling  under  i>o»er  of  sale,"  a  sutHcicnt  designation  of  vendor 

iu  memorandum  under  Statute  of  Erauda 209 

TUEmi-S, 

sale  of  t.  to  be  removed  by  the  purchaser,  q«rrri-  whether  aalc  of 

"goods"under  17th  scutioQ  of  Sutute  of  Frauds  .        .        .     .       160 
(See  Serf,  li'kirvinj'i  SH'idef.y 
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ULTERIOR    DESTINATION, 

given  to  goods  under  new  directions  from  buyer  does  not  prevent 

.    transitns  being  ended  when  goods  have  arrived  in  hands  of  agent 
awaiting  his  disposal  of  them     ......        352,  353 

ULTIMATE  HOLDER, 

of  the  ticket  (^.  v.)f  according  to  the  usage  of  the  London  Stock 
Exchange^  becomes  liable  to  deliver  transfers  according  to  the 
ticket,  and  upon  due  delivery  to  receive  payment  from  the 
issuer  of  th^  ticket  of  the  price  mentioned  thereon,  and  upon 
settlement  of  these  obligations,  the  intermediate  jobber  (having 
settled  the  difference  according  to  his  contract)  is  discharged  .      445 

jBettl^meot  between  u.  h«  (being  the  seller)  and  the  broker  who 
issued  the  ticket,  creates  a  privity  between  the  seller  and  the 
employer  of  that  broker  to  the  effect  that  the  latter  was  bound 
to  indemnify  the  former 446 

temblc  that  this  is  not  less  the  case  although  the  ticket  contain- 
ing the  substituted  contract  was  not  passed  between  the  same 
members  of  the  Stock  Exchange  as  those  who  made  the  original 

contract 479, 480 

ULTIMATE  PURCHASER, 

of  shares  upon  the  Stock  Exchange  in  whose  favour  a  transfer  had 
been  executed,  held  bound  to  indemnify  the  seller  451 — 154,  458 — 161 
ULTRA  VIRESy 

loan  of  money  u,  v.  of  a  building  society  held  not  binding  on  the 
society  ;  but  the  directors  who  had  held  out  the  secretary  as 
having  power  to  borrow  and  receive  the  money  held  liable.        .      393 

examples  of  acts  which  are  u,  v,  of  commercial  corporations     .    .      500 
UNCERTAIN  ORDER, 

given  to  an  agent  is  fulfilled  so  far  as  relates  to  the  duty  of  the 
agent  by  performance  according  to  the  construction  bona  fide 

adopted  by  the  agent 297 

UNDER  SHERIFF, 

sale  of  office  of ,  illegal 148 

UNDERTAKING, 

of  company  charged  by  bonds  or  debentures 48 

different  construction  of  word  **  u."  in  securities  of  railway,  &c.,  com- 
panies incorporated  by  special  Act,  from  that  adopted  in  regard 
to  securities  of  companies  incorporated  under  the  General  Acts  .   48  n, 

judgment  creditor  may  have  receiver  (or  receiver  and  manager) 

of  railway  company,  by  Act  of  1867 .72 

UNLAWFUL,    ^^ee  Illegal:  Illegality.) 
UNPAID  VENDOR, 

vendor  who  has  given  credit  by  taking  a  bill  (the  buyer  becoming 
insolvent)  is  an  u.  v 848 

criterion  appears  to  be  whether  on  striking  out  of  the  account  any 
credit  given  by  consignee  in  respect  of  unpaid  or  immatured 
acceptances,  there  will  appear  a  balance  against  him     .        .    .      349 

surety  for  buyer  is  not  n.  v.,  but  may  become  entitled  to  assignment 
of  the  rights  of  the  u.  v.  by  paying  the  debt        ....      349 

entitled  to  delivery  of  goods  from  the  master  of  the  ship  on  being 

satisfied  that  the  claim  is  made  by  an  u.  v 366 

UNSOUNDNESS 

in  horse,  what  amounts  to 323,  324 

USAGE, 

that  foreign  bonds  are  dealt  with  in  this  country  as  negociable  is 
primd  facie  evidence  of  u.  that  they  are  negociable    ...        59 
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fAOW 
USAQE— cnnfiHwif 

that  scrip  c«rlU)c«tcit  ot  utiarea  in  s  bank  ore  n<7^ociablE  prored 

Md  held  good  inuml-all  v.  Metro.  Bank) f.9 

nwiBl  be  grurral,  to  mokd  an  iDstniment  negocisble        .        .        .         BI 
that  bill  of  lading  iodoTBiid  [or  Tnluable  consideration  to  a  perton 
uol  in  malajidf  tnmafcre  the  property  freed  from  any  right  to 

slop  in  tra  ntilu S7 

Ktpecting  wrranU  for  iron  e^tabtiahcd  <tt  MfTchaHt  Baittinf 

Cb.  T.  Jluoiix  BtHtni-r  vitrei  C». f,i 

&OI10  MtkbUAed  mskiDg  warranta  negnciable e9 

erideneo  of  u.  idmisaible  to  show  that  variance  immat^risl,  where 

ttnmii  not  plain);  contradictory 112 

of  trade  that  broker  jinrchflsins  m  broker  but  without  disclosing 

biK  pritioipkl,  may  be  sued  on  the  coatraot,  mny  lie  good  .  .  311 
of  inercbanta,  that  where  an  agent  in  this  country  for  a  foreign 
oonidgnor  aeiids  the  bill  of  lading  to  the  raerehant  to  whom  they 
are  eMosigned.  with  a  requtRt  fur  bin  acceptance  of  hillti  of 
(rzclian^  the  latter  is  not  to  keep  the  bill  of  lading  without 
accepting  the  bilii  of  eichnngo  ....  25fi — 262,  216 
In   parllcalar  trade  dstcrniinea   whether  ^ent  for  sale  is  pre- 

Bumably  •ntboriacd  to  ^ve  a  warrimty 324 

bf  n.  of  tmde  a  factor  is  presumed  to  have  power  lo  >ell  the  ^ooda 

to  his  oirn  name,  and  as  if  be  were  principal  .        .     .       409 

when  coQtTset  is  made  b;  broker  he  is  prcaumsbly  anthorbed  to 
deal  according  to  the  u.  of  the  market,  provided  it  ia  fail  Bod 
not  »ucb  as  to  change  the  easential  character  of  the  hroker'a 

employment  aa  Nch 43< 

but  no  n.  cwn  juatify  a  person  employed  m  broker  for  otle  aetiiig 

OB  principal  piucbascr 427 

an  iTisaranoe  broker  had  not  in  the  absenoe  of  proof  of  n.,  general 
authority  to  pay  a  loss 

iin«.  Iiv  u..  authority  to  effect  n  policy  in  hia  own  name 
qwrrr  wliether  a  u.  for  bniker  and  underwriter  to  set  off 
premiums  on  other  piiliciea  can  lie  jiooil  to  bind  the  em- 
ployer ot  (lie  bmker      CW — 441 

Ix'livecn  insiimni-e  bnikers  and  undcrivriters  in  I-onilon  for  the 
liiller  t.>  (■i'^e  the  hrnkcr,  liC'Mes  his  commisjiion  of  S.'>  per  cent.. 
a  [.''■"•"'•y  "I"  allimnni't  uf  £\i  per  cent,  on  profits,  iietd  good     .       442 
of  TjimdoH   Sfi-rk  Ej-rhiiigr  {iix:).  in   regard  to  contracts  for  the 

wile  of  abnrcs 442—48-. 

summary  of  ii.  .is  stilted  by  the  r-ir<l  Chancellor  (Cairnsl  in 

CVjW// V.  //rw/.inr 143 

|pf;al  effect  ot  tbie  u.  nci'ording  (o  the  divisions    .        .         .       44.% 
.Iclailiil  ^tatciiiciits  of  the  u.  (6V-\.-//  v.  Bn>t.;i;-)  (s]iei.-ial 


•iri-ing  t.  Slii/ii-  yd  ("[jccial  ca.-^c) 
■rr;i  V.  .Y,r/i,ill 

■o.vsiuku.vtiox, 

it,  fi.r  V.  <■.  ni-i'/  Lie  n  frniidiilcTit  coiivynj 
:\h.  c.  r,.  if  iiiiulc  with  notiul  iiit.til  to  ,1 
r  f-r  V.  c.  ill  fTooil  fiiith  n,.t  offwlcd 


rii].li-y  An   i 
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VALUABLE  CONSIDERATION— co««w«^. 

good  faith  for  y.  c.  by  a  person  not  having  notice  of  act  of 

Bankruptcy 90 

purchaser  for  y.  c.  in  good  faith  at  sale  by  sheriff  in  execution 
probably  protected  notwithstanding  prior  act  of  bankruptcy  of 
which  he  has  no  notice 130 

bond  fide  indorsee  for  v.  c.  of  B.jL.  acquires  the  property  freed 
from  the  vendor's  right  of  stoppage  in  trarmtu      .        .        .    .      3G8 

question  (on  which  the  Judicial  Committee  and  the  Court  of 
Appeal  have  pronounced  diversely)  whether  it  is  necessary  that 
the  V.  c.  should  be  given  on  the  faith  of  the  instrument,  or  whether 
the  principle  is  that  the  indorsement  must  be  given  for  good 
consideration  in  the  sense  that  an  obligation  existing  before  the 
indorsement  will  be  sufficient 370 — 372 

conclusion  arrived  at  that  the  latter  view  is  the  correct  one  .        .      372 

person  taking  transfer  of  a  "  document  of  title  '*  from  vendor  h(ma 
fide  and  for  v.  c.  protected  against  vendor's  lien  or  right  to  stop 
in  tranMtu,  by  Factors  Act,  1877 374,  418 

(And  see  Value.) 
VALUE, 

an  element  in  the  definition  of  sale 1,  2 

bona  fide  transferee  fur  v.  of  negociable  instrument  exempted  from 
being  obliged  to  restore  the  property  under  the  Larceny  Act      .        56 

privilege  of  such  hmd  fide  transferee  considered  generally    .      67  et  seq, 

indorsement  of  bill  of  lading  for  v. 67 

substituted  by  Lord  Tenterden's  Act  for  "  price  "  under  Statute  of 
Frauds 162 

to  be  rendered,  where  an  express  term  of  the  contract  must  be 
stated  in  memorandum  to  bind  the  bargain  under  the  Statute  of 

Frauds 214 

VARIANCE, 

question  whether  v.  material  in  determining  whether  there  is  con- 
sent so  as  to  make  a  contract 142 

where  terms  not  plainly  contradictory  there  may  be  evidence  of 
mercantile  usage  to  show  no  variance 142 

between  bought  and  sold  notes  may  be  shown  by  extrinsic  evidence 
as  to  meaning  of  subject-matter  mentioned  therein  respectively      213 

between  bought  and  sold  notes,  its  effect 433 

apparent  v.  capable  of  explanation  by  mercantile  usage,  to  show 
that  it  is  immaterial ....  434 

between  the  objects  of  prospectus  and  of  memorandum  of  associa- 
tion  registered  after  an  application  has  been  made  for  shares 
is  a  ground  for  holding  that  there  is  no  contract  to  take  shares  .     533, 

544 
"VENDOR" 

not  a  sufficient  designation  of  the  party  selling,  in  a  memorandum 
of  the  contract  under  the  Statute  of  Frauds        ....      209 

there  may  be  a  true  relation  of  v.  and  purchaser,  although  the  rela- 
tion is  one  of  agency  as  well.  This  is  the  case  where  consignor 
abroad  acta  for  a  consifrnee  in  this  country 348 

(And  see  Vendor's  It'njht;^^  UnjMid  Vendor.) 
VENDOR'S  RIGHTS. 

representation  that  v.  r.  are  at  an  end  by  delivery  of  warranty 
according  to  custom  in  the  iron  trade 69 

until  parted  with  the)*e  is  no  actual  receipt  under  the  Statute  of 

Frauds 188 
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VENDOR'S  RIGHTS-«m/inu«i. 

this  test  applied  in  various  cases  where  goods  remained  in  aotoal 
cnstody  of  vendor .        ......        .        .        .     188 — 194 

remaining  in  the  goods  notwithstanding  transfer  of  the  property 
by  the  sale  and  qualifying  the  right  of  property  so  transferred, 
the  subject  of  the  6th  Part  of  this  work  .        .        .  329—375 

are  larger  than  mere  right  of  retention  or  lien        .       .       •       •      329 

exist  independently  of  the  terms  of  the  contract        .        .        .    .      331 

if  credit  is  given,  v.  r.  are  in  abeyance  during  currency  of  the 
credit 331 

but  revive  on  buyer*s  insolvency 331,  342,  343 

held  to  be  at  an  end  where  buyer  had  elected  to  take  bill  of 
exchange  in  lieu  of  cash  for  the  sake  of  saving  the  discount  .    .      332 

hold  good  against  sub-purchaser 332 

where  no  credit  given,  entitle  vendor  to  make  payment  a  condi- 
tion precedent  of  transfer  of  possession 333 

and  to  make  a  delivery  so  as  to  operate  only  conditionally      .      335 

are  at  an  end  (except  so  far  as  they  may  become  revested  by 
stoppage  in  traTuUu,  the  buyer  being  insolvent)  upon  delivery 
to  carrier  to  carry  them  to  the  buyer 341 

question  whether  any  and  what  terms  in  a  warrant  or  certificate 
of  manufacturer  as  to  goods  remaining  on  his  premises  amount 
(whether  by  usage  of  trade  or  otherwise)  to  a  representation 
that  V.  r.  are  at  an  end 343 — 346 

not  determined  by  delivery  of  the  goods  to  the  buyer  as  bailee  for 
a  special  purpose 346 

in  what  cases  determined  by  the  actual  delivery  of  part         .        .347 
criterion  is  whether  the  act  is  intended  as  an  act  of  delivery 

of  the  whole 347 

*  this  intention*  not  easily  presumed  where  goods  are 

in  actual  custody  of  vendor 347 

re-instated  (in  case  of  buyer*s  insolvency)  by  stoppage  in  transitu 
iq,v.^ 348,366 

such  right  preferable  to  any  claim  of  the  carrier,  except  the  charges 
proper  to  the  goods  carried j    .      368 

defeated  (under  Factors  Act,  as  extended  by  the  Act  of  1877)  by 
transfer  of  "  document  of  title  "  to  person  taking  it  bond  fide 
and  for  valuable  consideration 373,  418 

(See  also  Unpaid  Vendor,    Stoppage  in  transitu,  IVansitus,') 
VERBAL 

acceptance  of  written  offer  binds  the  offerer  under  the  Statute  of 

Frauds 207 

VOID  AND  VOIDABLE, 

contracts  of  infants  voidable  by  common  law,  void  by  statute  .    .        24 

bill  of  sale  is  void  under  Bills  of  Sale  Act,  as  against  execution 
creditor  or  trustee  in  bankruptcy         .        .        .        .        ,        .112 
when  avoided  by  creditors,  is  void  altogether  .        .        .    .      125 

sale  is  void  of  goods  to  be  used  for  an  illegal  or  immoral  purpose  .      146 

agreement  that  property  of  A.  shall  on  bankruptcy  become  pro- 
perty of  another,  is  void  as  contrary  to  policy  of  the  bankruptcy 
laws 151 

contract  contrary  to  direct  prohibition  of  statute  is  void        .        .      152 

sale  of  shares  in  banking  companies  unless  numbered  void  by 
Leeman's  Aot 152 

contract  by  way  of  wagering  void  by  statute 154 
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VOID  AND  yOlDABhE^eontiniud, 

in  order  that  a  contract  may  be  voidable  the  person  claiming  to  set 
it  aside  must  be  able  to  give  and  must  give  restitution  on  his 
side 511 

contracts  voidable  by  reason  of  taking  advantage  of  drunkenness  or 
lunacy 612 

contracts  voidable  by  reason  of  breach  of  the  duty  imposed  by  a 
fiduciary  relation 514 — 521 

in  contract  of  insurance  there  is  a  duty  of  disclosure  of  all 
material  facts  by  the  insured,  and  on  his  failure  to  do  so  the 
contract  is  voidable  621 — 523 

meaning  and  effects  of  **  voidable  "  as  applied  to  a  contract        .  523 — 52H 

as  applied  to  contracts  to  take  shares  in  a  company        .        .     527 — 543 

VOLUNTARY 

settlement  made  in  contemplation  of  insolvency  is  a  fraudulent 

conveyance  under  the  Stat.  13  Eliz.  5 80 

instance    of   such    deed  by  person  embarking  in  a  hazardous 

business .        •        .        81 

WAGER, 

action  on  w.  denied  (without  statute)  by  the  Scotch  Courts ;  by 

statute  in  England 153 

though  void  by  statute  not  illegal,  and  therefore  money  paid  at 

request  for  settlement  of  w.  may  be  recovered    ....      154 
a  speculative  contract  entered  into  in  the  manner  in  which  such 
contracts  are  usually  made  in  the  Stock  Exchange,  is  not  void 

as  aw 154,583 

though  a  contract  merrly  to  pay  differences  according  to 
the  price  of  shares  on  a  certain  day  would  be  void  .    .  154,  485 
WAINSCOT, 

pictures  in  lieu  of  w,  are  part  of  freehold 6,  14 

WARDEN 

of  the  Fleet,  corrupt  sale  of  office  of 147 

WAREHOUSE, 

goods  represented  to  be  at  home  in  w.  by  form  of  warrant     ,        .        70 
by  [notorious  custom  of  wine  and  spirit  trade,  goods  are  left  in 

bonded  w.  of  seller  until  required 101 

repository  of  carrier  adopted  by  purchaser  as  his  own  w.       .        .173 
order  for  goods  ''  to  be  dispatched,  &c. "  executed  as  soon  as  goods 

have  left  seller's  w 236 

goods  in  w.  of  buyer  are  in  his  actual  possession  for  all  practical 

purposes 334 

WAREHOUSE  KEEPER'S  CERTIFICATE, 

a  '*  document  of  title  "  as  defined  by  the  Factors  Acts       .        .    .      419 

WAREHOUSEMAN, 

may  make  himself  responsible  to  two  parties,  on  the  principle  of 

estoppel  or  holding  ant 39 

but  if  he  has  not  made  a  representation  on  the  faith  of  which  one 

has  acted,  may  interplead  under  the  C.  L.  P.  Act,  1860      .        .        37 
does  not  become  bailee  of  indorsee  of  warrants  or  delivery  order 

until  he  attorns 69 

has  no  implied  authority  to  accept  goods 169 

goods  delivered  to  w.  of  purchaser  are  actually  received  by  him     .      181 

z  z 
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WAREHOUSBMAN-H»n/mw«rf. 

IB  an  agent  whose  proper  function  is  to  recdye  and  keep  gooda 
for  another 1^ 

so  if  buyer  constitutes  earner  his  w.  in  respect  of  the  goods  they 
are  actually  received  by  him 182 

same  criterion  applies  to  end  of  transits IBS 

of  vendor  to  become  w.  of  buyer  requires  the  consent  of  the  three 
parties 186 

delivery  order  not  lodged  with  w.,  insufficient  to  effect  delivery    .      187 

carriage  made  on  verbal  order,  used  and  sent  back  to  be  kept  until 
purchaser  went  abroad  held  to  be  in  custody  of  maker  as  w.       .      192 

spirits  kept  after  sale  by  spirit  merchants  in  bonded  warehouse 
entered  in  name  of  the  buyer  held  to  be  kept  by  them  as  w.,  and 
therefore  actually  received  by  buyer 193 

where  goods  landed  on  captain's  entry,  qui^re  whether  w.  ex- 
onerated by  delivery  to  holder  of  one  of  the  set  of  bills  of  lading 
purporting  to  be  endorsed,  irrespective  of  the  fact  that  the 
ownership  is  in  another  who  has  acquired  title  by  a  prior  in- 
dorsement of  another  of  the  set ;  semble  that  be  is  not 
exonerated 340 

where  goods  are  in  a  warehouse,  the  attornment  of  the  w.  is  the 
criterion  of  transfer  of  possession         .        .        .        .       i.        .      341 

where  vendor  is  also  w.,  he  does  not  by  giving  a  delivery  order  for 
the  goods,  taking  bills  for  the  price,  divest  himself  of  his  rights 
as  vendor,  but  these  revive  upon  the  insolvency  of  the  buyer 
during  the  currency  of  the  credit 342 

delivery  to  buyer  of  part  of  a  parcel  of  goods  by  w.  with  the  in- 
tention of  at  once  delivering  the  whole  necessarily  implies 
att<»Dment,  and  therefore  a  complete  transfer  of  possession  to 
the  buyer 347 

when  the  agent  holding  goods  for  the  buyer  acts  in  the  capacity  of 

w.  there  is  no  transitiu 351 

and  this  although  such  agent  is  ordinarily  a  carrier         .    .      351 

when  a  person  whose  ordinary  business  is  that  of  a  w.  receives 
goods  to  await  shipment  under  the  original  (xmtract  between 
buyer  and  seller,  the  goods  are  still  in  tramitn  ....      352 

or  if  he  undertakes  the  lighterage  of  the  goods,  the  goods  on  board 

the  lighters  are  still  in  tranntu 352 

attornment  of  w.  to  buyer  less  important  now  than  formerly  for 
determining  the  vendor's  rights,  by  reason  of  the  Factors  Act, 
1877 374,  41S 

entrusted,  as  such,  with  goods  cannot,  by  unauthorised  dealing 
with  them,  give  a  title  under  the  Factors  Acts    .        .        .       415,  419 

WAREHOUSE-RENT, 

payment  of  by  buyer  and  acceptance  of  by  seller,  held  by  Lord 
EUenborough  to  show  executed  delivery  putting  an  end  to 
vendor's  rights 188 

WARRANT, 

East  India  w.  hold  not  negociable  {Taylor  v.  Trueman^         .        .  69 
for  payment  of  dividends  at  the  Bank  of  England  held  not  nego- 
ciable (^Partridge  v.  Bank  of  England) 59 

lor  goods,  negociable  ? 5g 

no  usage  established  nuiking  it  so 69 
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WARBAIHT— continued. 

but   may  confer  priyileges  on  holder  by  the  principle  of 

estoppel  or  representation 70 

and  under  Factors  Acts 71 

excluded  from  definition  of  a  bill  of  sale  under  Bills  of  Sale 

Act 109 

when  indorsed  oyer  does  not  constitute  actual  receipt  until  attorn- 
ment of  warehouseman  to  indorsee 187 

is  a  '*  document  of  title  "  as  defined  by  the  Factors  Acts         .        .      419 

WARRANTY, 

representation  with  invitation  to  act  on  it  equivalent  to  w.       .    .        34 

otherwise  if  no  invitation  to  act 34 

tele$^apb  company  give  none  to  receiver  of  message  for  accurate 

transmission 34 

(properly  so  called)  distinguished  from  the  essential  stipulation 

which  is  implied  in  a  sale  by  description 301 

when  a  sale  by  description  is  accompanied  by  an  express  limita-  . 
tion  in  regard  to  the  warranty  of  quality,  that  does  not  qualify 
the  essential  stipulation  as  to  the  goods  answering  the  descrip- 
tion   302 

sale  with  w.  referring  to  a  sample  distinguished  from  sale  by 

sample 307 

(properly  so  called)  defined 319 

arises  where  there  is  a  representation  relied  on  by  buyer  as  the 

consideration  for  some  part  of  his  promise 320 

statement  made  by  seller  at  time  of  contract  is  a  w.  if  parties 
intend  the  seller  as  part  of  the  contract  to  undertake  that  the 

statement  is  true 321 

where  parol  evidence  of  w.  is  admissible 321 

"sound  to  the  best  of  my  knowledge  but  I  will  not  warrant  him" 
held  to  be  a  w.  that  seller  knew  of  no  unsoundness         .        .    .      322 

construction  of  express  w.  in  writing 322 

express  w.  not  extended  by  implication 322 

unless  purpose  for  which  the  goods  are  required  is  expressed  .      322 
express  w.  of  one  quality  leads  to  inference  that  statement  of 

another  quality  is  not  intended  to  be  a  w 322 

the  word  "  warranted  "  in  sale  of  a  horse  construed  as  w.  of  sound- 

ness  only 322 

statement  in  advertisement  of  vessel  as  "  copper  fastened"  held  to 

be  a  w 322 

in  answer  to  question  in  treaty  for  sale  of  a  locomotive  "  fire- 
box and  tubes  are  copper  "  held  to  be  a  w 323 

time  limited  in  w.  means  w.  against  such  faults  only  as  are  dis- 
covered within  the  time 323 

effect  of  w.  coupled  with  condition  for  return         ....      323 

effect  of  w.  of  soundness  in  horse  defined 323 

general  w.  does  not  usually  apply  to  patent  faults  ....      324 
whether  agent  has  implied  authority  to  give  w.  depends  on  usage 

of  the  market 324 

general  rule  of  English  law  that  there  is  no  implied  w.  of  quality .      324 
exceptions, 

sales  by  description 325 

sales  for  a  particular  purpose 325 
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WARBASTY'-corUinued, 

sale  of  provisions 326 

qualified  w.  by  manofactnrer  of  fitness     ....       326 
imposed  by  statute  in  regard  to  articles  with  trade  mark  .        .    .      327 

implied  w.  of  title  on  sale  of  goods 327,  328 

measure  of  damages  in  action  for  breach  of  w.  depends  on  similar 

principles  with  damages  for  breach  of  essential  term  of  contract      384 
where  goods  have  been  resold  under  a  similar  warranty  the  liability 

under  the  latter  w.  is  the  measure  of  damages  under  the  first     . 
And  (if  opportunity  has  been  given  of  defending  an  action)  costs 

may  be  recovered  as  special  damages 385 

^tkgre  whether  auctioneer  has  any  implied  power  to  give  w.      .    .      423 
representation  made  under  such  circumstances  that  an  invitation 

to  act  on  it  is  implied,  renders  the  person  making  it  liable  as 

upon  a  warranty 511 

WEIGHING, 

machines  held  to  be  part  of  land  (^d;  ^ar^«  ^xfi^firy)    ...  6 

of  goods  where  to  be  done  by  seller  or  by  both  parties  concurrently, 

presumed  to  be  a  condition  precedent  of  the  property  passing    .      229 
secus  where  to  be  done  by  buyer  only,  for  his  own  satisfaction       .      230 

WHARF, 

is  not  market  overt 56 

WHARNCLIFFE  MEETING, 

instituted  by  Standing  Order  of  the  House  of  Lords  as  a  check  on 
the  powers  of  directors  of  companies 501 

WHISKEY, 

left  in  bonded  warehouse  of  seller  not  in  his  reputed  ownership    .      101 
coloured  w.  for  African  trade,  case  where  held  to  be  an  implied 

warranty  of  merchantable  quality 389 

WHOLE, 

what  is  meant  when  possession  is  said  to  go  to  w.  consideration  of 
contract 275 

where  goods  are  ordered  in  tenns  providing  for  successive  de- 
liveries, question  considered  whether  the  fulfilment  as  to  one  or 
more  of  such  deliveries  goes  to  w.  consideration  of  contract     281 — 294 

representation  by  seller  such  that  the  buyer  relies  (and  is  entitled 
to  rely)  on  it  as  entering  into  the  consideration  of  the  buyer's 
w.  promise,  creates  an  obligation  on  the  seller  of  the  essence  of 
the  contract 320 

WHOLESALE  DEALER, 

special  contract  with  w.  d.  by  retail  dealer  for  supplying  the 
latter  with  goods  which  he  was  to  sell,  held  to  place  the  goods 
under  his  reputed  ownership 318 

WHOLESALE  IMPORTER, 

contract  by,  with  retail  dealer  for  weekly  supplies  of  Ostend 
rabbits  held  to  imply  a  warranty  that  the  rabbits  should  be  sent 
in  such  condition  as  to  be  capable  of  being  retailed  as  wholesome 
food.        .' 326 

WHOLLY  BY  FRAUD  OF  THE  SHIPPER, 

where  bill  of  lading  includes  goods  not  on  board  w.  &c.,  master 
who  has  signed  bill  is  excused      •        • 6G 
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WILFUL  FALSEHOOD, 

or  intenfian  to  deceive  is  the  pst  of  fraud,  as  distinguished  from 
a  representation  with  an  invitation  to  act  on  it  which  creates  a 

•    liability  as  upon  warranty        .        . 511 

this  is  the  case  in  an  action  for  deceit  against  directors  to 
make  them  personally  liable  for  mis-statements  in  pro- 
spectus or  reports 551 — 658 

dicta  in  Peek  v.  Gurney  explained  consistently  with  this 

view       ...  561 

WILL, 

cases  relating  to  w.  illustrating  the  question  of  what  is  meant  by 

signature 216 

WIFE, 

presumption  as  to  authority  of  w.  as  agent  for  husband  to  bind  him 
by  making  purchases  upon  credit,  considered  by  the  Court  of 
Appeal  in  DebenJuim  v.  Mellon 403 — 407 

WINDING  UP, 

preference  given  in  w.  up  to  bonds  or  debentures  containing  charge 
over  "  undertaking  "  or  "  property  and  effects  "  .        .        .        .        48 

liquidation  in  voluntary  w.-up  is  agent  for  sale  (with  right  to  take 
possession)  on  behalf  of  all  concerned 53 

landlord  protected  in  right  to  distrain  for  rent  after  winding  up, 
though  only  entitled  to  prove  in  respect  of  rent  accrued  before  .        79 

order  for  w.-up  in  regard  to  fradulent  preferences,  analagous  to 
onler  of  adjudication 91 

of  company  supervening  upon  sale  of  shares  in  the  company  on 
the  Stock  Exchange,  does  not  prevent  the  buyer  having  to  pay 
for  and  indemnify  the  seller  against  the  liability  on  the  shares 
QqvarCy  whether  there  is  any  difference  in  case  of  contracts  not 
made  on  the  Stock  Exchange) 449,  450 

commencement  of  w.-up,  is  the  period  fixed  for  determining  the 

liability  of  members  of  an  incorporated  company         .        .        .      527 

if  winding  up  ensues,  after  a  shareholder  has  taken  proceedings  to 
rescind  his  contract  of  membership,  he  does  not  obtain  complete 
restitution 585 

if  winding  up  (or  declared  insolvency  followed  by  winding  up) 
occurs  before  the  sliareholder  has  commenced  proceedings  for 
rescission,  his  right  to  rescind  is  abandoned        .        .        .      536 — 538 

WINE, 

in  case  of  sale  of  w.  by  sample,  the  principles  of  the  right  of  re- 
jection discussed S06 

WOOL, 

contract  for  sale  of  w.  about  equal  to  samples,  &c 304 

"  WORLDLY  LABOR," 

statute  of  Chas.  II.  against  exercising  w.  1.  on  Sunday  .        .        .155 

WORK, 

done  and  materials  supplied,  action  for,  ])y  coii  tract  or  for  fixtures, 
does  not  lie  where  dui  ing  progress  of  the  work  pnimises  have 
been  destroyed  by  accidental  fire 230 

WORKS, 

contract  for  w.  upon  land  often  accompanied  by  equitable  assign- 
ment of  contractor's  plant 50 

3  A 
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PAOK 

if  execution  of  w.  contracted  for  npon  land  becomes  impossible  by 
destruction  of  the  premises,  the  contractor  may  lose  the  fruit 
of  his  labour,  as  he  cannot  recover  upon  a  quantum  meruit   .        .317 

WRIT  OF  RESTITUTION 

may  be  awarded,  under  Larceny  Act  to  owner  of  goods  p|t)6ecutiog 
thief  to  conviction 56 

WRITING, 

terms  of  contract  committed  to  w.  as  medium  of  consent  cannot  be 

proved  by  parol  evidence 196 

if  terms,  part  in  writing,  but  not  as  medium  of  consent,  w.  not  con- 
clusive       198 

offer  in  w.  verbally  accepted,  binds   the   offerer  under  the  Statute  of 
Frauds     207 
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In  one  volume,  8vo.,  price  lis.,  doth, 


A  COMPENDIUM  OF  THE  LAW  RELATING  TO 

EXECUTORS  AND  ADMINISTEATOES, 

WITH 

AN  APPENDIX  OF  STATUTES, 

ANNOTATED  BY  MEANS  OF  REFERENCES  TO  THE  TEXT. 

By  W.  GREGORY  WALKER,  B.A., 
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a  Manual  of  the  Law  of  Partition  and  of  Sale  in  lieu  of  Partition,''  and 

Editor  of  Griffith's  "  Married  Women's  Property  Acts." 


"  We  highly  approve  of  Mr.  Walker's  arrange- 
ment. .....  Tne  Notes  are  fuU,  and  as  far  as 

we    have  been  able   to  ascertain,  carefully  and 

accurately  comjMled We  can  commend 

it  as  bearing  on  its  face,  evidence  of  skilful  and 
careful  labour,  and  we  anticipate  that  it  will  be 
found  a  very  acceptable  substitute  for  the  oonderous 
tomes  of  the  much  esteemed  and  valued  Williams." 
— l^no  Times 


"  Mr.  Walker  is  fortunate  in  his  choice  of  a  sub- 
feet,  and  the  power  of  treating  it  succinctly,  for 
the  ponderous  tomes  of  Williams,  howerer  latnfac- 
tory  as  an  authority,  are  necessarily  inconvcnieot 

for  reference  as  well  as  expensive On  the 

whole  we  are  inclined  to  think  the  book  a  good  and 
useful  one."— -J^nr  Jntmal* 


In  one  thick  volume,  8va,  price  30r.,  cloth  lettered, 

THE 

SUPREME  COURT  OF  JUDICATURE  ACTS 
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ANALYTICAL  INDEX. 

Suonb  libitum. 
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AND  A  TIME  TABLE. 

By  WILLIAM  DOWNES  GRIFFITH, 
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RICHARD  LOVELAND  LOVELAND, 
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REVIEIVS. 


"Our  modem  reform  is  real,  and  it  is  certainly 
beneficent,  and  depending  as  it  does  mudi  upon  the 
decisions  of  the  judges,  it  is  no  small  advantage  that 
it  is  so  ably  explained  by  such  authors  and  editors 
as  Mr.  Griffith  and  Mr.  Loveland." — Law  Times. 

"  Mr.  W.  Downes  Griffith  appears  to  have  met 


with  the  success  which  we  confidently  anticipated 
for  his  book  when  it  first  came  out.  Ilis  system  of 
annotation  remains  fuller  than  that  of  most  of  his 
contemporaries,  and  rises  not  unfrequently  10  the 
rank  of  an  Excursus  on  a  branch  of  Law.  ■— /  '^ 
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In  royal  i2mo.,  price  41*.,  cloth, 
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JUDICATURE  ACTS  AND  RULES, 
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sututes.  is  very  convenient    llie  chapter  on  the  Lands  Clauses  Act  is  especially  good.**^Law  TifiuM. 
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unpretending  work,  which  is  at  least  more  useful  than  certain  larger  law  books  we  know  oV—^oikitor^ 
j9urtuU, 

In  8vo.,  price  2&r.,  cloth, 

A     SELECTION     OF 

PRECEDENTS    OF    PLEADING 

manlier  tte  Jutricature  Ects 

IN  THE  COMMON  LAW  DIVISIONS. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence ;  and 

an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  present  time. 

By    JOHN    CUNNINGHAM, 

Of  the  Middle  Temple,  Barrister-at-Law,  Author  of  the  "  Law  Relating  to  Parliamentary 

and  Municipal  Elections  :''  and 

MILES    WALKER    MATTINSON, 
Of  Gray*s  Inn,  Barrister-at-Law. 


REV  I  E  W  8. 


"  The  notes  are  very  pertinent  and  satisfactory ;  the  introductory  chapters  on  the  present  system  of 
pleading  are  excellent,  and  the  precedents  will  be  found  very  useful.  —/rwA  Laiw  Times. 

"  For  pupils,  also,  and  beginners  at  the  bar,  the  book  will  be  verv  useful ;  because  these,  never  having 
served  an  apprenticeship  to  the  old  system,  are  very  apt  to  omit  allegations,  essential  in  certain  cases  to 
the  validity  of  a  pleading.  l*he  authors  of  the  book  before  us  have  introduced  their  collection  of  forms  to 
the  reader  by  an  essay  on  pleading  under  the  new  rules ;  and  we  think  that  a  perusal  of  this  essay,  which 
is  written  in  an  attractive  style,  would  do  a  great  deal  of  good  both  to  barristers  and  masters.  .  .  . 
We  think  that  the  authors  have  deserved  well  of  the  profession,  and  that  they  have  produced  a  book 
likely  to  grow  in  favour  even  among  those  who  at  first  might  conceive  a  prejudice  against  a  work  of  this 
kind." — Law  yoMmal. 

"A  work  which,  in  the  compass  of  a  single  portable  volume,  contains  a  brief  Treatke  on  the  Principles 
and  Rules  of  Pleading,  and  a  carefully  annotated  bodv  of  Forms  which  have  to  a  great  extent  gone 
through  the  entirciy  separate  sifting  processes  of  Chambers,  Court,  and  Judges'  Chambers,  cannot  fall 
to  be  a  most  useful  companion  in  the  Practitioner's  daily  routine.'  —f^aw  Ma^azifuatid  Review, 

**  The  work  contains  a  treatise  on  the  new  rules  of  pleading  which  u  well  written,  but  would  bear  com- 
pression. To  most  of  the  precedents  there  are  notes  referring  to  the  dedsions  which  are  most  useful  to 
the  pleader  in  connection  with  the  particular  cause  of  actkm  involved.  We  are  disposed  to  think  that  this 
is  the  most  valuable  portion  of  the  work.  It  is  extremely  convenient  to  have  some  work  which  collects 
notas  of  this  sort  in  connection  with  pleading."— HS'«/«»ftfrr*  Jamntai, 


8  gXJBVUH  *  HATVS8,  BSIX  TABD,  TSKPU  BAB. 

In  8va»  price  lor.,  doth, 

THE  TAXATION  OF  COSTS  EN  THE 

CROWN  OFFICE. 

COMPRISING  A  COLLECTION  OF 

6/7/5  of  Costs  in  the  various  matters  Taxable  in  that  Office; 

INCLUDING  COSTS  UPON  THB 

PROSECUTION  OF  FRAUDULENT  BANKRUPTS, 

AND  ON  APPEALS  FROM   INFERIOR  COURTS; 

TOGETHER  WITH 

A  TABLE  OF  COURT  FEES, 

AND  A  SCALE  OF  COSTS  USUALLY  ALLOWED  TO  SOLICITORS  ON 

THE  TAXATION  OF  COSTS 

ON   THE   CROWN   SIDE   OF  THE   QUEEN'S   BENCH   DIVISION   OF   THE    HIGH 

COURT  OF  JUSTICE. 

By    FREDK.    H.    short, 

CHISP  CLBRK  IN  THB  CROWN  OFFICB. 

*'  This  is  deddedly  a  useful  woric  on  the  subject  of  those  costs  whidi  are  UaUe  to  be  taxed  befbie  die 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of  '  Solicitor '  might  now  well  be  substituted), 
or  before  the  master  of  the  Crown  Office ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing 
costs  for  taxation  in  the  Crown  Office,  or  when  taxing  an  opponent's  costs.  Country  solidton  will  find 
the  scale  relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costs  are  taxed  in  the  Ciown  Office. 
The  '  general  observations '  constitute  a  useful  feature  in  this  manual." — Law  Ttmet.  ^ 

"  Tms  book  contains  a  collection  of  bills  of  costs  in  the  various  matters  taxable  in  the  Crown  Office. 
When  we  point  out  that  the  only  scale  of  costs  available  for  the  use  of  the  general  body  of  solicitors  b  that 
puliished  m  Mr.  Corner's  book  on  'Crown  Practice'  in  18441  ^<  hxve  said  quite  ounigh  to  prove ^e 
utility  of  the  work  before  us>  I 

**  In  them  Mr.  Short  deals  with  *  Perusals,'  *  Copies  for  Use,'  *  Affidavits,'  *  Agency/  *  Correspondence,* 
'Close  Coi»es.'  'Counsel,'  'Affidavit  of  Increase,'  and  kindred  matters;  and  adds  some  useful  remarks 
on  taxation  of  'Costs  in  Bankruptcy  Prosecuuons,'  *Qmc  Warruni0,*  •MmMdamtu*  'Indictments,' 
and  'Rules.' 

*'  We  have  rarely  seen  a  woric  of  this  character  better  executed,  and  we  fed  sure  that  it  will  be 
thoroughly  appreciated."— Zaw  Journal, 

"  The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  aroearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitioners.  Mr.  Snort  gives,  in  the  fint 
place,  a  scale  of  costs  usually  allowed  to  Solicitors  on  the  taxation  of  costs  in  the  (^wn  Office,  and 
then  billn  of  costs  in  various  matters.     These  are  wdl  arranged  and  clearly  printed." — Selicitm^  yotimml. 

In  one  volume,  8vo.,  price  2&r.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP; 

WITH  SPECIAL  REFERENCE  TO 

Sl^atter0  of  Eitual  anH  fl)rnamentatfon9 

AND  THE  MEANS  OF  SECURING  THE  DUE  OBSERVANCE  THEREOF, 

AND  CONTAINING  IN  EXTENSO, 

WITH    NOTES   AND   REFERENCES, 
THE    PUBLIC    WORSHIP    REGULATION    ACT,    1874  ;    THE 
CHURCH    DISCIPLINE    ACT;    THE    VARIOUS    ACTS    OF 
UNIFORMITY;  THE  LITURGIES  OF   1549,    1552,  and    1559, 

COMPARED  WITH  THE  PRESENT  RUBRIC: 

THE    CANONS;    THE    ARTICLES; 

AND  THE 

INJUNCTIONS,  ADVERTISEMENTS,  AND  OTHER  ORIGINAL 

DOCUMENTS  OF  LEGAL  AUTHORITY. 

By    SEWARD     BRICE,    LL.D., 

OF  THE  INNER  TEMPLE,    BARRISTER-AT-LAW. 

"  To  the  vast  number  of  people  who  in  various  ways  are  interested  in  the 
working  of  the  Act,  Mr,  Bricks  volume  cannot  fail  to  be  welconie.  It  is  wtll 
conceived  and  carefully  executedy — The  Times. 
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In  one  volume,  8va,  1879,  pi^ce  2ot.,  doth, 

A    TREATISE 

ON  THE  RULES  WHICH  GOVERN 

THE    CONSTRUCTION    AND    EFFECT 

OF     . 

STATUTORY   LAW. 

WITH   AN   APPENDIX 

Of  certain  Words  and  Expressions  used  in  Statutes,  which  have  heen 

Judicially  or  Statutably  construed. 

By    henry     HARDCASTLE, 

OF     THE      INNER     TEMPLE,      BARRISTER-AT-LAW. 

Editor  of*'  Bushby*s  Election  Law,**  **Hardcastl^s  Election  Petitions f* 
and  Joint-Editor  of  " Election  Petition  Reports** 


"  We  should  be  doing  less  than  justice,  however,  to  the  usefulness  of  Mr.  Hardcastle's 
book,  if  we  did  not  point  out  a  valuable  specisd  feature,  consisting  of  an  appendix 
devoted  to  the  collection  of  a  list  of  words  which  have  been  judicially  or  statutably 
explained,  with  reference  to  the  cases  in  which  they  are  so  explained.  We  believe  this 
is  a  feature  peculiar  to  Mr.  Hardcastle's  Treatise,  and  it  is  one  which  cannot  fisdl  to 
commend  itself  to  the  profession." — Law  Magazine  and  Reinew. 

**  A  vast  amoimt  of  information  will  be  found  in  its  pages — much  of  it  arranged  so  as 
to  be  got  at  without  much  difficulty.  The  chapters  and  sections  being  headed  with  lines 
of  indication.  We  can  only  hope  Mr.  Hardcastle  will  receive  that  measure  of  success 
to  which  the  amount  of  labour  which  he  has  evidently  bestowed  upon  the  work  entitles 
him." — Law  Times, 

**  Its  method  and  object  are  excellent,  and  it  appears  to  be  the  fruit  of  much  careful 
study." — Daify  News. 

In  one  thick  volume,  8vo.,  1873, 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY ; 

Comprising  the  Bankruptcy  Act,  1869 ;  the  Debtors  Act,  1869  ;  the  Insolvent  Debtors 
and  Bankruptcy  Repeal  Act,  1869 ;  together  with  the  General  Rules  and  Orders 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts ; 

With  the  Praotioe  on  Prooednre  to  Adjndioation,  Prooedore 

to  Liquidation,  Prooedore  to  Composition,  and  Procedure 

under  Debtors'  Summons,  Scales  of  Costs  and 

of  Allowance  to  Witnesses. 

Copious  Notes,  References,  and  a  very  full  Index.  Second  Edition.  By  Hbnry  Phiup 
RocHB  and  William  Hazutt,  Barristers-at-Law,  and  Registrars  of  the  Court 
of  Bankruptcy. 


Id 


wanxB  ft  KftTm,  bux  tasd,  tehtu  bax. 


Third  Edidon,  in  Sra,  1876,  price  ay.,  doth. 


PROBATE,  LEGACY,  AND  SUCCESSION  DUTIES. 

COMPRISING  THB 

36  GEO.  IIL,  Cap.  52 ;  45  GEO.  IIL,  Cap.  28 ;  55  GEO.  IIL,  Cap.  184 ; 

AND  16  &  17  VICT.,  Cap.  51 ; 

WITH  AN  INTRODUCnON,  COPIOUS  NOTES,  AND  REFERENCES 

To  all  the  Beaded  dues  in  England,  Scotland,  and  Ireland; 
KS  APPEHDDC  OF  STATUTES,  TABLES.  AVD  A  EVLL  OTDEX. 

By  ALFRED   HANSON, 

OF  THS  MIDDLE  TEMPLE,   ESQ.,  BARRISTER-AT-LAW  ; 
COMPTROLLER    OF     LEGACY    AND    SUCCESSION     DUTIES. 

INCORPORATING  THE  CASES  TO  MICHAELMAS  SITTINGS^  i87«. 

"  It  is  the  only  complete  book  upon  a  subject  of  great  importance. 

"  Mr.  Hanson  is  peculiarly  qualified  to  be  the  adviser  at  such  a  time.  Hence  a  Tohime 
without  a  riraL" — imw  Ttmes, 

**  His  book  is  in  itself  a  most  useful  one ;  its  author  knows  erery  in  and  oat  of  the 
subject,  and  has  presented  the  whole  in  a  form  easily  and  readily  handled,  and  with  good 
arrangement  and  clear  exposition." — Solicitor/  Journal, 

In  royal  8vo.,  1877,  price  iQr.,  doth, 
LES  HOSPICES  DE  PARIS  ET  DE  LONDRES. 


THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V.  THE  ATTORNEY-GENERAL). 

Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law, 

late  Fellow  of  Trinity  College,  Cambridge. 

In  preparation,  and  to  be  published  immediately  new  Rules  are  issued, 

CORNER'S    CROWN    PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice ;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  Allowances,  &c. 

SECOND   EDITION. 
By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  R.  L.  LOVELAND, 

Of  tJu  Inner  Temple^  Barriater-nt'Law^  EdUor  of  '*  Ktlyn^*  Crvwm  Casts,**  and 
'*  Halts  Essay  on  ihs  Rights  of  the  Crown  in  the  Sea  Shore.** 


In  8vo.,  1867,  price  idr.,  cloth, 

THE   CHARITABLE   TRUSTS   ACTS,   1853,  1855,    1860; 

THE  OHABITT  OOIOOSSIONESS  JUEISDIOTIOV  AOT,  1862; 
THE  SOMAN  OATHOLIO  OHABITIES  ACTS : 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time.  Forms  of  Decla- 
rations of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.     Second  Edition. 

By  Hugh  Cooke  and  R.  G.  Harwood,  of  the  Charity  Commisaon. 


««i 


Charities  are  so  numerous,  so  many  persons  are 
directly  or  indirecf  ly  interested  in  them,  they  are  so 
much  abused,  and  there  is  such  a  growing  aesire  to 
rectif>r  those  abuses  smd  to  call  m  the  aid  of  the 
commissioners  for  a  more  beneficial  application  of 
their  funds,  and  we  are  not  surprised  to  receive  a 


second  edition  of  a  coUectioa  of  all  die  statutes  that 
regulate  them,  admirably  annotated  br  two  such 
competent  editors  as  Mcsus.  Cook«aiid  Haiwood, 
whose  official  experience  peculiaii^  qaalifics  ' 
for  the  task."— Z^rar  Times. 
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In  one  Tolume,  royal  8vo.,  1877,  price  30r.,  doth, 

THE  DOCTRINES  AND  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

By    WILLIAM    JOYCE, 

OF    LINCOLN'S     INN,     B  A  R  R  I  STE  R-AT-L  A  W. 


**  Mr.  Joyce,  whose  learned  and  exhaustive  work  on  '  The  Law  and  Practice  of  Injunctions,'  has 
gained  such  a  deservedly  high  reputation  in  the  Profession,  now  brmgs  out  a  valuable  companion  volume 
on  the '  Doctrines  and  Principles  of  this  important  branch  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  ia  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited ;  while  at  the 
same  time  no  sutement  of  a  princiule  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts  has  been  adhered  to.  Written  as  it  is  bv  so  acknowledged  a  master  of  his  subject, 
and  with  the  conscientious  carefulness  that  might  be  expected  trom  him,  thb  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  Student — who  wants  to  grasp  principles  freed  from  their  superincum- 
bent details— and  to  the  Practitioner,  who  wants  to  refresh  his  memory  on  points  of  Doctrine  amidst  the 
oppressive  details  of  professional  work." — Law  MagoMtiu  and  Rtvitw, 

BY  THE  SAME  AUTHOR, 
In  two  volumes,  royal  8vo.,  1873,  price  7or.,  doth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS. 

KMBRACING  ALL  THE  SUBJECTS  IN  WHICH 

COURTS   OF  EQUITY  AND  COMMON    LAW 

HAVE  JURISDICTION. 

By    WILLIAM    JOYCE, 

OF    LINCOLN'S    INN,   BARRISTER-AT-LAW. 


REVIEWS. 


"A  work  which  aims  nt  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
whidi  is  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  oe  a  welcome  offering  to  the 
profession  and,  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  olthe 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and  fame." — Law  MagoMim 
and  Revitw, 

"  Mr.  Joyce  has  produced  not  a  treatise  but  a 
complete  and  compendious  ex/asUionot  the  Law 
and  Practice  of  Injunctions  bom  in  equity  and  com- 
mon law. 

"  Part  III.  b  devoted  to  the  practice  of  the 
Courts.  Contains  an  amcunt  of  xuUnaSU  and 
technical  matter  nowhere  else  collected. 


**  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painsuking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  JoMmal, 

"  He  does  not  attempt  to  ^o  an  inch  bejrond  that 
for  which  he  has  express  written  authority ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"  The  work  b  something  more  than  a  treatise  on 
the  Law  of  Injunctbns.  It  gives  us  the  general 
law  on  almost  ever^  subject  to  which  the  process  of 
injunction  b  applicable.^  Not  only  Englbh,  but 
American  decbions  are  cited,  the  aggregate  number 
being  ^,500.  and  the  statutes  cited  160^  whilst  the 
index  IS,  we  think,  the  most  elaborate  we  have  ever 
seen— occupying  nearly  aoo  pages.  The  work  b 
probably  entirely  exhaustive." — Leew  Timos, 


**  This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  b  no  ordinary  work.  It  b  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  nractice  will  be  found  of  incalculable 
value.  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  friends  as  Mr.  Joyce^s  exhaustive  work.  It  is  alike  indbpensable  to  members  of  the  Co:nmoo  Law 
and  Equity  Bars.  Mr.  Joyce's  great  wofk  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  Hu  index  Is  Tery  full  and  well  arranged.  We  feel  that  thb  worit  is  destined  to  take  its  place 
as  a  standard  text-book,  and  the  text-book  on  the  paiticalar  subject  of  which  it  treats,  llie  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The jmbUshers,  as  uscal,  have  acquitted 
themselves  in  a  manner  deserving  of  the  hig|i  repotation  they  bear."— CWnAs  Lemo  younimi, 

c  a 
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HIGGINS'S  DIGEST  OF  PATENT  CASES. 


Price  2ls., 

A  DIGEST   OF   THE   EEFOBTED   OASES 


RELATING  TO  THE 


LAW   AND    PRACTICE   OF 

LEHERS  PATENT  FOR  INVENTIONS, 

Decided  from  the  passing  of  the  Statute  of  Monopolies  to  the  present  time; 

Together  with  an  Appendix,  giving  the  Reported  Cases  from  June  1875  ^^  Maidi  1880^ 

as  also  some  Cases  not  reported  elsewhere. 

By  clement    HIGGINS,   M.A.,  F.C.S., 

OP  THB  INNBR   TBMPLB,  BAKRXSTKR-AT>LAW. 


**  Mr.  Higgins's  work  will  be  tiseful  as  a  work  of  reference.  ^  Upwards  of  700  cases  are  digoted :  and, 
besides  a  tiSle  of  contents,  there  is  a  full  index  to  the  subject-matter ;  and  that  index,  which  greatlT 
enhances  the  value  of  the  book,  must  have  cost  the  author  much  time,  labour  and  dkought.** — Lam  Vamrmai. 

" '  This  is  essentially,'  says  Mr.  Higgins  in  his  preface,  '  a  book  of  reference.'  It  remains  to  oe  added 
whether  the  compilation  is  reliable  and  exhaustive.  It  is  only  fair  to  say  that  we  diiak  it  is ;  and  we  will 
add,  that  the  arrangement  of  subject-matter  (chronological  under  each  heading,  the  date,  and  double  or 
even  treble  references  being  appended  to  every  dedsionTand  the  neat  and  carefully-executed  index  (which 
is  decidedly  above  the  average),  are  such  as  no  reader  of  '  essentially  a  book  of  reference*  oould  quanrd 
wiih.''—Spliciiort'  youmoL 

"  On  the  whole  Mr.  Higgins's  work  has  been  well  accomplished.  It  has  aUj  fulfilled  its  object  by 
supplying  a  reliable  and  authentic  summary  of  the  reported  patent  law  cases  decided  in  Rnglu**  courts  of 
law  and  equity,  while  presenting  a  complete  history  of  legal  doctrine  on  the  points  of  law  and  pnctioe 
relating  to  its  subject.  — frisk  Law  Times, 

**  Mr.  Higgins  has,  with  wonderful  and  accurate  research,  produced  a  work  whidi  is  mudi  needed*  since 
we  have  no  collection  of  patent  cases  which  does  not  terminate  years  ago.  We  consider,  too,  if  an  inventor 
furnishes  himself  with  this  Digest  and  a  little  treatise  on  the  law  of  patents,  he  wfll  be  able  to  be  as  much 
his  own  patent  lawyer  as  it  b  safe  to  be." — Scientific  and  Literary  Keoiew. 

*'  Mr.  Higgins's  object  has  been  to  supply  a  reliable  and  exhaustive  summary  of  the  reported  patent  cases 
decided  in  English  courts  of  law  and  equity,  and  this  object  he  aopears  to  have  attained.  The  classifica- 
tion b  excellent,  being,  as  Mr.  Hig^ins  venr  trul^  remarks,  that  which  naturallT  suggests  itself  from 
the  practical  working  of  patent  law  nghts.  The  lucid  style  in  which  Mr.  Higgins  has  written  his  Digest 
will  not  fail  to  recommend  it  to  all  who  may  consult  his  book ;  and  the  very  copious  index,  together  with 
the  table  of  cases,  will  render  the  work  especially  valuable  to  professional  men.'^JfcjtM^  yammai. 

**  The  appearance  of  Mr.  Higgins's  Digest  is  exceedin|;ly  op{>ortune.  The  plan  of  the  work  is  definite 
and  simple.  We  consider  that  Mr.  Higgins,  in  the  production  ot  thb  work,  has  met  a  long-felt  demand.  Not 
merely  the  legal  profession  and  patent  agents,  but  ]>atentees,  actual  or  intending  inventors,  manufacturers, 
and  their  scientific  advisers  will  find  the  Digest  an  invaluable  book  of  reference."— Oi«iK«»/  News» 

"The  arrangement  and  condensation  of  the  main  principles  and  facts  of  the  cases  here  digested  render 
the  work  invaluable  in  the  way  of  reference."— kS'/ajMsn/. 

"The  work  constitutes  a  step  in  the  right  direction,  and  it  b  likely  to  prove  of  much  service  as  a  guide, 
a  by  no  means  immaterial  pomt  in  its  favour  being  that  it  includes  a  number  of  comparatively  recent 
cases.'* — Engineer. 

**  From  these  dedsions  the  state  of  the  law  upon  any  point  connected  with  patents  may  be  deduced. 
In  fme,  we  must  pronounce  the  book  as  invaluable  to  all  whom  it  may  concern.**— ^M«r;^^n[^  yomrmst  tf 
Science. 

In  8vo.,  price  dr.,  sewed, 

A  DIGEST  OF  THE   REPORTED  CASES 

RELATING    TO  THE 

UW  AND  PRACTICE  OF  LETTERS  PATENT  FOR  INVENTIONS 

DECIDED 

BETWEEN  JUNE  1875,  and  MARCH  1880: 

TOGETHER  WITH 

SOME     UNREPORTED     CASES. 

FORMING 

AN    APPENDIX    TO    DIGEST    OF    PATENT    CASES. 

By    CLEMENT    HIGGINS, 

BARRISTBR-AT-LAW. 
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In  Sto.,  price  251.,  doth, 

THE   LAW  OF  COMPENSATION 

FOB  IiANDS,  HOUSES^  ^to.. 

Under  the  Lands  Clauses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts, 

THE  ARTIZANS  &  LABORERS'  DWELLINGS  IMPROVEMENT  ACT,  1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS, 
Much  enlarged^  with  many  additional  Forms^  including  Precedents  of  Bills  of  Costs, 

By  eyre    LLOYD,    of  the  Inner  Temple,    Barrister-at-Law. 

"  A  fourth  edition  of  Mr.  LloytFs  valuabU  trtatis*  has  Just  been  fublisked  F«w  branches  of  the  law 
^eet  so  many  and  such  important  interests  as  thai  which  gives  to  prioait  individuals  compensation  for 
property  compuUorUy  taken  for  the  purpose  of  public  improvements.  The  questions  which  arise  under 
the  different  Acts  of  Parliatnent  now  in  force  are  very  numerous  and  tii/jScutt,  and  a  collection  ^decided 
cases  epiiomised  and  well  arran£edt  as  they  are  in  Mr.  Lloyd*s  work,  caunotfail  to  be  a  welcome 
addition  to  the  library  of  all  who  are  interested  in  latuUd  property ^  whether  as  owners,  land  agents^ 
public  officers  or  soUcttors.** — Midland  Countibs  Hbeald. 


"  It  b  with  much  fjadficadon  that  we  have  to 
express  our  unhesitatmg  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  pubhc  at  large.    Thoroughly 


satisfactory  it  appears  to  us  in  every  point  of 
view— comprehensive  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  exposition." — Irish  Lam 
Times. 
In  providing  the  legal  profession  with  a  book  which  contains  the  decisions  of  the  Courts  of  Law  and 
Equity  upon  the  various  statutes  relating  to  the  Law  of  Compensation,  Mr.  tyre  Lloyd  has  long  since 
left  all  comMitors  in  the  distance,  and  his  book  may  now  be  considered  the  stotndardwork  upon  the 
subject.  ThejUan  of  Mr.  Lloyds  book  is  ^enerallv  known,  and  its  lucidity  is  appreciated;  the  present 
quste  fulfils  oM  the  promises  of  the  preceding  editions,  and  contains  in  addition  to  other  matter  a  com- 
plete set  of  forms  under  the  Artizans  and  Labourers  Act,  1875,  atui  specimens  of  Bills  of  Costs,  which 
wHl  be  found  a  novel  feature,  extremely  useful  to  legal  practthoners** — ^Justice  op  the  Peace. 

of  the  compensation.  All  the  statutes  bearing  on 
the  subject  have  been  collated,  all  the  law  on  the 
subject  collected,  and  the  decisions  conveniently 
arranged.  With  thb  comprehensiveness  of  scope 
is  unit^  a  clear  statement  of  principles,  and  prac- 
tical handling  of  the  points  which  are  likely  to  be 
contested,  and  especially  of  those  in  which  the 
decisions  are  opposed  or  differently  understood."— 
Local  Government  Chronicle. 


*'  The  work  is  one  of  great  value.  It  deals  with 
a  complicated  and  difficult  branch  of  the  law,  and  it 
d«Js  with  it  exhaustively.  It  is  not  merely  a  com- 
pilation or  collection  of  the  statutes  bearing  on  the 
subject,  with  occasional  notes  and  references. 
Rather  it  may  be  described  as  a  comprehensive 
treatise  on,  smd  dij^est  of,  the  law  relating  to  the 
compulsory  acquisition  and  purchase  of  land  by 
public  companies  and  municipal  and  other  local 
authorities,  and  the  different  modes  of  assessment 


In  Svo,,  price  ys.,  clotk, 

THE  SUCCESSION  LAWS  OF 
CHEISTIAN  COUNTEIES, 

WITH  SPECIAL  REFERENCE  TO 

THE  LAW  OF  PRIMOGENITURE  AS  IT   EXISTS 

IN   ENGLAND. 
By    eyre    LLOYD,    B.A., 

OF     THE     INNER    TEMPLE,     BARRISTER-AT-LAW. 

Author  of  *^  The  Law  of  Compensation  under  the  Lands  Clauses  Consolidation 

Acts;'  d^•r. 

"  Mr.  Lloyd  has  given  us  a  very  useful  and  compendious  little  digest  of  the  laws  ol  succeision  which 
exist  at  the  present  day  in  the  principal  States  of  both  Europe  and  America ;  and  we  should  say  it  is  a  book 
which  not  only  every  lawyer,  but  every  politician  and  statesman,  would  do  well  to  add  to  his  library." — 
Pall  MaU  GaMette. 

"  Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  pages  a  considerable  amount  of  matter  both 
valuable  and  interesting ;  and  his  quotations  from  Diplomatic  Reports  by  the  present  Lord  Lytton,  and 
other  distinguished  public  servants,  throw  a  picturesque  light  on  a  narrative  mwch  of  which  is  necessarily 
dry  reading.  We  can  confidently  recommend  Mr.  Eyre  Llojrd's  new  work  as  one  of  great  practical 
utility,  if,  indeed,  it  be  not  unique  in  our  language,  as  a  book  of  reference  on  Foreign  Succession  Laws." 
— Ltnv  Magazine  and  Review. 

*'  Mr.  Eyre  Lloyd  has  composed  a  useful  and  interesting  abstract  of  the  laws  on  the  subject  of  succes- 
sion to  property  in  Christian  countries,  with  especial  reference  to  the  law  of  primogeniture  in  England." 
—Saturday  Review. 

*'  This  is  a  very  useful  little  handy  book  on  foreign  succession  laws.  It  contains  in  an  eiiitomised 
form  information  which  would  have  to  oe  sought  for  through  a  great  number  ot  scattered  authorities  and 
foreign  law  treatises,  and  will  be  found  of  great  value  to  me  lawyer,  the  writtr,  and  the  political 
student."— .S'/MM^sn^. 
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In  one  yolume,  rqjral  Sto.,  price  $Qt^  doth, 

CASES  &  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND   VARIOUS   POINTS   OF   ENGLISH  JURISPRUDENCE. 

Collected  and  Digested  from  Offidal  DocumenU  and  other  Soaices ;  with  Notes.  Bj 
William  Forsyth,  M.A.,  M.P.,  Q.C.,  Standing  Counsel  to  the  Secretary  of 
State  in  Council  of  India,  Author  of  "  Hortensius,"  "  History  of  Trial  by 
Jury,"  "Life  of  Cicero,"  etc.,  late  FeUow  of  Trinity  College,  Cambridge. 

relations  between  England  and  her  oolonies  we 
becoming  every  day  of  moce  unportance.  The 
work  of  Mr.  Fanyip  will  do  more  to  make  tlicse 
relations  perfectly  dear  than  any  which  has  yet 
appeared.  Henceforth  it  will  be  the  standartwock 
of  reference  in  a  variety  of  questions  which  are 
constantly  pffesenttn|[  themselves  for  acMution  both 
here  and  in  our  colomes." 

Vrom  thm  IiAW  TUCXB. 
"TWs  one  volume  of  560  pages  or  thcreaboots 
is  a  perfect  storehouse  of  law  not  readily  to^  be 
found  elsewhere,  and  the  more  useful  because  it  is 
not  abstract  law,  but  the  application  of  priaopks 
to  particular  cases.  Mr.  Forsyth's  plan  u  that  of 
classification.  He  coliecu  in  separate  chapters  a 
variety  of  opinions  bearing  upon  separate  branditt 
of  the  law.  .  .  .  This  is  a  book  to  be  read,  awl 
'  therefore  we  recommend  it  not  to  all  lawyers  only* 
but  to  every  law  student.  The  editoc^s  own  wMs 
are  not  the  least  valuable  portion  of  the  vohuac. 


the  OONTXMPORART  RXVIBW. 
"We  cannot  but  r^ard  with  interest  a  book 
whidi,  within  moderate  compass,  presents  us  with 
the  opinions  or  rrs^iua  of  stich  lawyers  and  states* 
men  as  Somers,  Holt,  Hardwicke,  Mansfield,  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abinger, 
Denman,  Cranworth,  Campbell,  Sl  Leonards, 
Westbury,  Chelm&ford,  Cockbiim.  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  'Cases  and  Opinions,'  Mr. 
Fors3rth  has  added  notes  of  his  own,  containing  a 
most  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  '  Opinimu ' 


refer.* 


From  the  ULW  MAOAZINB  and  IiAW 
RBVIBW. 

"  Mr.  Forsjrth  has  largely  and  beneficially  added 
to  our  l^al  stores.  H  is  work  may  be  regarded  as  in 
some  sense  a  continuation  of  '  Chalmers's  Opinions 


of   Eminent  Lawyers.* 


The  constitutional 


In  one  thick  Tolnme,  8to.,  1869,  price  $2s.,  doth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1S67,  and  the  Regulation  of  Railways 
Act,  1S68 ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of 
the  year  1868  ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons  ;  and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristeis-at-Law. 

form.  .  •  .  We  beliere  that  we  have  said  enoqgh 
to  show  that  this  book  will  prore  to  be  of  pn- 
eraincnt  vahie  to  practitioners,  both  before  Parlia> 
mentary  committees  and  in  the  Courts  of  Law  and 
Equity."— .Lmv  y^ummL 


"The  title  of  this  book  is  the  best  possible 
explanation  of  its  contents.  Here  we  hare  all  the 
statutes  affecting  Railway  Companies,  witi^  die 
standing  orders  of  Parliament,  in  a  volume  exqui- 
sitely ^nted,  and  of  most  convenient  sise  and 


In  8vo.,  price  2s.  6</., 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND  THEIR  TESTS. 
In  a  handy  volume,  crown  8vo.,   1870^  price   lor.  6</.,  doth, 

THE    LAW    OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Talue  of  Fees,  etc  By  Edwyn 
Jones,  of  Gray*s  Inn,  Barrister-at-Law. 

*'  This  book  will  be  of  infinite  service  to  lawyers  I  is  a  complete  guide,  and  b  fbll  of  informatioa 
practising  in  the  maritime  law  courts  and  to  those  I  upon  all  poases  of  die  subjec^  tersely  ud  dearly 
engaged  in  shipping.    In  short,  Mr.  Jones's  book   |   written.'*~^fiw/»»/  J^mrnM^JCt 


In  8vo.,  1867,  price  \s^  sewed, 

LLOmS  BONDS:  THEIR  NATURE  AND  USES. 

By  Hbnry  Jefferd  Tarrant,  of  the  Middle  Temple,  Bairister-at-Ijn 
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In  cciavo,  1^1%  price  loj.,  cioth^ 

THE  FHinCIFLES  OF  BARKRDFTGT. 

WITH     AN     APPENDIX, 

CONTAINING 

THE  GENERAL  RULES  of  1870;  1871;  1873,  and  1878, 

Scale  of  Costs,  and  the  Bills  of  Sale  Act,  1878. 

BY 

EICHAED    EINGWOOD,  B.A., 

0/ the  Middle  Temple^  Esq.^  Barrister-at-Law  ;  late  Scholar  of  Trinity  College^  Dublin, 


(«' 


'The  author  of  this  convenient  handbook  sees  the  point  upon  which  we  in^st  elsewheie  in  regard  to 

the  chief  aim  of  any  system  of  Bankruptcy  Law  which  should  deierve  the  title  of  National 

lliere  oin  be  no  question  that  a  sound  mea!«ure  of  Reform  is  greatly  needed,  and  would  be  welcomed  by 
all  parties  in  the  United  Kingdom.     Pending  this  amendment  it  is  necessary  to  know  the  Law  as  it  is, 

wcU  to  consult 


.and  it  wi'l  no 

doubt  be  useful  to  them.  On  the  other  hand,  the  *  principles  of  bankruptcy '  are  nut  dealt  vrith  by 
Mr.  Ringwood  in  the  way  we  expected  from  the  title  of  his  book,  which  is,  in  fact,  the  Bankruptcy  Act  of 
1869  itself  arranged— no  doubt  at  considerable  labour— in  about  the  most  convenient  form  in  which  it  can 
be  presented  to  the  student.  The  Table  of  Cases  is  carefully  prepared,  reference  being  made  in  each  case 
to  all  the  contemporary  law  reports.  Mr.  Ringwood  has  fnirly  and  concisely  stated  the  new  and  the  old 
law  as  to  bills  of  sale,  and  as  to  the  rights  of  trustees  in  bankruptcyin  connection  therewith."-— Z«w  Times. 
**  The  above  work  is  written  by  a  distinguished  scholar  of  Trinity  College,  Dublin.  Mr.  Rin^ood 
has  chosen  a  most  difficult  and  unattractive  subject,  but  he  has  shown  sound  judgment  and  skill  in  the 
manner  in  which  he  has  executed  his  task.  His  book  does  not  profess  to  be  an  exhaustive  treatise  on 
bankruptcy  law,  yet  in  a  neat  and  compact  volume  we  have  a  vast  amount  of  welMigested  matter.  The 
reader  u  not  distracted  and  puzzled  by  having  a  long  list  of  cases  flung  at  him  at  the  end  of  each  page,  as 
the  general  effect  of  the  law  is  stated  m  a  few  well-selected  sentences  and  a  reference  given  to  tbeloiding 

decisions  only  on  the  subject An  excellent  index,  and  a  table  of  cases,  where  references  to  lour 

sets  of  contemporary  reports  may  be  seen  at  a  glance,  show  the  industry  and  care  with  which  the  work 
has  been  done." — Daity  Pa^er, 

Lately  published^  in  royal  iimCy  price  14^.,  cloth^ 

A   CONCISE    TREATISE 

UPON 

THE  LAW  OF  BANKRUPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

THE   BANKBUFTCT    ACT,    1868;   aENSBAIi  BXTIiBS   OF   1870, 

1871,  1873,  AND  1878 ; 

Fonns  of  1870  and  1871 ;   Scale  of  Costs ;   the  Debtors  Act,  1860 ; 
Debtors  Act,  1878 ;  and  Bills  of  Sale  Act,  1878. 

BY 

EDWABD   T.    BALDWIN,    M.A., 

0/  the  Inner  Temple,  Barrister-at-Leno. 


I. 


"  Mr.  Baldwin  cannot  expect,  nor  indeed  does  he  appear  to  have  attempted,  to  supersede  the  exhaustive 
treatises  of  Williams  and  Kobson,  but  he  has  succeeded  in  compiling  a  reall  v  usdful  compendium  of  an 
exceedingly  dry  but  widely  important  department  of  the  Law,  wnich  will  be  found  a  convenient  manual 
for  the  merchant  as  well  as  the  lawyer.  .  .  .  Opposite  each  section  of  the  Act  of  18691  is  a  marginal 
reference  to  the  page  of  the  treatise  in  whid  the  subject  matter  is  discussed,  and  facility  of  reference  b 
further  aided  by  an  Index  covering  fiAr  pages  of  the  book." — Lam  Ma^atine  and  Review, 

**  We  are  very  favourably  impressed  with  tlus  work,  which  has  been  growing  in  popularity  since  Its 
publication,  and  it  is  one  which  must  be  most  useful  both  to  the  student  and  the  practitioner.  As  to  the 
student,  he  haa  only  to  look  to  the  last  Examination  on  the  subject  of  Bankruptcy  to  tee  how  usefully 
Mr.  Baldwin's  work  came  in."— £a«r  Stuiemtt  yemmal,  


16 


WTEWMMB  ft  EATra,  BBXX  TABD,  TEMSLE  BAX. 


THE    LAW    OF    OOBPOBATION& 

In  one  volume  of  One  Thousand  Pages,  royal  Svo^  price  42/^  dotb, 
A     TREATISE    ON    THE    DOCTRINE    OF 

ULTRA  VIRES: 

BBING 

An  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabilities  of 

Cor^D  rations, 

▲VD  MORE  EBPBOIALLT  OF 

JOINT    STOCK    COMPANIES. 

SECOND  EDmON. 

By  SEWARD    BRICE,    M.A.,    LL.D.,  Londok, 

Of  the  Inner  Temple^  Barrister^at'Law. 


REVIEWS. 


"Det^e  iis  un^romiiing:  and  eabaJuHc  HiU,  amd  the  Uehttkal  tuOmt  0/  its  nOjeet,  H  ku  so 
rsMttniunded  itself  to  tks profe»sum  thai  a  stc&nd  edition  is  caUedfor  wiiksn  three  ^eetrsfrvm  tke/irst 
publication  ;  and  to  this  call  Mr.  Brice  has  tvs^ondedwith  the  present  vohame,  the  development  of  which 
in  excess  of  its  frecUceuor  is  remarkable  even  in  the  annals  of  lam  boohs.  Sixtoen  hsendrod  new  caset 
have  been  introduced,  and,  instead  of  five  hundred  petges  octavo,  the  treatise  nam  occupies  a  thousand 
very  much  larger  pages.  This  increase  in  bmlh  is  partly  due  to  the  incorporation  with  the  EngUsh  law 
on  the  subject  of  the  more  important  American  and  Colonial  doctrines  and  decisions-'-a  course  which  we 
think  Mr.  Bnce  wise  in  adopting,  since  the  iudgments  of  American  tribunals  are  canstantfy  becoming 
more  frequently  quoUd  a$»d  more  respectfully  considered  in  our  own  courts,  partieularfy  on  those  novel 
and  abstruse  joints  of  law  for  which  it  is  difficult  to  find  direct  authority  in  English  reports.  In  the 
present  specmattoe  tunes,  anything  relating  to  Joint-Stock  Cou^nies  is  of  fubUc  importamee,  and  the 
points  on  which  the  constitution  and  operation  of  these  bodies  are  affected  by  the  doctrine  of  Ultra  Vires 
are  just  those  which  are  most  material  to  the  interests  eftheshareholdereaasdofthe  commsmityat  lar^. 

Sopne  of  the  much  disputed  questions  m  regard  to  corporations,  on  which  lepd  opiauon 

is  stUl  divided,  are  particularly  welt  treated.  Thus  with  reference  to  the  authority  classned  by  the 
Courts  to  restrain  corporations  or  individuals  from  applying  to  PatHasnent  for  fresh  powers  in  broach 
of  their  express  agreements  or  in  derogation  of  private  r^hts,  Mr.  Brice  most  elaborately  and  ably 
reviews  the  convicting  decisions  on  this  apparent  interference  with  the  rigjUs  ^  the  esOject,  which 
threatened  at  one  time  to  bring  the  Legislature  emd  the  Courts  into  a  collision  stmHar  to  that  which 
followed  on  the  well-known  case  of  Ashby  v.  White.  ....  Another  very  difficult poisst  on  vMch 
Mr.  Bricds  book  affords  full  and  valuable  information  is  as  to  the  liability  ofCotnpanies  on  contracts 
entered  into  before  theirformation  by  the  promoters,  and  subseouentfy  ratified  or  adopted  by  the  Cosnpawr, 
and  as  to  the  claisns  of  promoters  themselves  for  services  rendered  to  the  inchoate  Comptu^.  ....  The 
chapter  on  the  liabilities  of  corporations  ex  delicto  for  fraud  €md  other  torts  comsssittedby  their amu 
within  the  region  of  their  authority  seems  to  us  remarkably  well  done,  reviewing  su  it  doesallthe  latest 
and  somewhat  contradictory  decisions  on  the  Point.  ,  ,  ,  »  m  On  the  whole,  we  consider  Mr,  Brians 
exhaustive  work  a  valuable  addition  to  the  literattere  qf  the  pr^ession. — SatUkdat  Rkyixw. 

book  on  the  Law  of  Corporatioiis.  He  Itas  fope 
£u-  towards  effecting  a  Digest  of  that  Law  in  its 
relation  to  the  Doctrine  of  Ultra  Vires,  and  the 
second  edition  of  hb  most  cardiil  and  comptcheo« 
sive  work  may  be  commended  with  equal  confidence 
to  the  Kngiwh,  the  American,  ancl  the  Cotonial 
Practitioner,  as  well  as  to  the  Scientific  Jurist.''— 
iMO  MagasuMwnABesiem, 


**  The  doctrine  which  forms  the  subject  of  Mr. 
Seward  Brice's  elaborate  and  exhaustive  work  is  a 
remarkable  instance  of  rapid  growth  in  modem 
Jurisprudence.  His  book,  indeed,  now  almost  con- 
stitutes a  Digest  of  the  Law  of  Great  Britan  and 
her  Colonies  and  of  the  United  States  on  the  Law 
of  Corporations— a  subject  vast  enough  at  home, 
but  even  more  so  beyond  the  Atlantic,  where  Cor- 
porations are  so  numerous  and  so  (wwerful.  Mr. 
Seward  Brice  relates  that  he  has  embodied  a  rdfer- 
ence  in  the  present  edition  to  about  z6oo  new 
cases,  and  expresses  the  hope  that  he  has  at  least 
referred  to  '  the  chief  cases.'  We  should  think 
there  can  be  few,  even  of  the  Foreign  Judgments 
and  Dicta,  which  have  not  found  ihca  way  mto  his 
pagos.  Tne  quesoon  what  u  and  what  is  not  Ultra 
Vires  is  one  of  very  great  importance  in  commercial 
countries  like  Great  Britain  and  the  United  States. 
Mr.  Seward  Brice  has  done  a  great  service  to  the 
eauie  of  Comparative  Jurisprudence  by  his  new 
recension  of  what  was  from  the  first  a  unique  text- 


ti 


"  It  is  the  law  of  Corporations  that  Mr.  Brice 
treats  of  (and  treats  of  more  fully,  and  at  the  same 
time  more  scientifically,  than  any  work  with  which 
we  are  aoauainted)  not  the  law  of  principal  and 
agent ;  and  Mr.  Brice  does  not  do  his  book  Histice 
y^  giving  it  so  vague  a  title.*— Itfia  JomruA. 

"A  guide  of  very  great  value.  Much  iafbrmatioD 
on  a  difficult  ana  unattractive  subject  has  been 
collated  and  arranged  in  a  manner  whidi  will  be 
of  great  assistance  to  die  sedter  after  die  law  oa  a 

?>int  involving  the  powers  of  a  company."—/  — 
onmal.    (Review  of  First  Editton  J 

On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  Seut  Angtiem  RaOumy  Co,  v. 


Beutem  Counties  Railway  Co.    Brick  on  Ultra  Virbs  may  be  read  with  advantage."— yMMMw/  ef 
Lord  Justtcb  Bramwrll  in  the  Case  of  Evershed  v.  L,  ^  N,  W,  Ry,  Co.    (L.  IL«  3  Q.  fi.  Dtv.  141.) 
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Jast  published.  Third  Edition,  in  royal  8to.,  1879,  pnce  32^.,  doth, 

THE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS 

l86a,  1867,  1870,  and  1877; 

AND 

THE  LIFE  ASSURANCE  COMPANIES  ACTS, 

1870  to  1872. 

Containixig  the  Statutes,  with  the  Rules,  Orders,  and  Forms  regulating  Proceeding  in 
the  Chancery  Division  of  the  High  Court  of  Justice,  and  full  Notes  of  the 
Decisions,  &c.,  &c.  By  H.  Burton  Buckley,  M.A.,  of  Lincoln's  Inn,  Barrister- 
at-Law,  wad  Fellow  of  Christ's  College,  Cambridge. 

*«*  This  work  forms  a  compute  Treatise  oh  the  Law  relating'  to  Joint  Stock 

Companies, 


*'  The  mere  arrangement  of  the  leading  cases  under  the  successive  sections  of  the  acts,  and  the  short 
explanation  of  their  efiect,  are  of  great  use  in  saving  much  valuable  time,  which  would  be  otherwise  spent 
io  searching  the  different  digests ;  but  the  careful  manner  in  whieh  Mr.  Buckley  has  annotated  the  acts, 
and  placed  the  cases  referred  to  under  distinct  headings,  renders  his  work  particularly  useful  to  all  who 
are  required  to  advise  in  the  complications  in  whidi  the  sharebdders  and  creditors  of  companies  frequently 
find  themselves  involved.  ....  The  Index,  always  an  important  part  of  a  law  book,  is  full  and  well 
arranged."— iSlc»//tfA  7mtr$ial  of  Jurisprudinc*, 

In  two  volumes,   royal  8vo.,  price  ^os^  cloth, 

THE     LA^V 

.  RELATING  TO 

SHIPMASTERS    AND    SEAMEN. 

THEIR  APPOINTMENT,   DUTIES,  POWERS,  RIGHTS, 

LIABILITIES  AND  REMEDIES. 

By  JOSEPH   KAY,  Esa.,  M.A.,  aC, 

or  TRIN.  COLL.  CAMBRmOB,  AND  OF  TMS  NORTHKSN  CIRCUTf  ; 
SOUCrrOX-GBNBRAL  OP  THB  COUNTV  PA'lATINX  OP  DURHAM  ;    ONX  OP  THX  JUDGES  OP  THB  COUKT  OP 

RBCORD  POR  THB  HUNDRBD  OP  SALPORD; 
AND  AUTHOR  OP  "  THB  SOCIAL  CONDmON  AND  BDUCATION  OP  THB  PBOPLB 

IN  BNGLAND  AND  BUROPB." 


REVIEWS    OF    THE    WORK. 


From  the  NAIJTIOAL  ICAOAZINX,  July,  1876. 


"  It  is  rarely  that  we  find  a  book  fulfilling  the 
requirements  of  both  dasses;  full  and  precise 
enough  for  the  lawyer,  and  at  the  same  time  intelli- 
gible to  the  non-legal  understanding.  Yet  the  iw 
vel^met  by  Mr.  Kay  en  the  Ittm  relating  te  ik^ 
mattert  and  ieamen  will,  we  ventmre  te  eay,  be  ef 
eqnal  tervice  ie  the  captain,  the  lawyer,  and  the 
^enstd,  in  their  ree^tive  ca^meiHet,  and  even  of 


interest  to  the  public  generally,  written  as  it  is  In  a 
deir  and  interesting  styl^  and  treating  of  a  subject 
of  such  Test  importance  as  the  rights  and  liabilities 
and  relative  duties  of  all,  passengers  included,  who 
venture  upon  the  ocean ;  more  than  that,  we  think 
that  any  able-eeaman  nught  read  that  chapter  on 
the  crew  with  the  certainty  of  acquiring  a  clearer 
notion  of  his  own  position  00  board  ship. 
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THE  LAW  RELATING  TO  SHIPMASTERS  AND  SEAMEN. 

REVIEWS   OF  THE  W0RK-«iitti«4 


*'We  can  make  no  charge  of  redundancy  or 
omission  against  our  author ;  but  if  we  were  called 
upon  to  select  any  one  out  of  the  fifteen  parts  Into 
which  the  two  volumes  are  divided  as  bemg  espe- 
cially valuable,  we  should  not  hesitate  to  choose 
that  numboxd  threc^  and  entitled  "The  Voyage.' 
There  the  master  will  find  a  succinct  and  compen- 
dious statement  of  the  law  respecting  his  duties, 
general  and  particular,  with  regud  to  the  ship  and 
Its  fi  eight  from  the  moment  when,  on  taking  com> 
numd,  he  is  bound  to  look  to  the  seaworthiness  of 
the  ship,  and  to  the  delivery  of  her  log  at  the  final 
port  01  destination.  In  Part  IV.  hu  duties  are 
considered  with  respect  to  the  cargo,  this  being  a 
distinct  side  of  his  duplicate  chaiacter,  inasmuch 
as  he  is  agent  of  the  owner  of  the  caJrgo  just  as 
much  as  the  owner  of  the  ship. 

"  Next  in  order  of  position  come  '  Bills  of  Lading ' 
and  'Stoppage  in  Transittu'  We  confess  that  on 
first  perusal  we  were  somewhat  surprised  to  find  the 


subject  of  the  delivenr  of  goods  by  the  master  given 
priority  over  that  of  bills  of  lading  ;  the  laical 
sequence,  however,  of  these  matters  was  evidently 
sacrificed,  and  we  think  with  advantage  to  the 
author's  desire  for  unity  in  his  above-mentioned 
chapters  on  'The  Voyage.'  That  thb  is  so  is  evi- 
denced by  the  fact  that  after  his  seventh  diapter 
on  the  latter  subject  he  has  left  a  blank  chapter 
widi  the  heading  of  the  former  and  a  reference 
ante.  *  The  power  of  the  master  to  bind  the  owner 
by  his  personal  contracts,'  *  Hypothecation,*  and 
'  The  Crew,'  form  the  remainder  of  the  contents  of 
the  first  volume,  of  which  we  should  be  glad  to  have 
made  more  mention,  but  it  is  obvioasly  iraposuble 
to  criticize  in  detail  a  work  in  which  the  bare  Ikt  of 
cited  cases  occupies  forty-four  pages. 

"The  question  of  compulsory  lulotase  is  full  of 
difficulties,  which  ttre  well  summed  up  by  Mr.  Kay. 

"In  conclusion,  we  can  heartily  congratulate 
Mr.  Kay  upon  his  success." 


From  the  LIYERPOOL  JOURNAL  OF  COMMICRGE. 


" '  The  Law  relating  to  Shipmasters  and  Seamen ' 
—such  is  the  title  of  a  voluminous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Haynes,  the  eminent  law  publuhers,  of  London. 
The  author  is  Mr.  Joseph  Kay,  Q.C.,  and  while 
treating  generally  of  the  law  relating  to  shipmasters 
and  seamen,  he  refers  more  particularly  to  their  ap- 
pointment, duties,  rights,  liabilities,  and  remedies. 
It  consists  of  two  large  volumes,  the  text  occupying 
nearly  twelve  hundred  ptiges,  and  the  value  of  the 


work  being  enhanced  by  copious  appendices  and 
index,  and  bv  the  quotation  of  a  mass  of  author!* 
ties.  .  .  .  TAf  wcrk  mutt  be  «m  mwUmabie  emt 
to  thiskUawner,  sk^masttr^  orc&Msul  at  a  forewn 
port.  The  language  is  dear  and  simple,  while  the 
legal  standing  of  the  author  is  a  sufficient  guarantee 
that  he  writes  with  the  requisite  authority,  and 
that  the  cases  auoted  by  him  are  decisive  as  regards 
the  p<^ts  on  wnich  he  touches." 


From  the  LAW  JOURNAL. 


"The  author  tells  us  that  for  ten  years  he  has 
been  engaged  upon  it.  .  .  .  Two  large  volumes 
contuning  zx8x  pages  of  text,  8z  pages  of  ap^n- 
dioes,  98  pages  of  index,  and  upwards  of  z8oo  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

"Mr.  iCay  says  that  he  has  'endeavoured  to 


compile  a  guide  and  reference  book  for  masten,  ship 
agents,  anid  consuls.'  He  has  been  so  naodest  as 
not  to  add  lawyers  to  the  list  of  his  pupils;  but  his 
work  wili,  wo  think,  ho  wolcomed  fy  uowj^ort  wk» 
kavo  to  do  with  tipping  trtuuaett^ms,  oUtmost  m$ 
eordiaify  as  it  undcnbtodly  wUl  ho  hy  thost  who 
occnjy  thoir  hutinoss  m  tho  grooU  watort." 


In  crown  lamc,  1876,  price  lax.,  cloth, 

THEATISE 


ON  THX 


LOCUS  STANDI  OF  PETITIONERS  AGAINST  PRIVATE  BILLS 

IN  PARLIAMENT. 

By  JAMES  MELLOR  SMETHURST,  Esq.,  of  Trinity  CoUege,  Cambridge,  M.A^ 

and  of  the  Inner  Temple,  Barrista-at-Law. 

2  vols.  4to.,  1876-77.    S^  S^'»  tot 
THE 

PRACTICAL  STATUTES  OF  NEW  ZEALAND. 

WITH  NOTES  AND  INDEX. 
Edited  by  G.  B.  Barton,  of  the  Middle  Temple,  Bamster-at-Law. 

THE  NEW  ZEALAND  JURIST  (NEW  SERIES). 

JOURNAL  AND  LAW  REPORTS.    Published  Monthly. 

Edited  by  G.  B.  Barton,    Barrister-at-Law,  Dnnedin,  New  Zealand. 

The  Reports  include  all  cases  of  importance  argued  and  detennined  in  the  Court  of 
Appeal  of  New  Zealand,  and  in  the  Supreme  Court  in  its  various  Districts. 
THE  New  Zealand  Jurist  is  the  only  Legal  Journal  published  in  New  Zealand. 
Orders  for  the  "  Jurist  "  will  be  received  by 

STEVENS  &  HAYNES,  BELL  YARD,  TEMPLE  BAR,  LONDON. 


tnEVIVS  ft  HATn,  BILL  TASD,  TIMPLB  BAB.  19 

In  one  thick  Tolume,  Sto^,  1S75,  price  25^^  doth, 

THE   PMNOIPLES   OF  THE  LAW  OF  RATING 

of  HEBEDITAMENTS  in  the  OGGUFATION  of  COMPANIES. 

By  J.  H.  BALFOUR  BROWNE, 

Oftkt  Middle  TempUt  BarrUUr-tU'Lmu;  Registrar  to  the  Railway  Commisticnert* 


"The  tables  and  specimen  valuations  which  are 
printed  in  an  appendix  to  this  volume,  will  be  of 
neat  service  to  the  parish  authorities,  and  to  the 
les^  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt    i 


that  such  a  work  is  much  needed,  and  we  are  tur« 
that  all  those  who  are  interested  in,  or  have  to  do 
with  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise— a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qusdified  him  to  undertake."— ^aiv  Magaame, 


In  8vo.,  1875,  price  *is.  6</.,  doth, 

THE  LAW  OF  USAGES  and  CUSTOMS: 

£1  (practical  Uato  tEract. 

By   J.    H.   BALFOUR    BROWNE, 

Of  the  Middle  Temple,  Barrister-at'Law  ;  Registrar  to  the  Railway  Commissi^iurt, 

**  We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science  of  Law."— C/um^ 
Law  y<mmal. 

**  As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable^the  principles  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible,  and 
dutinguished  when  necessary ."^ — Irish  Law  limes. 

"As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common  Law In  this  way  the  book  is  invaluable  to  the  practitioner."— Zow  Mitgaxine. 

In  one  volume,  Svo.,  1875,  price  i&r.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UITDES  THE  BEGULATIGIT  OF  BAILWATS  AOTS,  1873  and  1874 ; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies ;  and  Appendices  of  Statutes  and  Cases. 

Bv  J.  H.  BALFOUR  BROWNE, 

0/  the  Middle  Temple,  Barrister-at-Law,  and  Registrar  to  the  Railway  Commissioners. 
Mr.  Browne's  book  is  handy  and  convenient  in       work  of  a  man  of  captable  lejgal  attainments,  and  by 


<( 


form,  and  well  arranged  for  the  purposes  of  refer- 
ence ;  its  treatment  of  the  subject  is  fully  and 
carefully  worked  out :  it  is,  so  far  as  we  have  been 
able  to  test  it,  acairate  and  trustworthy.     It  is  the 


official  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  real  want 
and  to  p^ove  of  service  to  the  legal  profession  and 
the  public."— Ztftv  Magatine* 


In  8vo.,  1876,  price  ^s.  6d,,  cloth, 

ON  THE  COMPULSORY  PURCHASE  of  the  UNDERTAHNGS 

OF  OOMPANIES  BY  OOEPOEATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Conipulsory  Purchase  through 
Pariiament  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Barrister-at-Law ; 
Author  of  "The  Law  of  Rating,''  "  The  Law  of  Usages  and  Customs,"  &c.,  &c. 


*  This  is  a  work  of  considerable  importance  to  all 
Municipal  Corporations,  and  it  \%  hardly  too  much  to 
say  that  every  member  of  these  bodies  should  have 
a  copy  by  him  for  constant  reference.  Probably  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  wul  pass  imder  municipal 
control,  and  thereiore  it  is  exceedingly  desiraole 
that  the  principles  and  conditions  under  which  such 
trauhfers  ought  to  be  made  should  be  clearly  under^ 
stood,  lliis  task  is  made  easy  by  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  bv^  the  action  of  the  .  Parliamentary 
Committee  which  last  Session  passed  the  preamble 
of  the  '  Stodcton  and  Middlesborough  Corporations 
Water  Bill,  1876.'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


both  by  the  promoters  and  opponents,  and  as  this 
was  the  first  time  in  which  tne  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  as  a 
leading  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  during  the  progress 
of  the  case.  Thus,  besides  the  main  question  of 
compulsory  purclu%e,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Bill,  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  oUier  kindred  sub- 
iects  were  discussed.  These  are  all  treated  at  lengUi 
by  the  Author  in  the  body  of  th«  woric,  which  is 
thus  a  complete  l^al  compendium  on  the  large 
subject  with  which  it  so  ably  dealt.*' 
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Now  ready,  in  8to.,  1878,  price  6/.,  doth, 

THE  LAW  RELATING  TO  CHARITIES, 

Especially  with  Reference  to  the  Validity  and  Construction  of 

CHARITABLE  BEQUESTS  and  CONVEYANCES. 

BY 

FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn, 

"The  Law  relatiiig  to  Charities  by  F.  M. 
Whiteford.  contains  a  orief  but  clear  exposition  of 
the  law  reUtine  to  a  class  of  bequests  in  which  the 
intentions  of  oonors  are  often  frustrated  hj  un- 
acquaintance  with  the  Statutory  provisions  on  the 
subject.     Dedsions  in  reported  Cases  occupy  a 

In  8to.,  1872,  price  7/.  6</.,  doth, 

AN  EPITOME  AND  ANALYSIS 

OF 

SAVIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAW. 

By  ARCHIBALD .  brown,  M.A. 

Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the  Middle  Temple,  Barrister-mt-Law. 


large  portion  of  the  text,  together  with  the  e»- 
planations  pertinent  to  them.  The  general  tenor 
of  Mr.  Whiteford's  work  is  that  of  a  digest  of  Cases 
rather  than  a  treatise,  a  feature  however,  whadi 
will  not  diminish  its  usefulness  for  purposes  of 
reference." — Law  Magtuitu  amd  Ri 


"Mr.  Ardiibald  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  work  00  'Obligations.' 
Mr.  Brown  has  undertaken  a  double  task — the 
translation  of  Us  author,  and  the  analysis  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance ; 
the  French  translation  consisting  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  compared 
with  Mr.  Brown's  thin  volume  of  a  hundred  and 


fifty  pages.  At  the  same  time  the  phh  of  Yon 
Savignjrs  matter  seems  to  be  very  sucoessfuDy  pre- 
served, nothing  which  might  be  uscfbl  to  the 
English  reader  being  apparently  omitfcid. 

''The  new  edition  of  Savigny  will,  we  hope,  be 
extensively  read  and  referred  to  liy  Enriish  lawyers. 
If  it  is  not,  it  will  not  be  the  fault  of  ue  translator 
and  epitomiser.  Far  less  will  it  be  the  fault  <^ 
Savigny  himself,  whose  clear  definitions  and  aoca- 
rate  tests  are  of  great  use  to  die  legal  practitkmcr." 
—Ltna  ytumaf. 


THE    ELEMENTS     OF    ROMAN    LAW. 


In  az6  pages  8vo.,  1875,  price  lor.,  dodi. 


A  CONCISE   DIGEST  OF  THE    INSTITUTES 

OF 

GAIUS   AND   JUSTINIAN, 

IVUh  copious  References  arranged  in  Parallel  Columns^  also  CkronologknJ  cmd 

Analytical  Tables^  Lists  ofLaws^  &*c,  6v. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Examination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By   SEYMOUR  F.   HARRIS,  B.C.L.,  RLA., 

OP    WORCBSTBR    COLLBGB,    OXFORD,    AMD    THX    XNNBR    TSMFLB,    BARRISTBIt-AT-LAW ; 
AUTHOR  or  "  UNIVBRSITIXS  AND  LXGAL  BDUCATION." 


**Mr,  Harriis  digest  ought  to  have  very  great  success  among  lam  students  both  im  iJU 
Inns  of  Court  and  the  Universities,  His  book  gives  evidence  of  praiseworthy  accuracy 
and  laborious  condensation^^ — Law  Journal. 

"  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  coniained 
in  the  works  of  Gaius  and  Justinian^  and  is  so  arranged  that  thi  reader  can  at  once  see 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact 
and  accurate  references  to  titles  and  sections  given  he  can  at  once  refer  to  the  original 
writers.  The  concise  manner  in  which  Mr,  Harris  has  arranged  hu  digest  will  render 
it  most  useful^  not  only  to  the  students  for  whom  it  was  originally  written^  but  also  to  those 
persons  who,  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  I\nte^ 
Sanders y  Ortolan,  and  others,  yet  desire  to  obtain  some  knowledge  oj  Roman  Law.^^ — 
Oxford  and  Cambridge  Undergraduates'  Journal. 

"  Mr,  Harris  deserves  the  credit  of  having  produced  an  epitome  which  will  be  of  service 
t9  those  numenms  students  who  have  no  time  or  sufficient  ability  to  analyse  the  InstitMies  for 
themsetues.^—hAVf  TiMSS. 
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For  the  Preliminary  Examinations  before  Entering  into  Articles  of  Clerkship 

to  Solicitors  under  the  Solicitors  Act,  2877. 

Now  ready,  in  a  handsome  4to.  volume,  with  Map  of  the  World,  price  lOf.,  cloth, 

THE    STUDENTS'   REMINDER    AND    PUPILS'    HELP   IN 
PREPARING  FOR  A  PUBLIC  EXAMINATION. 

By    THOMAS    MARSH, 

Private  Tutor,  Author  of  an  **  English  Grammar,"  &c 

"  In  these  days  of  competitive  examination  and  well-nieh  universal  education,  students  will  find  a 
useful  auxiliary  in  the  '  Student's  Reminder  and  Pupil's  Help/  by  Thomas  Marsh,  which  gives  in  a 
concise  form  some  fruitful  information,  that,  just  because  it  is  elementary,  is  apt  to  be  momentarily 
forgotten."— TVktf  Graphic. 

**  We  welcome  this  compendium  with  great  pleasure  as  being  exactly  whatl  s  wanted  in  this  age  of 
competitive  examinations.  It  is  evidendy  the  work  of  a  master  hand,  and  could  only  be  compiled  b^one 
thoroughly  experienced  in  the  work  of  teaching.  Mr.  Marsh  has  summarised  and  analysed  the  subjects 
required  for  the  preliminary  examinations  of  law  students,  as  well  as  for  the  University  and  Civil  Service 
examinations.  He  has  paid  special  attention  to  mathematics,  but  the  compendium  also  includes  ancient 
and  modem  languages,  geography,  dictation,  ftc.  It  was  a  happy  idea  to  make  it  quarto  size,  and  the 
type  and  printing  are  dear  and  legible"— /mA  Law  Times, 

''This  remaurkable  volume  might  almost  be  described  as  containing  a  litde  of  everything,  and  any 
student  who  masters  its  contents  may  fairly  regard  himself  as  standing  well  for  such  ordinary 
examinations  as  he  may  be  called  upon  to  pass.  Mr.  Marsh  has  evidently  had  great  experience  in 
preparing  pupils  for  such  tests,  and  he  has  in  this  work  brought  together  a  mass  of  leading  points  on  a 
variety  of  subjects  for  their  assistance."— Ci/y  Press, 

Now  ready,  Second  Edition,  in  8vo.,  price  21/.,  cloth, 

ENGLISH 

CONSTITUTIONAL    HISTORY. 

From  the  Teutonic  Invasion  to  the  Present  Time, 
^m^tis  a»  a  Ct^t-§00h  for  5ittirtni»  anlr  ®i\tx%. 

BY 

T.  P.  TASWELL-LANGMEAD,  B.C.L., 

Of  Lincoln's  Inn,  Barrister-at-Law,  late  Tutor  on  Constitutional  Law  and  Legal 
History  to  the  Four  Inns  of  Court,  and  formerly  Vinerian  Scholar  in  the 

University  of  Oxford. 
Second  and  Enlarged  Edition,  revised  throughout,  and  in  many  parts  rewritten. 

Extracts  from  some  Reviews  of  the  First  Edition, 

"  We  think  Mr.  Taswell-Langmead  may  be  congratulated  upon  having  compiled  an 
elementary  work  of  conspicuous  merit.** — Pall  Mall  Gazette, 

**  It  bears  marks  of  great  industry  on  the  part  of  the  compiler,  and  is  most  completely 
stocked  with  all  the  important  facts  in  the  Constitutional  History  of  England,  which  are 
detailed  with  much  conciseness  and  accuracy,  .  .  .  and  is  very  full  and  clear." — Spectator, 

"  For  students  oi  history  we  do  not  know  any  work  which  we  could  more  thoroughly 
recommend.** — Law  Times, 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and 
law."— G^A?^^. 

"  For  conciseness,  comprehensiveness,  and  clearness,  we  do  not  know  of  a  better 
modem  book  than  Mr.  Taswell-Langmead*s  '  English  Constitutional  History.*  *' — Notes 
and  Queries, 

**  The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exiickly 
what  such  a  history  should  he," -^Standanl, 

"As  a  text-book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete 
work.** — Law  journal, 

"Mr.  Taswell-Langmead  has  endeavoured  in  the  present  volume  to  bring  together 
all  the  most  prominent  features  in  the  Constitutional  History  of  England,  and  explain 
their  origin  and  development  It  is  possible  to  gain  from  a  hundred  pages  of  Mr.  Lang- 
mead's  work  a  knowledge  of  the  growth  and  promss  of  the  present  system,  which 
elsewhere  could  only  be  obtained  in  many  volumes.*— y>^A  Law  Times, 

"  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject  It  is, 
however,  in  dealing  with  that  chief  subject  of  constitution^  history — parliamentary 
government — that  toe  work  ei^bits  its  great  superiority  over  its  rivals.'* — Academy, 
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Fifth  Edition,  in  8vo.,  1880,  price  sy.,  doth, 

THE  PRINCIPLES  OF  EQUITY. 

inteiilieli  for  tfie  WLtit  of  &tutientjs(  anti  tfie  idrofe00(on. 

By  Edmund  H.  T.  Snell,  of  the  Middle  Temple,  Barrister-at-Law. 

FIFTH    EDITION, 
TO     ^WHIOH:    is    .A.IDIDB3ID 

AN  EPITOME  OF  THE  EQUIT7  PRACTICE. 

SECOND  EDITION, 

By  Archibald  Brown,  M.A.  Edin.  and  Oxen.,  and  B.C.L.  Oxon.,  of  the  Middle 
Temple,  Barrister-at-Law  ;  Author  of  "  A  New  Law  Dictionary,"  "  An  Analysii 
of  Sayigny  on  Obligations,"  and  the  "Law  of  Fixtores." 


REVIEWS. 

"  Rarely  has  a  text-book  attained  mora  complete  ard  rapid  success  dian  Snell's  '  Principles  of  Equity.' 
of  which  a  fifth  edition  has  just  been  issued."— Z.4BW  Times, 

'*  Seldom  does  it  happen  that  a  work  secures  so  great  a  reputation  as  this  book,  and  to  Mr.  Brown  is 

due  the  credit  of  keeping  it  up  with  the  times It  is  certainly  the  most  comprehensive  as  wdl  as 

the  best  work  on  Equity  Jurisprudence  in  exbtence.'* — Oj^ord  andCambridgt  Undergradmmt^a  ymtmmL 

"  The  changes  introduced  by  the  Judicature  Acts  have  been  well  and  fully  explained  by  the  present 
edition  of  Mr.  Snell's  treatise,  and  everything  necessary  in  the  way  of  revision  has  been  conscientiously 
accomplished.  We  perceive  the  fruitful  impress  of  the  '  amending  hand '  in  every  page  ;  the  results  of 
the  decisions  under  the  new  system  have  been  carefully  explained,  and  engrafted  into  the  original  text : 
and  in  a  word,  Snell's  work,  as  edited  by  Mr.  Brown,  has  proved  the  fidlacy  of  Bentham*s  description  of 
Equity  as  '  that  capricious  and  inconsistent  mistress  of  our  fortunes,  whose  features  no  one  is  able  to 
delineate.'  He  has  added  a  book,  comprising  197  pages,  on  the  present  'Practice  in  Equity,'  as  to 
which  he  observes  that  it  '  will  be  probably  found  by  students  very  serviceable,  and  by  practitioners  very 
handy  and  convenient,  seeing  that  it  embodies  the  whole  procedure  (even  in  its  minutest  details),  and  at 
the  same  time  collects  it  all  together  under  efficient  practical  headings,  with  their  sub-divisions,  so  mudi  so 
that  everything  may  be  found  in  the  '  Practice '  without  either  difficulty  of  seardi  or  diversity  of 
reference.'  This,  on  the  whole,  accurately  describes  the  general  character  and  quality  of  that  portion  of 
the  woric ;  but  at  the  same  time,  we  must  say  that  it  cannot  well  claim  to  be  much  more  than  a  tkiiftU 
fr^it  of  the  procedure  as  formulated  and  prescribed  by  the  Acts  and  Rtdes  tkemMtoes,  with  a  few 
exceptions,  but  without  anything  like  an  expanded  treatment  such  as  might  render  that  povtion  of  the 
work  equal  to  the  portion  dealing  with  the  principles  of  equity.  Suggested,  however,  by  tibie  necessities 
experienced  by  its  writer  in  his  own  practice,  it  will  doubtless  prove  useful  to  others  in  an  equal  degree  ; 
and  it  certainly  fonns  a  valuable  and  much-needed  supplement  to  Mr.  Snell's  woric." — Irish  Leno  limes. 


"  We  know  of  no  better  introduction  to  the  Principles  of  Equity,^ — 
Canada  Law  Journal. 


•<^ 


'V^hin  the  ten  years  which  have  elapsed  since  the  appearance  of  the  first  edition  of  this  woik,  its 
reputation  has  steadily  increased,  and  it  has  long  since  been  recognised  by  students,  tutors  and  practftfaport, 
as  the  best  elementary  treatise  on  the  impcrta«it  and  difficult  branch  of  the  law  which  forms  its  subject. 
In  editing  the  fourth  edition.  Mr.  Brown,  while  *  working  up  the  language  and  contents  of  the  book  lo 
the  level  of  the  new  procedure  introducea  oy  the  Judicatura  Acts,'  noting  changes  of  the  law,  and 
correcting  minor  errors,  has  wisely  abstained  from  interference  with  die  general  diaracter  of  die  worii;, 
which  equally  with  its  lucidity  and  trustworthiness  has  shared  in  gaining  the  approval  of  die  ptofewion. 
But  he  haf  added  a  new  feature  in  an  Epitome  of  the  Practice  in  Equity  which  forms  a  vahiakle  coaqpio- 
ment  to  the  '  Principles,'  equally  useful  to  the  young  practitioner  and  to  the  student,  by  whom  Principhi 
and  Practice  shouU  be  concurrently  studied.  We  think  Mr.  Brown  is  to  be  coaupatulatad  oa  havisK 
produood  a  really  cseAil  Epitome,  which  while  not  attempting  to  sopersede  the  btiger  PkacdeM*  wUl  ho 
found  a  safe  gukle  to  the  Practitkmer  in  all  ordinary  proceedings.**— £«*»  MeigtiMime emilti 
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In  one  Tolome,  8vo.,  1874,  P^ce  i&r.,  cloth, 

PRINCIPLES   OF  GONVEYANGING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 

By  Hbnry  C.  Dkans,  of  Lincoln's  Inn,  Barrister-at-Law,  sometime  Lecturer  to  the 

Incorporated  Law  Society  of  the  United  Kingdom. 

"  Mr.  Deane  b  one  of  the  Lecturers  of  the  Incorporated  Law  Society,  and  in  his  elementary  work 
intended  for  the  use  of  students,  he  embodies  some  lectures  given  at  the  hall  of  that  society.  It  would 
weary  our  readers  to  take  them  over  the  notmd  necessarily  covered  by  Mr.  Deane.  The  first  part  is 
devoted  to  Corporeal  Hereditaments,  and  the  second  to  Conveyancing.  The  latter  is  prefaced  by  a  very 
interesting  '  History  of  Conveyancing/  and  for  practical  purposes  the  chapter  (Ch.  a.  Part  II.)  on 
Conditions  of  Sale  is  decidedly  valuaUe." — Lam  Tim*s, 

"  We  hope  to  see  this  book,  like  Snelts  Equity^  a  standard  class-hook  in 
all  Law  Schools  where  English  law  is  taught^ — Canada  Law  Journal. 

questions  set  now  on  case  law  that  they  would  do 
well  to  peruse  this  treatise  of  Mr.  Deane'sj  and  use 
it  in  conjunction  with  a  book  of  questions  and 
answers.  They  will  find  a  considerable  amount  of 
eauity  case  law,  especially  in  the  second  part  of 
Mr.  Deane^s  book,  which  comprises  in  substance 
some  lectures  ddivered  by  the  author  at  the  Law 
Institution." — Law  JatirnaL 
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It  seems  essentially  the  book  for  young  convey* 
ancers,  and  will,  probably,  in  many  cases  supplant 
Williams.  It  is,  in  fact,  a  modern  adaptation  of 
Mr.  Watkin's  book  on  convevandng,  and  is  fully 
equal  to  its  prototype." — Iritk  Law  Timet. 

"  Extremely  useful  to  studenu,  and  especially 
to  those  gentlemen  who  are  candidates  for  the 
various  legal  examinations.     There  are  so  many 


In  8vo.y  price  6/.,  cloth, 

A  Summary  of  the  Law  and  Practice 

in 


FOR   THE    USE   OF   STUDENTS. 
By  EUSTACE  SMITH, 

Of  the  Inner  Temple ;  Author  of  **  A  Summary  of  Company  Law." 


"  It  is  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 
every  student  who  is  uking  up  Admiralty  Law  at  the  Final." — Law  Studentt^  Journal, 

**  rhe  divisions  of  his  book  are  sensible,  his  language  b  concise,  and  he  has  succeeded,  without  over- 
weighting any  part  of  it,  to  give  the  student  a  very  just  appreciation  of  the  ori^n  of  the  Courts  of 
Admiralty,  the  claims  that  can  be  enforced  in  them,  and  the  mode  of  practice  as  it  at  present  exists. 
Altogether  Mr.  Eustace  Smith  has  turned  out  a  book  in  a  small  compass  which  is  to  be  commended."— 
A  r deled  Clerks'  Journal. 

**  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass,  the 
preseat  work  will  doubtless  be  recetvMi  with  satisfaction  equal  to  that  with  which  his  previous  '  Summary ' 
has  been  met.** — Oxford  and  Cambridge  Underf^raduater  Journal, 

In  8vo.,  price  6j.,  doth, 

A  Summary  of  the  Law  and  Practice  in 

the  Ecclesiastical  Comts. 

FOR    THE     USE    OF    STUDENTS. 
By  EUSTACE  SMITH, 

Of  the  Inner  Temple  ;  Author  of  **  A  Summary  of  Com[>any  Law,"  and  **  A  Sommaiy 

of  the  Law  and  Practice  in  Admiralty.'- 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  ^ive  the  student  and  general  reader  a  fair  outline 
of  the  scope  and  extent  of  ecdesbstical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  br 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  r^ulated.  We  think  the  book  well 
fulfils  its  object.  Its  value  b  much  enhanced  by  a  profuse  dtation  of  authorities  for  the  propositions 
contained  in  it." — Bar  Examination  Journal. 

In  8vo.,  price  dr.,  cloth. 

An  Epitome  of  the  Laws  of  Probate  and  Divorce, 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAMINATION. 

By  J.  CARTER  HARRISON,  Soucitoil 
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Second  Edition.    In  one  yolame,  8ya,  price  20ir.»  cloth, 

PEmOIPLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

8£coin>  EDinoir. 
By  JOHN  INDERMAUR,  Solicitor, 

AUTHOR  OF  '*A  MANUAL  OF  THX  PRACTICE  OF  THX  SUPKEMK  COURT," 
"epitomes  OF  LEADING  CASES,"   AND  OTHER  WORKS. 


"Mr.  IndermauT  renders  even  law  light  reading.  He  not  only  possesses  the 
faculty  of  judidons  selection,  but  of  hicid  exposition  and  felidtoiis  illnstratioo.  And 
while  his  works  are  all  thus  characterised,  his  '  Prindples  of  the  Common  Law ' 
especially  displays  those  features.  That  it  has  already  reached  a  second  edition, 
testifies  that  our  estimate  of  the  work  on  its  first  appearance  was  not  unduly  fiiTOiirable, 
highly  as  we  then  signified  approval;  nor  needs  it  that  we  should  add  anythii^ 
to  that  estimate  in  reference  to  the  general  scope  and  execution  of  the  work*  It  only 
remains  to  say,  that  the  present  edition  evinces  that  every  care  has  been  taken  to  insure 
thorough  accuracy,  while  induding  all  the  modifications  in  the  law  that  have  taken 
place  since  the  original  publication ;  and  that  the  references  to  the  Irish  decisions  which 
have  been  now  introduced  are  calculated  to  render  the  work  of  greater  utility  to 
practitioners  and  students,  dot  A  English  and  Irish." — IrisA  Law  Tutut. 

**  7%is  work,  the  author  tells  us  in  his  Preface,  is  written  mainly  wHk  a  view  to  the 
examinations  of  th€  Incorporated  Law  Society  ;  but  we  think  it  is  likely  to  attain  a  wider 
usrfulnefSn  It  seems,  so  far  as  we  can  judge  from  the  parts  we  have  examined,  to  he  a 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  reacUtble;  and 
not  only  students,  but  many  practitioners  and  the  public  might  benefit  by  a  perusal  of  its 
pagar — Solicitors'  Journal. 

"  Mr.  Indermaur  has  very  dear  notions  of  what  a  law  student  should  be  taught  to 
enable  him  to  pass  the  examinations  of  the  Incorporated  Law  Sodety.  In  this,  his  last 
work,  the  law  is  stated  carefully  and  accuratdy,  and  the  book  will  probably  prove 
acceptable  to  students." — Law  Times, 


it 


Mr.  Indermaur's  book  will  doubtless  be  found  a  usefiil  assistant  in  the  legal  pupil 
room.  The  statements  of  the  law  are,  as  fiir  as  they  go,  accurate,  and  have  been  skiliolly 
reduced  to  the  level  of  learners.  Mr.  Indermaur  possesses  one  great  merit  of  an  instructor 
— he  is  able  to  bring  out  the  salient  points  on  wide  subjects  in  a  telling  manner.'* — Law 
Journal, 

"  Mr.  Indermaur  has  acquired  a  deservedly  high  reputation  as  a  writer  of  convenient 
epitomes  and  compendiums  of  various  branches  of  the  Law  for  the  use  of  students. 
Within  the  limits  which  the  author  has  assigned  to  himself,  he  has  certainly  given  proof 
of  praiseworthy  industry,  accuracy,  and  clearness  of  exposition,  which  cannot  fail  to  be 
of  the  greatest  advantage  to  the  law  student.  The  practising  solidtor  will  also  find  this 
a  very  useful  compendium.  Care  has  evidently  been  taken  to  note  the  latest  decisions 
on  important  points  of  law.  A  full  and  well-constructed  index  supplies  eveiy  ^Kility 
for  ready  reference." — Law  Magatine, 
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Second  Edition,  in  8vo.,  price  lar.  6d,  doth, 

A  MANUAL  OF  THE  PRACTICE  OF  WE  SUPREME  COURT 

OF  JUDICATURE, 

In  the  Queen's  Bench  and  Chancery  Divisions.    Intended  for  the  use  of  Students. 

By  John  Indbrmaur,  Solicitor. 

"  This  is  a  renr  useful  student's  book.  It  b  clearly  written,  and  gives  sudi  information  as  the  student 
requires,  without  oewildering  him  with  details.  The  portion  relating  to  the  Chancery  Division  forms  an 
excellent  introduction  to  the  elements  of  the  practice,  and  may  be  advantageously  used,  not  only  by 
articled  derks,  but  also  by  pupils  entering  the  cnsunbers  of  equity  drafumen/'—^^iin/^rr*  Journal. 

"Intended  for  the  use  of  students,  this  book  is  executed  with  that  accurate  knowledge  and  care  which 
distinguish  Mr.  Indermaur.  It  treats  carefully  of  the  steps  to  be  taken  in  the  several  divisions,  and  in  the 
appendix  b  given  a  table  of  some  of  the  principal  thnes  of  proceedings.  Not  only  the  student  but  the 
practitioner  will  find  thb  litde  Yolume  of  use."— Z«iv  Tim*t, 

Fourth  Edition,  in  8vo.,  1877,  price  6j.,  doth, 

AN    EPITOME    OF   LEADING    COMMON    LAW   CASES; 

WITH    SOME    SHORT   NOTES   THEREON. 

Chiefly  intended  as  a  Guide  to  "  Smith's  Leading  Cases."    By  John  Indermaur, 

Solidtor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

"  We  haYe  received  the  third  edition  o(  the  '  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Inder- 
maur, Solicitor.  The  first  edition  of  thb  work  was  publbhed  in  February,  1873.  the  second  in  April,  1874,  and 
now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  the  Yalue  of  this  book  can  be  fur- 
ntshed  than  the  fact  that  in  less  than  duree  years  U  has  reached  a  third  edition.*'— iL^ror  J^tirmU, 

Fourth  Edition,  in  8vo.,  1 881,  price  6x.,  doth, 

AN   EPITOME   OF   LEADING    CONVEYANCING   AND 

EQUITY   CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 
By  John  Indermaur,  Solicitor,  Author  of  '*An  Epitome  of  Leading 

Common  Law  Cases." 

*'  We  have  received  the  second  edition  of  Mr.  Indermaur's  Yery  useful  Epitome  of  Leading  ConYey^ 
andng  and  Ekiuity  CaseSb     The  work  is  very  well  done." — Law  Ttmts. 

"  The  Epitome  well  deserves  the  continued  patronage  of  the  class— Students— for  whom  it  is  espedally 
intended.    Mr.  Indermaur  will  soon  be  known  as  the  ^Students'  Friend.'  **~-Ca$uula  Law  Jaumai. 


Third  Edition,  in  8va,  1880,  price  5/.,  cloth, 

SELF'PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING  A   COMPLETE  COURSE   OF  STUDY,  WITH  STATUTES, 

CASES,   AND    QUESTIONS; 
And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John  Indermaur,  Solicitor. 

"  In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  intermediate 
examination  to  the  final.  His  advice  u  practical  and  sensible :  and  if  the  course  of  study  he  recommends 
b  intelligently  followed,  the  articled  clenc  wrill  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  canry  him  through  die  final  examination."— iTtf/MnV^rr'  Journal. 

"  This  book  contains  recommendations  as  to  how  a  com]Jete  course  of  study  for  the  above  examination 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  is  essential  for  a  student  to  be  set  on  the  right  tadc  in  his  reading,  and  that  any  one  of  ordinary 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit.'^— Z4m>  Jottmai, 

In  8vo.,  price  $s.  6</.,  cloth, 

Self '  Preparation  for  the  Intermediate  Examinations, 

As  it  at  present  exists  on  Stephen's  Commentaries.  Containing  a  complete  course  of 
Study,  with  Statutes,  Questions,  and  Advice  as  to  |>ortions  of  the  book  which 
may  be  omitted,  and  of  portions  to  which  special  attention  should  be  given,  and  in- 
tended for  the  use  of  all  Articled  Clerks  who  have  not  yet  passed  the  Intermediate 
Examination.  By  John  Indermaur,  Author  of  "  Principles  of  Common  Law," 
and  other  works. 

In  8vo.,  1875,  price  6/.,  doth, 

THE  STUDENT'S  GUIDE  TO  THE  JUDICATURE  ACTS, 

AND  THE  RULES  THEREUNDER : 
Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

Bf  John  Indbrmaur,  Solicitor. 
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Second  Edition.    In  8vo.,  price  2dr.,  doth. 


A  NEW   LAW   DICTIONARY, 

AND 


EMBRACING 


iufititntt  of  tl)e  tofiole  Hato ; 

FRENCH    AND    LATIN    TERMS     AND     REFERENCES 
AUTHORITIES.  CASES.  AND  STATUTES. 


TO    THE 


SECOND  EDITION^  revised  tkrougkifut^  and  cmsiderabfy  enlarged. 

By    ARCHIBALD    BROWN, 

M.A.£din.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the  Middle  Temple,  Barrister-at-Law;  Author 
of  the  '*  Law  of  Fixtures,"  *'  Analysis  of  Savigny's  Obligations  in  Roman  Law,"  &c. 

lEtervteypwu   of*  tlie    tSeooncl    Sdition. 

'^  So  far  as  we  have  been  able  to  examine  the  work^  it  seems  to  have 
been  most  carefully  and  accurately  executed^  the  present  Edition^  besides 
containing  much  new  matter^  having  been  thoroughly  revised  in  consequence  of 
the  recent  changes  in  the  law  ;  and  we  have  no  doubt  whatever  that  it  will  be 
found  extremely  useful^  not  only  to  students  and  prcuUHoners^  but  to  pubUc 
meny  and  men  of  lettersJ" — Irish  Law  Times. 

"  Mr,  Brown  has  revised  his  Dictionary^  and  adapted  it  to  the  changes 
effected  by  the  Judicature  Acts,  and  it  now  constitutes  a  very  useful  work  to 
put  into  the  hands  of  any  student  or  articled  clerkj  and  a  work  which  the 
practitioner  will  find  of  value  for  referenced — Solicitors'  Journal. 

'*  //  will  prove  a  reliable  guide  to  law  students^  and  a  handy  book  of 
reference  for  prcutitioners'^ — Law  Times. 


"This  work,  laborious  and  difficult  as  it 
was,  has  been  admirably  carried  out,  and 
the  work  is  really  what  it  professes  to  be, 
a  complete  compendium.  An  index  to  a 
dictionary  is  a  novelty,  but  from  the  excep- 
tional nature  of  the  contents  an  index  was 
likely  to  be  most  useful,  and  accordingly  Mr. 
Brown  has  prefixed  to  the  book  a  copious 
index  by  which  a  student  can  at  once  turn  to 
the  main  body  of  the  work  and  obtain  the 
information  he  reauires.  Authorities  and 
cases  are  abundantly  cited,  and  Mr.  Brown 
can  claim  with  justice  to  call  his  book  an 
institute  of  the  whole  law." — Standard, 

"  In  a  modest  preface  Mr.  Brown  intro- 
duces us  to  a  rather  ambitious  work.  He 
has  endeavoured  to  compress  into  less  than 


four  hundred  pages  the  whole  law  of  Eng- 
land, and  has  evidently  bestowed  mnai 
pains  on  the  execution  of  the  task.  He 
does  not,  however,  aim  at  anything  higher 
than  rendering  a  service  to  students  prepare 
ing  for  the  Bar  or  for  the  lower  branch  of 
the  profession,  and  there  can  be  no  donbt 
that  he  has  produced  a  book  of  reference 
which  will  be  useful  to  the  class  he  has  had 
in  view.  Mr.  Brown  has  perhaps  done 
about  as  much  as  any  one,  not  a  rare 
genius,  could  do,  and  hu  Dictionary  will  be 
serviceable  to  those  who  are  in  want  of  hints 
and  references,  and  are  content  with  a 
general  idea  of  a  law  or  legal  principle.  It 
IS  a  handy  book  to  have  at  one's  elbow." 
— Saturday  Review. 


THE 


In  8vo.,  price  I2J.,  doth, 

LAW    OF    FIXTURES, 

In  the  principal  relation  of 

LANDLORD      AND      TENANT, 

And  in  all  other  or  general  relations. 

FOURTH  EDITION. 
By  ARCHIBALD  BROWN,  M.A.  Edin.  and  Oxon.,  and  B.C.L.  Ozon., 

OF  THE  MIDDLE  TEMPLE,   BAERISTSR-AT-IAW. 

"The  author  tells  us  that  every  endeaYOur  has 
been  made  to  make  this  Edition  as  complete  as 
possible.    We  think  he  has  been  very  successful. 


For  instance,  the  changes  effected  by  the  Bills  of 
Sale  Act,  Z878.  have  been  well  indicated,  and  a 
new  diapter  has  been  added  with  reference  to  the 
Law  of  Ecclesiastical  Fixtures  and  Dilapidations. 
The  book  u  worthy  of  the  succeM  it  has  achieved." 
-—Lmu  Tmus. 


"  We  have  touched  OD  die  principal  €ntw«s  of  I 
new  edition,  and  we  have  not  spaoa  for  Aather 
remarks  on  the  book  itself:  but  we  may  obeerre 
that  Uie  particular  drcumstanoes  of  the  cases  ciled 
are  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  dear :  and  though  very  manjr  of  l^ 
principles  given  are  in  the  very  wofds  of  the  judges 
at  the  same  time  the  author  has  not  ^«nd  fin  dcdaoe 
his  own  observatioas,  and  thatwatw  la  ^ 

able  as  well  for  originaBty  as  ftr 
— Lmw  yMtnmL 
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Second  Edition,  in  8vo.»  price  2or.y  cloth, 

PEmCIPLES  OF  THE  CEIMINAL  LAW. 

INTENDED  AS  A  LUCID  EXPOSITION  OF  THE  SUBJECT  FOR  THE  USE 

OF  STUDENTS  AND  THE  PROFESSION. 

By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A.  (Oxon.), 

Author  of  ''  A  Concise  Digest  of  the  Institutes  of  Gains  and  Justinian.*' 

SECOND   EDITION. 

Revised  by  the  Author  and  F.    P.  TOMLINSON,   M.A.,  of  the  Inner  Temple, 

Barrister-at-Law. 


•.  ^V^N/^*-v^*y^-'^''^*'    '*v^*'**  /■^k>'V^N»/"*..->>^-^^  ^'^  y*k./*.y^>^  ^  ^v^  • 


REVIEWS. 

"  751^  favourable  opinion  we  expressed  of  the  first  edition  of  this  worh  appears  to  have 
been  justified  by  the  reception  it  has  met  with.  Looking  through  this  new  Edition^  we  see  no 
reason  to  modify  the  praise  we  bestowed  on  the  former  Edition.  The  recent  cases  have  been 
added  and  the  provisions  of  the  Summary  Jurisdiction  Act  are  noticed  in  the  chapter  relating 
to  Summary  Convictions,  The  book  is  one  of  the  best  manuals  of  Criminal  Law  for  the 
studentJ* — Solicitors'  Journal. 

"  There  is  no  lack  of  Works  on  Criminal  Law,  but  there  was  room  for  such  a  useful 
handbook  of  Principles  as  Mr,  Seymour  Harris  hcu  supplied.  Accustomed,  by  his  previous 
labours,  to  the  task  of  analysing  the  law,  Mr,  Harris  has  brought  to  bear  upon  his  present 
work  qucUifcations  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes  ^  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr,  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Law,  A  noticeable  feature  of  Mr.  Harries  work, 
which  is  likely  to  prove  of  ctssistance  both  to  the  practitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment,  and  the  statute  under  which 
it  is  inflicted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  Law  will  be 
found,^^ — Law  Magazine  and  Review. 

"Thu  work  purports  to  contain  'a  concise  exposition  of  the  nature  of  crime,  the  various  offences 
punishable  by  the  English  law,  the  law  of  criminal  procedure,  and  Uie  law  of  summary  convictions,'  with 
tables  of  ofienccB,  punishments,  and  statutes.  The  work  is  divided  into  four  books.  Book  I.  treats 
of  crime,  its  divisions  and  essentials ;  of  persons  capable  of  committing  crimes ;  and  of  principals  and 
accessories.  Book  II.  deals  with  offences  of  a  public  nature;  offiences  against  private  persons; 
and  offences  against  the  property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as 
much  brevity  as  could  well  be  used  consistently  with  a  proper  explanation  of  the  legal  chtuacteristics  of 
the  several  offences.  Book  III.  explains  criminal  procedure,  mcluding  the  jurisdiction  of  Courts,  amd 
the  various  steps  in  the  apprehension  and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the 
work  is  extremely  well  done,  the  description  of  the  trial  being  excellent,  and  thoroughly  calculated  to 
imi»]ess  d&e  mind  of  the  uninitiated.  Book  IV.  contains  a  short  sketch  of  '  summary  convictions  before 
magistrates  out  of  quarter  sessions.'  The  uble  of  offences  at  the  end  of  the  volume  is  most  useful,  and 
there  is  a  very  full  index.    Altogether  we  must  congratulate  Mr.  Harris  on  his  adventure.*' — Law  Journal, 

"  Mr,  Harris  has  undertaken  a  work,  in  our  opinion,  so  much  needed  that  he  might 
diminish  its  bulk  in  the  next  edition  by  obliterating  the  apologetic  preface.  The  appearance 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactory.  The  author  has  shown  an 
ability  of  omission  which  u  a  good  test  of  skill,  and  from  the  overwhelming  nuus  of  the 
criminal  law  he  heu  discreetly  selected  just  so  much  only  as  a  learner  needs  to  know,  and  has 
presented  it  in  terms  which  render  it  capable  of  being  easily  taken  into  the  mind.  The  first 
half  of  the  volume  is  devoted  to  indictable  offences,  which  are  defined  and  explained  in 
succinct  terms  ;  the  second  half  treats  of  the  prevention  of  offences,  the  courts  of  criminal 
jurisdiction,  arrest,  preliminary  proceedings  before  magistrcUes,  and  modes  of  prosecution 
and  trial ;  and  a  brief  epitome  of  the  laws  of  evidence,  proceedings  after  trial,  and  summary 
convictions,  with  a  table  of  offences,  complete  the  book.  7 fie  part  on  procedure  will  be  found 
particularly  useful.  Few  young  counsel,  on  tfieir  first  appearance  at  sessions,  have  more  than 
a  loose  and  general  notion  of  the  manner  in  which  a  trial  is  conducted,  and  often  commit 
blunders  which^  cUthough  trifling  in  kind,  are  nevertheless  seriously  discouraging  and 
annoying  to  themselves  at  the  outset  of  their  career.  From  even  such  a  blunder  as  that  of 
mistaking  the  order  in  which  the  speeches  are  made  and  witnases  examined,  they  may 
hi  saved  by  the  table  of  instructions  given  hereJ* — Solicitors'  Journau 
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Now  ready,  in  8vo.,  price  2s,  6d,,  doth, 

A  COLLECTION  OF  LATIN  MAXIMS, 

LITERALLY  TRANSLATED. 
INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS. 

"The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  oome  across  a  Latin 
maxim  in  their  reading." — Law  JoMmal. 


In  one  volume,  8vo.,  price  91.  cloth, 

LEADING   STATUTES   SUMMARISED, 

FOR  THE  USE  OF  STUDENTS. 

By  ERNEST  C.  THOMAS, 

Bacon  Scholar  of  the  Hon.  Society  of  Gray's  Inn,  late  Scholar  of  Trinity  CoUege,  Oxford ; 
Author  of  '*  Leading  Cases  in  Constitutional  Law  Briefly  Stated.*' 

"  Will  doubtless  prove  of  much  use  to  students  for  whom  it  is  intended.  ....  Any  student  who, 
with  this  brief  summary  as  a  guide,  carefully  studies  the  enactments  themsdves  in  the  Revised  Editioo 
of  the  Sutiites,  cannot  fail  to  gain  a  very  considerable  acquaintance  with  every  branch  of  English  law."— 
Law  Magaxitu, 

**  Mr.  Thomas  has  done  a  useful  piece  of  woric  in  compiling  a  little  book  which  is  not  intended  to  save 
students  the  trouble  of  looking  at  the  statutes  fot  themselves,  but  which  will  be  valuable  both  to  guide 
them  through  '  the  single  sentences  of  enormous  length,'  of  whidi  Sir  James  Stephen  has  spoken, 
and  as  a  convenient  book  of  reference." — Saturday  Xtvuw. 

**  This  is  an  ingenious  woric.  The  author,  feeling  that  students,  like  a  y;ood  many  more  experienced 
persons,  are  rather  bothered  with  the  gigantic  bulk  of  our  statute  law,  has.  hit  upon  the  idea  of  pidting  oat 


inore  than  one  hundred  statutes  of  general  practical  importance,  and  giving  a  summary  of  them.    He 
divides  these  into  three  classes,  and  places  them  under  the  titles,  'Common  Law,' '  Cnminal  Law,' and 


Equity  and  Conveyancing.'  There  is  an  index  to  the  volume,  which  enables  die  reader  to  find  at 
the  Act  he  wants ;  and  the  summaries  seem  to  be  accurate  ajid  sufficiently  fulL  Of  ooune  the  book 
belongs  to  the  list  of '  cram '  instructors ;  but  it  has  merits  beyond  those  of  mere  help  to  evaminarioa  "— 
Law  yattrmU. 

In  8vo.,  price  6j.,  cloth, 

LEADING  CASES  IN  CONSTITUTIONAL  LAW 

BBIEFLT  STATED,  WITH  IHTRODUOTIOH.  SZCVBSiriEB,  AVB  V0TI8. 

By  ERNEST  C.  THOMAS, 

Bacon  Scholar  of  the  Hon.  Society  of  Gray's  Inn,  late  Scholar  of  Trinity  CoUegc,  Oxford. 

"  Mr.  E.  C.  Thomas  has  put  together  b  a  slim  octavo  a  digest  of  the  principal  cases  iUttstrating  Con- 
stitutional Law,  that  is  to  say,  all  questions  as  to  the  righu  or  authority  of  the  Crown  or  nersons  under  it. 
as  regards  not  merely  the  constitution  and  structure  given  to  the  governing  body,  but  also  the  mode  u 
which  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.  Thmnas  gives  a  very  dear 
and  hitelligent  survey  of  the  general  functions  of  the  Executive,  and  tne  prindples  by  which  they  are 
regulated ;  and  then  follows  a  summary  of  leading  cases." — Saturday  Rtvum, 

"  Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading  cases.*— 
Law  Tim»9. 

In  8vo.,  price  &r.,  doth, 

AN   EPITOME   OF  HINDU  LAW  CASES, 

WITH  SHORT  NOTES  THEREON, 

And  Introductory  Chapters  on 

SOURCES  OF  LAW,  MARRIAGE,  ADOPTION,  PARTITION,  AND 

SUCCESSION. 

By  WILLIAM  M.  P.  COGHLAN, 

BOMBAY  aVIL  SBRVICB,  JUDGB  AMD  SBSSIONS  JUDGE  OF  TANNA. 

"  Mr.  Coghlan,  Judge  and  Sessions  Judge  of  Tanna,  has  prepared  an  epitome  of  some  Hindoo  lawoses 
as  aguideto  the  law  reports  and  to  the  standard  text-books.    Apart  firom  itsprafosskioal  valuer  it 
curious  picture  of  Hindoo  customs  and  ideas  on  various  subjectSt  sndi  as  awfring^  busily  ts 
Saturday  Rtvuw. 
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In  a  handy  volume^  price  $s.  6d,  doth^ 

RAILWAY  PA88ENGER8  &  RAILWAY  COMPANIES: 

%\t\x  9Dutfe0,  KfsbtjS  anH  Ufabflitfe^. 

With  an  Appendix  containing  Addenda  et  Corrigenda  to  Nov.  1880. 

By  LOUIS  ARTHUR  GOODEVE,  of  the  Middle  Temple, 

Barrister-at-Law. 

%♦  The  Appendix  eon  be  had  separately^  price  \s, 

"  Mr.  Goodeve's  Kttl«  book  is  a  oondse  epitome  of  the  Acts,  Bye-laws,  and  Cases  relating  to  passengers 
and  their  personal  luggage.  It  is  'dearly  written^  and  the  reader  is  able  speedily  enough  to  find  any 
point  upon  which  he  d^ires  to  inform  hinudf."— >Z«iv  Journal, 

**  Mr.  Goodeve  has  rendered  a  service  to  the  public  in  maldng  a  digest  of  the  law  relating  to  railway 
passengers,  including  the  respective  duties,  rights,  and  liabilities  of  the  Companies  on  the  one  hand  and 
passengers  on  the  other,  as  laid  down  by  the  statutes  and  the  decisions  of  the  Superior  Courts.  The 
various  points  are  treated  in  a  clear  yet  concise  manner ;  and  it  is  to  be  hoped  that  this  little  work  will 
be  widely  studied  so  that  people  may  know  what  are  their  rights,  and  take  steps  to  maintain  them."— 
Saturday  Rrdrw. 

"  After  reading  the  volume  with  great  interest,  we  can  only  say  that  it  Is  clear,  compact,  and  accurate. 
Passengers  who  want  rtUabU information  should  consult  this  \)oo\i**—Sk4uffUld Post, 

EUBOFEAN  ABBITBATION. 

Part  I.,  price  ji.Cd,,  sewed, 

LORD    WESTBURY'S   DECISIONS. 

Reported  by  Francis  S.  Rbilly,  of  Lincoln's  Inn,  Barrister-at-Law. 
~^  AliBEBT     ABBITBATION. 


Parts  I.,  II.,  and  III.,  price  25^.,  sewed, 

LORD    CAIRNS'S  DECISIONS. 

Reported  by  Francis  S.  Reilly,   of  Lincoln's  Inn,  Barrister-at-Law. 

In  8vo.,  price  21^.,  cloth, 

A  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 

FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Registration  ActSy  atid  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  may,  B.A.  (Ch.  Ch.  Oxford),  and  of  Lincoln's  Inn,  Banister-at-Law. 

"  This  treatise  has  not  been  published  before  it 
was  wamted.  The  statutes  of  Elisabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more  dian  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  consistent  with  each  other.  An  attempt  to 
leduce  the  mass  of  decisions  into  something  like 
shape,  and  the  exposition  of  legal  principles  in- 
volved  in  the  decisions,  under  any  curcumstances, 
must  have  been  a  woric  of  ^preat  labour,  and  we 
are  pleased  to  observe  that  m  the  book  before  us 
there  has  been  a  combination  of  unusual  labour 
with  considerable  professional  skill.  .  •  .  We  can- 
not  conclude  our  notice  of  this  woric  without  saying 
that  it  reflects  great  oedit  on  the  publishers  as  weU 
as  the  author.  The  facilities  afforded  by  Messrs. 
Stevens  and  Haynes  for  the  publication  of  treatises 
by  rising  men  in  our  professbn  are  deserving  of 
all  praise.  We  feel  assured  that  th^  do  not  lightly 
lend  their  aid  to  works  presented  tor  publication, 
and  that  in  consequence  publication  by  sack  a  firm 
is  to  some  extent  a  guarantee  of  the  valu*  of  the 
work  pubUshed."— OmmuAi  Lam  Journal, 


"  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  wortny  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  ...  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character. 
— Solicitanf  Journal, 


"  The  subject  and  the  work  are  both  very  good. 
The  former  u  well  chosen,  new,  and  inteiesting ; 
the  latter  has  the  quality  which  alwa3rs  distm- 
guishes  original  research  from  borrowed  labours." 
—'Amorican  Law  Rtwitw, 

"  We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  ovm  description  of  his  labours, 
'that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  posaQ>le.  widumt  doing 
so  at  the  expense  of  persincuity,  or  uf  the  omission 
of  any  important  pomts.'"— Zmv  Tttmot. 
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Rxvxn  ft  wkTnm,  well  tabd,  timpu  bae. 


In  one  volume,  8to.»  price  25/.,  doth, 

AN    ESSAY 

THE    RIGHTS  OF  THE  CROWN 

AMD  THB 

PRIVILEGES  OF  THE  SUBJECT 

3ln  the  %ta  %tott»  of  tie  Eealm* 

By  Robert  Gream  Hall,  of  Lincoln's  Inn,  Barritter-at-Law.  Second  Edition.  Revised 
and  corrected,  together  with  extensive  Annotations,  and  references  to  the  later 
Authorities  in  England,  Scotland,  Ireland,  and  the  United  States.  By  Richard 
LovELAND  LovELAND,  of  the  Inner  Temple,  Barrister-at-Law. 

necessary  to  si^plemeat  it  so  Uacgfij  by  icienucc 
to  csoes  since  decided.  A  tempting  opportoaity 
was,  therefore,  oflfered  to  an  intclKgcat  editor  to 
supply  this  defect  in  the  wock,  and  Mr.  Lorelaad 
has  seised  it,  and  pcoved  his  capaci^  in  a  Tery 
mafked  manner.  As  very  good  specimens  of  anno* 
tadon,  showing  clear  judgment  in  selectUw^  we  may 
refer  to  the  subject  of  alluvk>n  at  page  xog^  and  dM 
rigfau  of  fishery  at  page  50.  At  the  hitter  place  he 
b^(ins  his  notes  by  stating  under  what  exptessioos 
a  'several  fishery'  has  been  held  to  pass,  pro- 
ceeding sufasequendy  to  the  evidence  which  is 
sufficient  to  support  a  claim  to  ownership  of  a 
fishery.  The  important  questioD  under  what  01- 
cumstances  property  can  be  acquired  in  the  soil 
between  hi|[^  and  low  water  mark  is  hiddly  d»- 
cussed  at  page  77,  whilst  at  page  81  we  find  a 
prqpiant  note  on  die  ptopeity  of  a  grantee  of 
wreck  in  goods  stranded  within  his  liberty. 

"We  think  we  can  promise  Mr.  Lovdand  the 
reward  for  which  alone  he  says  he  locdcs— diat  this 
edition  of  Hall's  Essay  will  prove  a  most  decided 
assistance  to  those  engaged  in  cases  rdbtiog  to  the 
foreshores  of  the  country."— Z4nv  Ti 


"  This  is  an  interesting  and  valuable  book.  It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  there  is  no  great  inducement  for  a  legal 

writer  to  take  up Mr.   Hall,  whose 

first  edition  was  issued  in  2830^  was  a  writer  of 
considerable  power  and  method.  Mr.  Loveland's 
editing  reflects  the  valuable  qualities  of  the '  Essay ' 
itself.  He  has  done  his  work  without  pretention, 
but  in  a  solid  and  efficient  manner.  The  'Sum- 
mary of  Contents '  gives  an  admirable  epitome  of 
the  chief  points  discussed  in  the  'Essay/  and 
indeed,  in  some  twenty  propositions,  supplies  a 
useful  oudine  of  the  whole  law.  Recent  cases  are 
noted  at  the  foot  of  each  page  with  great  care  and 
accuracy,  while  an  Appendix  contains  much  valu- 
able matter;  including  Lord  Hale's  treatise  Dt 
yurt  MariSt  about  which  there  has  been  so  much 
controversy,  and  Serjeant  Merewether's  learned 
argument  on  the  rights  in  the  river  Thames.  The 
book  will,  we  think,  take  its  place  as  the  modem 
authority  on  the  subject." — Law  y^ttrmai, 

"The  treatise,  as  originally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.  But  as  time  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 

"  TAe  entire  book  is  masterly ''-^ALBKlPi  Law  JOURNAL. 

In  one  volume,  8vo.,  price  I2J.,  doth, 
A  TREATISE  ON  THE  LAW  RELATING  TO  THE 

POLLUTION    AND    OBSTRUCTION   OF    WATER   COURSES; 

Together  vdth  a  Brief  Summaiy  of  the  Various  Sources  of  Rivers  Pollution. 
By    CLEMENT    HIGGINS,    M.A.,    F.CS., 

OF  THE  INNER   TEMPLE,   fiARRISTER-AT-LAW. 

of  his  practical  acquaintance  bodi  with  the  sdendfic 
and  the  I^al  aspects  of  his  subject.*'— Z««r  Mmg^ 
aine  and  Remew, 

"  The  volume  is  very  carefully  arranged  through- 
out, and  will  prove  01  great  utility  both  to  nuaen 
and  to  owners  of  land  on  the  banks  of  rivers.*— 
Tkt  Mmmg  Jtumml* 

**  Mr.  Higgins  writes  tersdy  and  clearly,  while 
his  faces  are  so  well  arranged  that  k  b  a  pleasure 
to  refer  to  his  book  for  information  ;  and  altoffcthcr 
the  work  is  one  whidi  will  be  found  very  ussfol 
by  all  interested  in  the  snfagect  to  which  it  relates.* 

*'  A  compact  and  coaveaient  manual  of  the  hw 
on  the  soDJect  to  which  it 


"  As  a  compendium  of  the  law  upon  a  special 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value^  and  more 
especully  to  those  who  have  to  advise  upon  the 
institution  of  proceeding's  under  the  Rivers  Pollu- 
tion Preventive  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought."— /rwA  Low 
Tim**. 

"We  can  recommend  Mr.  Higgins*  Manual  as 
the  best  guide  we  possess."— /'ar^/ic  H*alth, 

"County  Court  Judges,  Sanitary  Authorities, 
and  Ripanan  Owners  will  find  in  Mr.  Higgins* 
Treatise  a  valuaUe  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  wuT  readily 
be  recognised  as  having  special  fitness,  on  account 


tnVJUl  k  HATlTBfl,  BELL  TABD,  nSPU  BAS. 
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In  8vo.»  Third  Edition,  price  35/.,  doth, 

MAYNE'S     TREATISE 

ON 

THE  LAW  OF  DAMAGES 


BT 


JOHN    D.    MAYNE, 

Of  the  Inner  Temple,  Barrister^at-Law : 


AND 


LUMLEY   SMITH, 

Of  the  Inner  Temple,  Q.C. 


••  During  the  tweniy-ituo  years  which  have  elapsed  since  the  publication  of  this  well-known 
worky  its  reputation  has  been  steadily  growings  and  it  has  long  since  become  the  recognised 
authority  on  the  important  subject  of  which  it  treats'^— IjlVT  Magazine  AND  Review. 


"This  edition  of  what  has  become  a  standard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  author  as  well  as  of 
Mr.  Lumley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory.  ^  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared, and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  hu  accuracy  and  learning. 
At  ue  same  time  the  book  has.  doubtless,  been 
improved  by  the  reappearance  of  its  author  as  co- 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

**  Upon  the  general  prinaples,  according  to  which 
damages  are  to  be  assessed  in  actions  of  contract, 
HadUy  v.  Baxendal*  (9  Ex.  341)  still  remains 
the  leading  authority,  and  furnishes  the  text  for 
the  discussion  contained  in  the  second  chapter 
of  Mr.  Mayne's  book.  Properly  understood  and 
limited,  the  rule  proposed  in  that  case,  although  in 
one  respect  not  very  happily  worded,  is  a  sound 
one,  and  has  been  repeatedly  approved  both  in 
England  and  America.  The  subsequent  decisions, 
which  are  concisely  summarized  by  Mr.  Mayne, 
have  established  that  mere  knowloJge  of  special 
circumstances  is  not  enough,  unless  R  can  be  in- 
ferred from  the  whole  transaction  that  the 
contractor  consented  to  become  liable  to  the  extra 
damage.  Tlus  limitation  is  obviously  just,esi>ecially 
in  the  case  of  persons,  such  as  common  carriers, 
who  have  no  option  to  refuse  the  contract.  Mere 
knowledge  on  their  part  of  special  circumstances 
ought  not,  and,  according  to  the  dicta  of  the 
judges  in  the  Exchequer  Chamber  in  Homt 
V.  Midland  Railway  Company  (ax  W.  R.  481, 
L.  R.  8  C  P.  X31),  would  not  involve  the  carrier  in 
additional  responsibility.  Mr.  Mayne's  criticism 
of  the  numerous  cases  in  which  this  matter  has  been 
considered  leaves  nothing  to  be  desired,  and  the 
rules  he  deduces  therefrom  (pp.  3a,  33)  appear  to  us 
to  exhaust  the  subject. 


"  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples than  in  contracts;  indeed,  sometimes  it  b 
Lnpossible  to  say  they  are  governed  by  any  princi- 
ples at  all.  In  actions  for  injuries  to  we  person  or 
reputation,  for  example,  a  Judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 
what  the  facts  proved  in  their  judgment  reqmred. 
And,  according  to  the  better  opinion,  they  may  give 
damages  'for  example's  sake,'  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  'vindictive'  or 
'  exemplary '  damages  cannot,  except  in  very  rare 
cases,  be  awarded,  out  miut  be  limited,  as  in  con- 
tract, to  the  actual  harm  sustained. 

"  The  subject  of  remoteness  of  damage  is  treated 
at  considerable  length  by  Mr.  Mayne,  and  we  notice 
that  much  new  matter  has  been  added.  Thus  the 
recent  case  of  Ridine  v.  Smith  (34  W.  R.  487.  x 
Ex.  D.  gx)  furnishes  the  author  with  an  opportunity 
of  discussing  the  well-known  rule  in  Ward  v. 
Wteks  (7  Bing.  axi)  that  injury  resulting  from  the 
repetition  of  a  slander  is  not  actionable.  The  rule 
has  always  seemed  to  us  a  strange  one,  if  a  man  is 
to  be  made  responsible  for  the  natural  consequences 
of  his  acts.  For  every  one  who  utters  a  slander 
may  be  perfectly  certain  that  it  will  be  repeated. 

*^^lt  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  made.  The  editors  modestlv  express  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised."— 
Solicitor^  JourmU, 

"  This  text-book  is  so  well  known^  not  only  as  the  highest  authority  on  the  subject 
treated  of^  but  eu  one  of  the  best  text-books  ever  written^  that  it  would  be  idle  for 
us  to  speak  of  it  in  the  words  of  commendation  that  it  deserves.  It  is  a  work  that 
no  practising  lawyer  can  do  without,** — Canada  Law  Journal. 
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BZIYXHS  k  JULJWKB,  BILL  TABD,  TIMPU  BAB. 


In  8yo.,  price  it,,  sewed, 

TASLE  of  the  FOBEiaN  MEBGANTILE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charlbs 
Lyon-Cabn,  Professeur  agr^g^  k  la  Faculty  de  Droit  de  Paris ;  Professeur  k 
PEcole  libre  des  Sciences  politiqoes.  Translated  bj  Napolsom  Arglbs, 
Solicitor,  Paris. 

In  one  volume,  demy  8vo.,  price  lox.  6d,,  doth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU 

RETENTION.  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 

successfully  suxmount  the  difficulties  bx  the  way  of 
this  arduous  undertaldng  as  the  one  before  us;  foe 
the  language  b  well  daosen,  it  is  exhaustive  of  die 
law,  and  u  systenuttised  with  great  method,*— 
Americam  Lmm  RtvUm, 


"  We  have  no  hesitation  in  saying,  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  accession 
to  the  library  of  either  the  merchant  or  the  lawyer." 
—Soliciicrr  Jpumal, 

**  We  have,  indeed,  met  with  few  works  whidi  so 


In  8vo.,  price  lox.  &/.»  doth, 
A    REPORT    OF    THE   CASE    OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Elxaminatioii  <^  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  THB  DOCTRINX  OF  Com- 
MBRCiAL  Fraud.    By  w.  F.  Finlason,  Barrister-at-Law. 

"  It  will  probably  be  a  very  long  time  before  the 
prosecution  of  the  Overend  and  Gumey  directors  is 
rorgotten.  It  remains  as  an  example,  and  a  legal 
precedent  of  considerable  value.  It  involved  the 
immensely  important  question  where  innocent  mis- 
representation ends,  and  where  firaudulent  misrepre- 
sentation begins. 

"  All  who  perused  the  report  of  this  case  in  the 
columns  of  the  Times,  miut  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


duty  was  discharged,  and  nothing  could  be 
natural  than  that  the  reportci  sboaU  pabBsh  a 
separate  rqport  in  book  form.  This  has  been  done, 
and  Mr.  Finlason  introduces  the  report  by  one 
hundred  pages  of  dincrtation  on  the  geoenu  law. 
To  this  we  shall  proceed  to  refer,simply  remaridng 
before  doins  to,  that  the  charge  to  the  jury  has 
been  carefufly  revised  by  the  Lord  Chief  Junce." 
Ti$iut, 


l2mo.,  price  tor.  6</.,  doth, 

A  TREATISE  ON  THE  GAME  UW8  OF  EN6UN0  AND  WALES: 

Induding  Introduction,  Statutes,  Explanatorr  Notes,  Cases,  and  Inder.  Bj  John 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Gilmors 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 

In  royal  8vo.,  price  lOr.  6</.,  doth^ 

THE  PRACTICE  of  EQUITY  by  WAY  of  REVIVOR  &  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LoPTUS  Leigh  Pemberton,  of  the  Chancery  Registrar's  Office. 


"  Mr.  Pemberton  has,  with  great  care,  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  whidi 


will  probably  be  appfied  to  lutim 


In  8vo.,  price  5^.,  doth, 

THE    LAW    OF    PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Priority  of  Incumbrances  and  of  other  Rights  in 
Property.    By  W.  G.  Robinson,  M.A.,  Barrister-at-Law. 

"  Mr.  RoUnson's  book  may  be  recommended  to  I  tioner  with  a  useful  snpplenicBt  to  larger  *HI 
the  advanced  student,  and  wul  furnish  the  practi-  I  complete  woifca.**—>S<iwafll>»j*  jTirw  wf. 


tnVJUl  k  SAYHXS,  BXLL  TABB,  TISPLB  BAB. 


ELECTION      Hi  A.  ^^^r. 


In  crown  8vo.,  price  i6x.,  doth^ 
A    MANUAL    OF   THE 

PMOTIOE   OF    PAELIAMENTART   ELECTIONS 

Throughout  Great  Britain  and  Ireland. 

COMPRISING 

THE  DUTIES  of  RETURNING  OFFICERS  and  their  DEPUTIES, 
TOWN   CLERKS,  AGENTS,  POLL-CLERKS,  &c., 

AND  THE 

l^&r  jof  Clerttan  ^m$i$,  Cornqrt  $mtk£8,  ^  PLegal  $spient8* 

WITH 

AN  APPENDIX   OF  STATUTES  AND  AN  INDEX. 

By  henry  JEFFREYS  BUSHBY,  Esq., 

One  of  the  Metropolitan  Police  Magistrates,  sometime  Recorder  of  Colchester. 


_^-M>/*'^~  ^^^^^^V^'^^^V*  ^^^*^**  •* 
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FIFTH     EDITION, 

Adapted  to  and  embodying  the  recent  changes  in  the  Law,  including  the  Ballot  Act^  the 
Instructions  to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office^ 
and  the  whole  of  the  Statute  Law  relating  to  the  subject. 

Edited   by    HENRY    HARDCASTLE, 

or  TMB  INNBX  TBMPUS,   BARSI8TBR-AT-LAW. 


"We  have  just  received  at  a  Yeiv  opportune 
moment  the  new  edition  of  this  useful  worlc.  We 
need  only  say  that  those  who  have  to  do  with 
elections  will  find  '  Bushby's  Manual '  replete  with 
information  and  trustworthy,  and  that  Mr.  Hard- 
castle  has  incorporated  all  Uie  recent  changes  of 
the  law." — Lam  Jmmal, 


« 


As  &r  as  we  can  judKC,  Mr.  Hardcastle,  who 


u  known  as  one  of  the  joint  editors  of  Olifaney 
and  Hardcastle's  Election  Reports,  has  done  hu 
work  well.  .  .  .  For  practical  purposes,  as 
a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  officers  cannot  do  better  than  distribute 
thb  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  work."— «Stf/»- 
citonf  Journal, 


extremely  useful,  and  he  gives  all  the  law  and 
practice  m  a  very  small  compass.  In  an  Appendix 
u  supplied  the  Act  and  the  Rules.  We  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  practioe  of  election 
petitions."— Z.mw  Timtt, 


A  Companion  Volume  to  the  above,  in  crown  8vo.,  price  91.,  cloth, 

THE  LAW  AND  PEAOTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 

for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland^  Forms  of 

Petitions,  &c.    Second  Edition.    By  Henry  Hardcastle,  of  the  Inner  Temple, 

Barrister-at-Law. 

**  Mr.  Hardcastle  gives  us  an  original  treatise 
with  foot  notes,  and  ne  has  evidentlv  taken  very 
considerable  pains  to  make  his  woric  a  reliable 

Siiide.  Beginning  with  the  effect  of  the  Election 
etitions  Act,  z868,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mode  of 
treating  tlie  Kubject  of  '  particulars  *  will  be  found 

Now  ready.  Volume  I.,  price  5ar.;  Volume  II.,  price  24r.; 
and  Volume  III.,  price  19/. 

REPORTS   OF   THE  DECISIONS 

OF  THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO^    THB    PARLIAMENTARY   ELECTIONS    ACT,    1S68, 

By  EDWARD  LOUGHLIN  O'MALLEY  and  HENRY  HARDCASTLE. 
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^Uhnvi  antf  iraptuit'  ^mt£  of  iUprfittt  of  tt^t  Corl^  Heporter^. 

SIR  bartholomew^showeFsTar  cases. 

»     ■ 

In  8vo.,  1876,  price  4/.  41.,  best  cftlf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

Resolved  and  Adjudged  upon  Petitions  and  Writs  of  Error. 

FOURTH      EDITION. 
ooarTAzwzwo  ai>iiztzo«a&  oasss  vox  bitbbsto  ssvomTxn. 

RKVISED  AND  EDITED  fiY 

RICHARD  LOVELAND  LOVELAND, 

Of  the  Inner  Temple,  Barrister-at-Law ;   Editor  of  **Kclyiig*8  Crown  Cases,"  and 

**  Hall's  Essay  on  the  RighU  of  the  Crown  in  the  Seashore." 

**  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bellewe, 
Cooke,  Cunningham,  Brookes*  New  Cases,  Choyce  Cases  in  Chancery,  William  Kelynge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament 

"The  volume,  although  beautifully  printed  on  old-fashioned  paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  woik. 

'*  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

"  Shower's  Cases  are  models  tor  reporters,  even  in  our  day.  The  statements  of  the  case, 
the  arguments  of  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  Uie  language  of  the  advertisement,  '  be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.' " — Canada  Law  JaurnoL 

BEIiltEWS'S  CASES,  T.  BIGHABB  II. 
In  8vo.,  1869,  price  3/.  31.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect'  ensembr  hors  lea  abridgments  de  Statham,   Fitzherbert,  et  Brooke.       Per 

Richard  Bellewe,  de  Lmcolns  Inne.    1585.     Reprinted  from  the  Original 

Edition. 

highly  creditable  to  the  spirit  and  enterprise  of 
private  publishers.  The  ««wk  b  an  inmortant  Uok 
m  our  lenl  hutory ;  there  are  no  year  books  vi  the 
reign  of  Richard  II.,  and  Bellewe  supplied  die  only 
substitute  by  careAilly  extracting  and  collwting  an 
the  cases  he  could  find,  and  he  did  k  in  the  nMst 
convenient  form— that  of  alphabetical  arrangeaent 
in  the  order  of  snljects,  somat  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  b  in  Csct  a 
collection  of  cases  of  the  rei|pi  of  Richard  IL. 
arranged  aoconling  to  dieir  subjects  inalphabedcal 
order.  It  b,  therefore,  one  of  the  matt  nieffipible 
and  interesting  legal  memorials  of  the  Middle 
Ages."— ^w  Titmst. 


"  No  public  library  in  the  world,  where  Englbh 
law  finds  a  place,  should  be  without  a  copy  oT  thb 


edition  of  Bellewe."— C«j«m^  Law  ypttrmai. 

"We  hare  here  %/ac-HtmiU  edition  of  Bellewe, 
and  It  b  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  b  a 
perfect  ^em  of  antique  printing,  auid  forms  a  most 
mterestmg  monument  of  our  early  legal  hbtory. 
It  belonn  to  the  same  class  of  wotlcs  as  the  Year 
Book  of  Edward  I.  and  other  similar  woiks  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolb :  but  b  far 
superior  to  any  of  them,  and  b  in  thb  respect 


CUNNINGHAM'S    REPORTS. 

In  8vo.,  1871,  price  3/.  y.^  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II. ;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  dear  and  certain,  humbly  oflfered  to  the 
Consideration  of  both  Houses  of  Parliament.  Third  Edition,  with  nnmeroiis 
Corrections.    By  Thomas  Townsend  Bucknill,  Banister-at-Law. 

and  prosperity  of  every  aatioQ  than  good 


"The  Instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  Englsmd  clear  and  certain/  gives  the  vdiume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  whioi  ought,  for  the  hiformadon  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as  follows:  'Nodung  conduces  more  to  die 


peace  and  prosperity  01  every  aanon  lAaa  gooa 
laws  and  the  due  execution  of  theoL*  The  hmory 
of  the  dvil  law  b  then  rapidly  traced.  Next  a 
hbtory  b  given  of  Ely  Hdi  Reporters,  beginning  with 
the  repcMters  of  the  Year  Books  Irom  i  Edw.  IIL 
to  X9  Hen.  VIII.— being  near  aoo 
wards  to  tlie  time  of  me  aadior. 
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GHOYCE   CASES   IN  CBLAJNCEBT. 


In  8vo.,  1870,  price  2/.  2J.,  calf  antique, 

THE  PRACTICE  OF  THE  HIGH  COURT  OF  CHANCERY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court     And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  where  denyed. 

"This  volume,  in  paper,  type,  and  binding  (like  "  Bellewe's  Cases  ")  b  a  facsimile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other,"— Canada  Law  y^umal. 

In  8va,  1872,  price  3/.  3x.,  calf  antique, 

SIR  G.   COOKE'S  COMMON   PLEAS  REPORTS 

In  the  Beigns  of  Queen  Anne,  and  Kings  Oeorge  I.  and  IE. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
TowNSSND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Law  books  never  can  die  or  remain  long  dead  an  old  volume  of  Reports  may  be  produced  by  these 

so  long  as  Stevens  and  Haynes  are  willing  to  con-  modem  publishers,  whose  good  taste  b  only  equalled 

tinue  them  or  revive  them  when  dead.    It  is  ccr-  by  their  entexprise."— Ccmm^  Laiw  J^tirmm, 
tainly  surprising  to  see  with  what  facial  accuracy 

BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo.,  1873,  price  4/.  41.,  calf  antique, 

Brooke's   (Sir  Robert)  New  Cases   in  the  time  of  Henry  VIII.,  Edward  VI.,   and 

Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  yean, 

with  a  table,  together  with  March's  (John)  Translation  o/*  Brooke's  New  Cases 

in  the  time  of  Henry  VHI.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 

Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 

titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.  8vo.  1873. 

Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preoedbg  volumes 
of  the  series  of  Early  Reports.''--C«iMiM  Lam 
yomrmal. 


"Both  the  original  and  the  translation  having 
long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  Mardi's  translation  making  a  new  and 
oortected    edition    peculiarly   desiraue,    Messrs. 


KELYNGE'S  (W.)  REPORTS. 

In  8vo.,  1873,  P^ce  4/.  4/.,  calf  antique, 

Kklymgs's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c,  from  the 
3rd  to  the  9th  year  of  His  late  Majesty  King  Geoige  II.,  during  which  time  Lord 
Kin^  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.    Third  Edition.    In  one  handsome  volume.    8vo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo.,  1873,  price  4/.  41.,  call  antique, 

Kblyng's  (Sir  T.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others ;  to  which  are 
added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  (Jueen  and  Mawgridge.  Third  Edition,  eoniaimng  several  additional  Cases 
never  before  printed^  together  with  a  Treatise  UPON  THE  Law  and  Proceed- 
ings IN  Cases  op  High  Treason,  first  published  in  1793.  '^^  whole  carefiilly 
revised  and  edited  by  Richard  Lovsland  Lovsland,  of  the  Inner  Temple, 
Barrister-at-Law. 

"  We  look  upon  this  volume  as  one  of  the  most  good  scnrice  rendexed  by  Messrs.  Stevens  &  Haynes 

important  and  valuable  of  the  unique  reprints  of  to  the  profession.    .    .    Should  occasion  arise,  the 

Messrs.  Stevens  and  Haynes.     Little  do  we  know  Crown  prosecutor  as  well  as  counsel  for  the  prisoner 

of  the  mines  of  legal  wealth  that  lie  buried  in  the  will  fina  in  this  volume  a  complete  wodSr  wueum  of 

old  law  books.  But  a  careful  examination,  eidier  of  the  law  of  h^  treason  and  proceedings  in  relation 

the  reports  or  of  Che  treatise  embodied  in  tae  volume  theraco."— CmnmEs  Lmw  JnamaL 
now  before  us,  wiU  give  the  mader  sono  idea  of  th« 


BTXTKBB  k  SATHB8,  BKLL  TABD,  TlMPIiE  BAB. 


IxTbne  volume,  8vo,  price  25/.,  doth, 

A  CONCISE  TREATISE   ON 

^xiHit  ihttemationail  Snxi^xutimtt, 

Bassd  on  thb  Decisions  in  thx  English  Courts. 
By  JOHN    ALDERSON    FOOTE, 

Of  Lincoln's  Inn,  Barrister-at-Law ;  Chancellor's  Legal  Medallist  and  Senior  Wliewell 
Scholar  of  International  Law  Cambridge  UniTersity,  1873  »  Senior  Student  in 
Jurisprudence  and  Roman  Law,  Inns  of  Court  Examination  Hilary  Term,  1874. 

"This  woik  seems  to  us  likdy  to  prore  of  considerable  use  to  all  EngHsh  lawyers  who  have  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake's  vahiable  treatiae^  twenty 
years  ago,  the  judicial  decisions  of  English  courts  bearing  upon  di£Eerent  parts  of  this  subject  have  greatly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  earamined,  and  thjit  dke  coocloaoos 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreorer,  Mr.  Foote  has  done 
thU  yreiJ'Scliciiort^  youmoL 

**  Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  widi  die 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  question." — StUmrday  Rtmew, 
March  8»  1879. 

"The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explantuion  and  actual  decision  on  the  interesting  matter  of  whidi  he  treats ;  and  to  coostmct  a 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  firom  judicial  dedsaoos  in 
Eni^h  Gnirts  which  have  superseded  them.  And  it  is  here,  in  compiling  and  arranging  in  a  ooocae 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good 
fruit.  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  invaluable ; 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  witiKiut  trouble.**— 
SUmdard, 

"  The  recent  decisions  on  points  of  international  law  (and  there  have  been'a  large  number  since  Westlafc^s 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  authm'  does  not  hesitate  to  aitidse  tiie 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.  Most  of  his 
criticisms  seem  to  us  very  just  ....  On  the  whole  we  can  reconunend  ICr.  Footers  treatise  as  a  usefiil 
addition  to  our  tezt-books,'aDd  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  ptactising  lawyers." 
— TA^  yourtuU  qf  Juri^nrmdtnc*  and  Scottish  L«w  Magm9i$tc, 

"  Mr.  Foote  has  evidendy  borne  dosely  in  mind  the  needs  of  Students  of  Jurisprudence  as  wdl  as  diose 
of  the  Practitioners.  For  both,  the  frict  that  hb  woric  is  almost  entirely  one  of  CaaeJaw,  will  ooounend 
it.as  one  usefiil  alike  in  Chambers  and  in  Court."— Z.«iv  Magatmc  amd  Xnri0», 

**  Mr.  Foote's  book  will  houseful  to  the  student.  ....  One  of  the  best  points  of  Mr.  Footers  book 
is  the  'Continuous  Summary,'  whtdi  occupies  about  thirty  pages,  and  is  divided  into  ibur  parts*— Penoos, 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  thset  these  summaries  are  not  in  any  way  intended  as 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  whidi  reflects  lugfa  credit  on  the 
author's  assidtiity  and  capadty.  They  are  '  meant  merdy  to  guide  die  student ; '  but  they  wiD  do  modi 
more  than  guide  him.  They  will  enable  him  to  get  sudi  a  grasp  of  the  subject  as  will  render  the  reading 
of  the  text  easy  and  fruitfuL"— .^w  JourtuU, 

"  This  book  u  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  reference  fat 
practising  barristers."— ^ar  Exanunation  youmoL 

"  This  is  a  book  which  supplies  the  want  which  has  long  been  fdt  for  a  really  good  modem  treatise  on 
Private  International  Law  adapted  to  the  every-day  requirements  of  the  English  Practitioner.  The 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  sise— an  octevo  of  500 
pages  only— amd  the  amusement  and  develojMnent  of  the  subject  so  wdl  concdved  and  executed,  dnt  it 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  die  actual  decisions  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  paper." — Oj^ordamd  Cambridg*  UiuUrgrmdiam ttf 
yourtuU, 


tti 


'  Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Foote's  book  is,  in 
our  opinion,  the  best  work  on  private  international  law  which  has  appeared  in  the  English  language.  •  .  . 
The  work  is  executed  with  much  ability,  and  will  doubtiess  be  found  of  great  value  by  aU  persons  irfM 
have  to  consider  questions  on  private  international  law."— ^/AMurmM. 
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THE 


I^ahi  fSLnsn^int  anti  l^ebteiti^ 


AND 


QUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

Price  vrm  SHILLINGS  each  Number. 


No.  CCXVIIL    (VoL  I,  No.  L  of  the  New  Quarterly  Series.)    November,  1875. 

No.  CCXIX.    (VoL  I,  4th  Scries  No.  II.)    February,  1876. 

A^. — 7!kese  two  Numbers  are  out  of  print, 

Na  CCXX.  (VoL  i,  4th  Series  No.  HL)         For  May,  1876. 

No.  CCXXI.  (VoL  I,  4th  Series  No.  IV.)         For  August,  1876. 


No.  CCXXIL 
Na  CCXXIIL 
No.  CCXXIV. 
No.  CCXXV. 


(VoL  2,  4th  Series  No.  V.) 
(VoL  2,  4th  Series  No.  VL) 
(Vol.  2,  4th  Series  No.  VIL) 
(VoL  2,  4th  Series  No.  VIIL) 


For  November,  1876. 
For  February,  1877. 
For  May,  1877. 
For  August,  1877. 


No.  CCXXVI. 
No.  CCXXVII. 
N0.CCXXVIII. 
Na  CCXXIX. 


(VoL  3,  4th  Series  Na  IX.) 
(VoL  3,  4th  Series  No.  X.) 
(VoL  3,  4th  Series  No.  XL) 
(VoL  3,  4th  Series  Na  XII). 


For  November,  1877. 
For  February,  1878. 
For  May,  1878. 
For  August,  1878. 


Na  CCXXX. 
Na  CCXXXI. 
Na  CCXXXII. 
Na  CCXXXIIL 


(VoL  4,  4th  Series  Na  XIII.) 
(VoL  4,  4th  Series  No.  XIV.) 
(VoL  4,  4th  Series  No.  XV.) 
(VoL  4,  4th  Series  Na  XVL) 


For  November,  1878. 
For  February,  1879. 
For  May,  1879. 
For  August,  1879; 


Na  CCXXXIV.      (VoL  5,  4th  Series  Na  XVII.)  For  November,  1879. 

Na  CCXXXV.       (VoL  5,  4th  Series  Na  XVIIL)  For  February,  i88a 

Na  CCXXXVL     (VoL  5,  4th  Series  No.  XIX.)  For  May,  1880. 

Na  CCXXXVII.    (VoL  $,  4th  Series  No.  XX.)  For  August,  i88a 

No.  CCXXXVIII.  (VoL  6,  4th  Series  Na  XXI.)  For  November,  i88a 

Na  CCXXXIX.     (VoL  6,  4th  Series  Na  XXII.)  For  February,  1881. 


Na  CCXL. 


(VoL  6,  4th  Series  Na  XXIIL)    For  May.  1881  :— 


CONTENTS. 

1.  England's  Treaties  of  Guarantee.    By  J.  E.  C.  MuNRO,  LL.M.,  Barrister-at-Law. 

2.  New  Trial  in  Felonies.    By  W.  Harris  Faloon,  Barrister-at-Law. 

3.  Ecclesiastical  Courts  :  Their  Past  and  Future.     By  S.  T.  Taylor-Taswell,  M.A. 

4.  Extradition  and  the  Right  of  Asylum. 

5.  Select  Cases  :  Scottish  and  ColoniaL 

6.  L^al  Obituary  of  the  Quarter. 

7.  Reviews  of  New  Books. 

8.  Quarterly  Notes. 

9.  Quarterly  Digest  of  all  Reported  Cases.    Table  of  Cases.    Index  of  Subjects. 


An  Annual  Subscription  of  208.,  paid  in  advance  to  the  Publishers,  will 
secure  the  receipt  of  the  LAV^  MAGAZINE,  firee  by  post,  within  the 
United  Kingdom,  or  for  248.  to  the  Colonies  and  Abroad. 
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Just  pub&hed.  Second  Edition,  in  one  to!.,  8vo.,  tSSo^  pric*  ytr.  dolih» 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

By  John  D.  Mayns,  of  the  Inner  Temple,  Barrister-at-Law,  Aathor  of'*  A  Treatise  on 

Damages,"  &c. 

"  A  new  work  from  the  pen  of  so  established  an  anthoritj  as  Mr.  Mayne  cannot  fiul 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  Officiating  Adyocate- 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  Sonthem  India, 
and  has  produced  a  work  of  value  alike  to  the  practitioner  at  the  Indian  Bar,  or  at  home, 
in  appeal  cases,  and  to  the  scientific  jurist 

'*  To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science 
of  jurisprudence,  desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law 
and  Usage,  we  heartily  recommend  the  careful  perusal  of  Mr.  Mayne's  valuable 
treatise." — Law  Magazine  and  Review, 

In  8vo.,  1877,  price  15J.,  cloth, 

A   DIGEST    OF    HINDU    LAW, 

As  ADMINIBTSBSD  IN  THE  COUBTS  OF  THE  MADRAS  PBESIDBHCT. 

ARRANGED   AND   ANNOTATED 

By  H.  S.  Cunningham,  M.A.,  Advocate-General,  Madras. 

In  imperial  8va,  price  41., 

A.     D  I  O  E  S  T 

OP  THS 

ENaUSH  Am)  INDIAN  DEOISIONS,  Beported  in  the  INDIAN 

JUfilST,  doring  the  Tear  1877. 

By  EDMUND  PULLER  GRIFFIN,  of  Linoolii's  Inn,  Barrister-at-Law. 
*,*  AhhmU  Subscription  to  tkt  Indian  Jurist  [34  A^x.]  Forty-EigktSkUUHgtfftstfnt. 

dutch:  UlA.^^. 

Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.    1868,  1869,  1870-73,  and  74.    Bound  in  Three  Vols.    Royal  8va 

1875,  ^«^ts  I  to  4.     I/,  si. 

Mbnzies*  (W.),  Reports  of  Cases  decided  in  the  Supreme  Comt  of  the  CAPE  OF 
GOOD  HOPE.    Vol  I.,  VoL  IL,  Vol.  III. 

Buchanan  (J.),  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menzies.  Compiled 
by  James  Buchanan,  Advocate  of  the  Supreme  Court     In  One  VoL,  royal  8vo. 

In  8vo.,  X878,  dothf 

FBEGEDENTS  IN  FLEAOINa :  being  Forms  filed  of  Becord  in 

the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope  Collected  and 
Arranged  by  James  Buchanan. 

In  Crown  8vo.,  price  31^.  6d,,  boards, 

THE  INTEODUOTION    TO    DUTCH  JUSISPEUDENOE   OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwmn  van  der  Made,  and 
References  to  Van  der  Keesel's  Theses  and  Schorer's  Notes.  Translated  by 
A.  F.  S.  Maasdorp,  B. a.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  z2mo.,  price  tor,  6d.  Mftt,  boards, 

SELECT  THESES  on  the  LAWS  of  HOLLAND  and  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius*  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  the  Law  of  Holland.  By  DiONYSius  Godbf&idus 
VAN  DER  Keesel,  Advocate,  and  Professor  of  the  Civil  and  Modem  Laws  in 
the  Universities  of  Leyden.  Translated  from  the  original  Latin  by  C  A.  LoESHZ, 
of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  with  a  Biographical  Notice 
of  the  Author  by  Professor  J.  De  Wal,  of  Leyden. 


8TEVXVS  *  HATHBS,  BKLL  TABO^  TBMPU  BAfi. 


89 


THE 


nr  i&%mxMixan  3mvmI 


No.  30.    Price  28. 

TBINITY,    1881. 

coNTEJsrrs  .'-^ 

SUBJECTS  OF  EXAMINATION. 
EXAMINATION  PAPERS,  WITH  ANSWERS. 

Real  and  Personal  Property. 

Common  Law. 

Equity. 

Roman  Law. 
STUDENTSHIP    EXAMINATION    PAPERS. 
LIST  OF  SUCCESSFUL  CANDIDATES 

Edited  by 

A.   D.   TYSSEN,   D.C.L.     M.A., 

Of  the  Inner  Temple,  Barrister-at-Law  ;  and 

W.   D.    EDWARDS,   LL.B., 

or  Lincoln's  Inn,  Barrister-at-Law. 

•^*  //  is  intended  in  future  to  publish  a  Number  of  the  Journal  after  each 

Examination, 


Now  published,  in  8vo.,  price  l&r.,  cloth. 

THE  BAU  EXAMINATION  JOUENAL,  VOL.  IV. 

Containing  the  Examination  Questions  and  Answers  from  Easter  Term,  1878,  to 
Hilary  Term,  1880,  with  Liat  of  Successful  Candidates  at  each  examination. 
Notes  on  the  Law  of  Properly,  and  a  Synopsis  of  Recent  Legislation  of  importance 
to  Students,  and  other  information.  By  A.  D.  Tyssen  and  W.  D.  Edwards, 
Barristers-at-Law. 


Second  Edition.     In  8/0.,  price  6x.,  cloth, 

A  SUMMARY  OF  JOINT  STOCK 

COMPANIES'  LAW. 

Bt  T.   EUSTACE    SMITH, 

Of  the  Inner  Temple,  Barrister-at-Law. 


"The  author  of  this  handbook  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  main  principles  of 
law  relating  to  joint-stock  companies.  .  .  .  Law 
students  may  weU  read  it ;  for  Mr.  Smith  has  very 
wisely  been  at  the  pains  of  giving  his  authority  for 
all  his  statements  of  the  law  or  of  practice,  as  appli^ 
to  joint-stock  company  business  usually  transacted 
in  solicitors'  chambers.  In  (act,  Mr.  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 
students  to  make  themselves  at  all  events,  to  some 
extent— acquainted  with  company  law  as  a  aepanue 
branch  of  >tudy.*'— Z«w  Tmut. 


*'  These  pages  give,  in  the  words  of  the  preface, 
'as  briefly  and  concisely  as  possible,  a  general 
view  both  of  the  ^ndples  and  practice  of  the  law 
affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  dted  :  but  in  no  case 
IS  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness ; 
and, both  amongst  students  and  laymen, Mr.  Smith's 
book  ought  to  meet  a  raidy  sale.  — Lttw  y^ttmml. 

"  The  book  is  one  from  which  we  have  derived 
a  large  amount  of  valuable  information,  and  we  can 
heartily  and  conscientiously  recommend  it  to  our 
xtaAm%.**—Oxf9rd  tmd  CMnM4g*  UtuUrgmdm- 
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In  8vo.,  price  la/.,  doth, 

THE  LAW  OF  NEGLIGENCE. 

SEOOND     EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Banrister-at-LAw,  and  Advocate 

of  the  Scotch  Bar. 


"  A  new  edition  has  appeared  of  Mr.  Campbell** 
excellent  work  on  'The  Law  of  Negligence,'  in 
whidi  no  pains  have  been  spared  in  collectmg  cases, 
and  the  style  of  which  is  clear  and  easy/'—- vS'a/afr* 
dav  Review t  March  8. 1879. 

"  No  less  an  authority  than  the  late  Mr.  Justice 
Willes,  in  his  Judgment  in  Oppenkeim  v.  WkiU 
Lion  Hotel  Co.,  characterised  Mr.  Campbell's 
'  Law  of  Negligence*  as  a  '  very  good  book  ;  and 
since  very  good  books  are  by  no  means  plentiful. 


when  compared  widi  the  numbers  of  indifferent 
ones  which  annually  issue  from  the  press,  we  diaak 
the  profession  will  be  thankful  to  the  author  of  thb 
new  edition  brought  down  to  date.  It  is  indeed  an 
able  and  scholarljr  treatise  on  a  some«^iat  difficult 
branch  of  law,  in  the  treatment  of  which  the 
author's  knowledge  of  Roman  and  Scotch  Juzi»* 
prudence  has  stood  him  in  good  stead.  We  con- 
fidently recommend  it  alike  to  the  student  and  the 
practittoner.** — Law  Magazime, 


BIBIiIOTHECA  IiEQUM. 


In  i2nio.  (nearly  400  pages),  price  zr.,  doth, 

A  CATALOGUE  OF  LAW  BOOKS, 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland ;  with 
a  Supplement  to  December,  1880.  By  Henry  G.  Stevens  and  Robert  W. 
Haynes,  Law  Publishers  and  Booksellers ;  Exporters  of  Law  and  BfisceUaneous 
Literature  ;  Foreign  and  Colonial  Literary  Agents,  &c.  &c. 

In  small  4to.,  price  2j.,  cloth,  beautifully  printed,  vrith  a  large  margin,  for  the 

special  use  of  Librarians, 

A    CATALOGUE    OF   THE    REPORTS 

IN  THE  VARIOUS  COURTS  OF  THE 

UNITED  KINGDOM  of  GREAT  BRITAIN  and  IRELAND. 

ARRANGED  BOTH  in  ALPHABETICAL  and  CHRONOLOGICAL  ORDER. 

By  STEVENS  &  HAYNES,  Law  Publishers. 

In  royal  8vo.,  price  281.,  doth, 
AN  INDEX  TO 

TEN  THOUSAND  PRECEDENTS  IN  CONVEYANCING, 

and  to 

COMMON  AND  COMMERCIAL  FORMS. 

Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical  Natore ;  together 
with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870,  with  a  Schedde 
of  Duties  ;  the  Regulations  rdative  to,  and  the  Stamp  Duties  pajrableon.  Probates 
of  Wills,  Letters  of  Administration,  Legades,  and  Successions.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of "  The 

Law  of  Copyright  in  Works  of  Literature  and  Art" ^ 

In  8vo.,  Fourth  Edition,  price  dr.,  doth.  The 

MAEEIED  WOMEN'S  PROPERTY  ACTS; 

THEIR  BEUTIOHS  TO  THE  DOCTRDIE  OF  SEPARATE  USB. 

WiifS^  flppmtrti:  of  bUiixM  antr  Jfotmt. 

By  the  late  J.  R.  Griffith,  B.  A,  Oxon,  of  Lincoln's  Inn,  Barrister-at-Law.  JPbmrti 
Edition.  By  W.  GREGORY  WALKER,  of  Lincohi's  Inn,  Banister-at-Law ; 
Author  of  "A  Manual  of  the  Law  of  Partition,"  &c. 


"  Hie  subject  of  this  litde  treatise  is  one  which  is  of  everyday  faiterest  and  pnedoal 
the  puUic  and  practitioner  will  find  in  this  edition  a  brief  but  pithy  statsneat  of  tiia  hnn. 
Acts  themselves,  and  the  Cases  bearing  upon  their  construction."— >Z«w  Tfmt*. 
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In  octavo^  price  \s, 

THE  "SIX  CLERKS  IN  CHANCERY;" 

Their  SUCCESSORS  IN  OFFICE,  and  the  "  HOUSES  "  they  lived  in.    A  Remi- 
niscence.     By  Thomas  W.  Braithwaite,  of  the  Record  and  Writ  Clerks'  Office. 


"  The  removal  of  the  Record  and  Writ  Office  to  the  new  building,  has  suggested  the 
publication  of  an  interesting  and  opportune  little  piece  of  legal  Mstory." — Solicitor i 
Jaumctl, 

"  Should  reach  the  hands  of  everybody  who  take  any  interest  in  legal  lore " — 

Courier, 

'*  We  can  cordially  recommend  for  general  perusal  Mr.  Braithwaite's  pamphlet,  which 
merits  perusal  for  the  reason  that  it  gives  an  admirable  account  of,  perhaps,  the  most 
ancient  office  in  the  Civil  Service  of  the  Crown." — Ckfii  Service  Gazette, 

Second  Edition  in  one  volume  of  looopages^  royal  %vo.^  price  5or.,  cloth, 

ON 

JUDGMENTS    AND    ORDERS. 

BEING 

A  TREATISE   UPON  THE  JUDGMENTS,   DECREES, 

AND   ORDERS 

OF  THE  COURT  OF  APPEAL  AND  HIGH  COURT  OF  JUSTICE, 

Chiefly  in  reference  to  Actions  assigned  to  the  Chancery  Division. 

WITH  COMPLETE  FORMS  OF  ORDERS. 

gbeconb  gBbttton,  consftierabig  enlargeb^ 
By    LOFTUS    LEIGH     PEMBERTON, 

One  of  the  Registrars  of  the  Supreme  Court  of  Judicature ; 
Author  of  **  The  Practice  in  Equity  by  way  of  Revivor  and  Supplement,^'' 


REVIEWS    OF    THE    FIRST  EDITION. 

"  This  is  a  work  with  an  unpretending  title,  which  in  reality  contains  much  more  than  would  naturally 
be  inferred  from  its  title  page.  .  .  .  The  work  before  us  contains,  not  only  a  copious  and  well-selected 
assortment  of  precedents,  taken  in  every  instance  from  orders  actually  made  (ana  with  proper  references 
to  the  reports  in  all  instances  of  reported  cases),  but  also  a  series  of  notes,  in  which  die  result  of  the 
leading  cases  is  succinctly  given  in  a  highly-convenient,  though  somewhat  fragmentary,  form ;  by  the 
light  of  which  the  practitioner  wiU,  in  all  orainary  cases,  be  <Sisily  able  to  adapt  the  opposite  precedent 
to  the  general  circumstances  of  his  own  case.  We  consider  the  beiok  one  of  great  merit  and  uolity,  and 
we  confidently  recommend  it  to  the  consideration  of  the  Profession."— NStf/bn^^rv^  youmal. 

'*  This  volume,  Mr.  Pemberton  tells  us,  is  the  result  of  labour  commenced  so  long  ago  as  1869.  It  hat 
had  the  benefit,  therefore,  of  patient  care,  and  patience  and  care  having  been  backed  up  by  extensive 
knowledge  and  keen  discrimination,  a  work  has  been  produced  which,  whilst  it  is  not  likely  to  bring  its 
author  any  high  reward,  must  permanently  record  his  name  in  legal  literature,  and  prove  to  the  Profession 
and  the  Bench  a  very  decided  acauu>ition. 

"  Mr.  Pemberton  has  digested  the  cases  without  expressing  any  opinion  as  to  their  soundness  or  applica- 
bility—not giving  head  notes  as  too  many  text  writers  are  fond  of  doing,  without  taking  the  trouble  to 
consider  whether  the 'reporter  has  correctly  epitonused  the  case,  but  statmg  in  a  few  wovids  the  effect  of 
each  decision.  This  makes  the  work  a  compenditun  of  case  law  on  the  various  subjects  comprehended  in 
it.  How  comprehensive  it  is  we  find  it  impossible  accurately  to  represent  to  our  readers  without  setting 
out  the  table  of  contents.  We  have  lookM  through  it  more  than  once ;  we  have  carefully  examined  the 
dtatbusj  and  we  have  formed  the  very  highest  opinion  of  the  plan  of  the  work  and  its  execution, 
and  we  feel  that  Mr.  Pemberton  has  placed  the  entin  profession  under  a  lasting  obligation." — Law  Timus, 

**  The  operation  of  the  Judicature  Acts,  with  the  new  rules  and  orders,  not  only  made  an  opportunity  for, 
but  even  necessiuted,  a  new  publication  of  forms  of  judgments  and  orders.  We  may  safely  say  that  Mr. 
Loftus  Leigh  Pemberton's  work,  in  our  opinion,  shotild  take  its  rank  among  the  most  valuable  publications 
that  have  been  issued  of  late."— iLow  ytmmal. 
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In  one  volame,  8va,  price  l6f.,  doth, 

A  CONCISE  TREATISE  ON  THE  STATUTE  LAW 

OF  THK 

LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copions  References  to  English,  Irish,  and  American  Cases, 

and  to  the  French  Code,  and  a  Copious  Index. 

By  HENRY  THOMAS   BANNING,  M.A., 

OF  THK  INNER  TEMPLE,   BARRISTKR-AT-LAW. 

"  In  this  work  Mr.  Banning  has  grappled  with  one  of  the  most  perplexisffi  branches  of  our  statute  law. 
The  law,  as  laid  down  by  the  jiuliaal  decisions  on  the  various  Statutes  of  Limitations,  U  given  in  thirty- 
three  short  chaoters  under  as  many  headings,  and  each  chapter  treats  of  a  sub-division  uf  one  of  the  mam 
branches  of  the  subject ;  thus  we  have  ten  chapters  devoted  to  real  property.  This  arrangement  entails  a 
certain  amount  of  repetition,  but  is  not  without  its  advantages,  as  the  subject  of  eadi  chapter  is  tolerably 
exhaustively  treated  of  within  the  limits  of  a  few  pages.  We  think  that  in  this  respect  the  author  has 
exercised  a  wise  discretion.  So  far  as  we  have  testra  the  cases  dted,  the  effect  of  the  numerous  drciskww 
ap(>ears  to  be  accurately  given— indeed,  the  author  has,  as  we  are  informed  in  the  preface,  '  so  £»  as  u 
consistent  with  due  brevity,  employed  the  i^nstima  verba  of  the  tribunal ;'  and  die  cases  are  brought  down 

to  a  very  recent  date The  substance  of  the  book  is  satisfactory ;  and  we  may  rommmd  it 

both  to  students  and  practitioners."— ^tf/arA^tfry*  journal. 

^ "  Mr.  Banning's  'Concise  Treatise'  justifies  its  title.  He  brings  into  a  convenient  oompaas  a  general 
view  of  the  law  as  to  the  limitation  of  actions  as  it  exists  under  numerous  statutes,  and  a  digest  of  the 
principal  reported  cases  relating  to  the  subject  which  have  arisen  in  the  English  and  American  cottrts."— 
Saturday  Kemew. 

**  Mr.  Banning  has  adhered  to  the  plan  ofprinting  the  Acts  in  an  anpendiz,  and  making  Us  book  a 
running  treatise  on  the  case-law  thereon.  Tne  cases  have  evidently  been  investigated  with  care  and 
digested  with  clearness  and  intellectuality." — Law  yaumal. 

In  8vo.,  price  8x.,  cloth, 

THE  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an 
Introduction  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MARKS, 
together  with  practical  Notes  and  Instructions,  and  a  copious  Index.  Bj 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 


"  The  last  of  the  works  on  this  subject,  that  by  Mr.  Daniel,  appeaurs  to  have  been  very  carefully 
Mr.  Daniel's  book  is  a  satisfactory  and  useful  guide."— 7A#  Engmttr. 

**  This  treatise  contains,  within  moderate  compass,  the  whole  of  the  law.  as  far  as  practically  required, 
on  the  subject  of  trade  marks.  The  publication  b  opportune,  the  subject  being  one  which  must  nearly 
concern  a  considerable  ^rtion  of  the  public,  and  it  may  be  recommended  to  all  who  desire  to  take 

advantage  of  the  protection  afforded  by  registration  under  the  new  legislation.     It  is  practical,  and 

to  be  complete  in  every  respect.    The  volume  is  well  printed  and  neatly  got  up." — Lmv  TimeM. 


In  8yo.,  price  is,,  sewed, 

an  essay  on  the 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  0/  Law  as 

applicable  to  Criminals  of  the  Highest  Degree  of  GuiU* 

By  WALTER  ARTHUR  COPINGER, 

OF  THE  Middle  Temple,  Esq.,  Barrister-at-Law  ; 

Author  of  "  The  Law  of  Copyright  in  Works  of  Literature  and  Art,"  "  Index  to 

Precedents  in  Conveyancing,"  "  On  the  Custody  and  Production  of  Title  Deeds." 

"  We  can  recommend  Mr.  Copinger's  book  as  containing  the  fullest  collection  we  have  seen  of^facts  aad 
quotations  from  eminent  jurists,  statistics,  and  general  mformation  bearing  on  the  subject  of  a^iital 
punishments.** — Manchester  Courier. 

In  8vo.,  price  3IJ.  6^.,  doth, 

THE  INDIAN  CONTRACT  ACT,  No.  IX.,  of  1872. 

TOGETHER 

WITH  AN  INTRODUCTION  AND  EXPLANA  TOR  Y  NOTES,  TABLE 
OF  CONTENTS,  APPENDIX,  AND  INDEX. 

By  H.  S.  CUNNINGHAM  and  H.  H.  SHEPHERD, 

Barristers-at-Law. 
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In  8vo.,  price  6f.,  cloth, 

THE  PAETITION  ACTS,  1868  AMD  1876. 

A  MANUAL  OF  THE 

LAW  OF  PARTITION  AND  OF  SALE  IN  LIEU  OF  PARTITION. 

IVM  the  Decided  Cases  ^  and  an  Appendix  containing  Decrees  and  Orders. 

By  W.  GREGORY  WALKER, 

or  UNCOXJ«'S    INN,   BARRISTER-AT-LAW,  B^.  AND  LATB  SCHOLAR  OP  BXBTBR  COLLBGB,   OXFORD. 


and  of  sale  in  lieu  of  partition,  and  with  the  decided 
cases  and  an  appendix  containing  decrees  and 
orders.  There  are  so  numy  actions  under  the  Par- 
tition Actsi  that  there  is  little  doubt  this  small 
volume,  containing  as  it  does  not  merely  references 
to  all  the  reported  cases,  but  the  pith  of  the  deci- 
sions extracted  therefrom,  will  prove  exceedingly 
useful.  The  appendix  of  decrees  and  orders,  taken 
from  the  registrar's  books  kept  in  the  Report  Office, 
will  be  of  great  service  to  solicitors  and  counsel  in 
settling  minutes.  Several  of  the  judgments  quoted 
will  also  help  to  keep  those  who  have  the  conduct 
of  partition  huits  in  the  r^ht  road." — Law  Joumal, 


"This  is  a  very  painstaking  and  praiseworthy 
little  treatise.  That  such  a  work  has  now  been 
pabUshed  needs,  in  fact,  only  to  be  announced ; 
tor^  meeting  as  it  does  an  undoubted  requirement, 
ic  u  sure  to  secure  a  place  in  the  library  of  every 

equity  practitioner We  are  gratified  to  be 

able  to  add  our  assurance  that  the  practitioner  will 
find  that  his  confidence  has  not  been  misplaced,  and 
that  Mr.  Walker's  manual,  compact  and  inexpen- 
sive as  it  is,  is  equally  exhaustive  and  valuable." — 
Irish  Law  Timts. 

**  This  handy-book  contains  the  above-mentioned 
Par^tion  Acts,  with  a  manual  of  tlie  law  of  partition. 

In  8vo.,  price  2i/.,  doth, 

A  TREATISE  on  the  LAW  and  PRACTICE  RELATING  to  INFANTS, 

By  ARCHIBALD   H.  SIMPSON,  M.A., 

Of  LincoMs  Inn^  Esq.,  Barrister-ai'LaWf  and  Fellow  o/ Christ's  CoUegs,  Cambridge. 

able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essential  qualities  of  clearness,  completene»s, 
and  orderly  arrangement  it  leaves  nothmg  to  be 
desired. 

^  *'  Lawyers  in  doubt  on  any  point  of  law  or  prac- 
tice will  nnl  the  information  they  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Lanu  Maga*i$Ut  Febnwrjr,  1876. 

'*  The  reputation  of  '  Simpson  on  Infants '  is 
now  too  perfectly  establuhed  to  need  any  enco- 
miums 00  our  part ;  and  we  can  only  sa^  that,  as 
the  result  of  our  own  experience,  we  have  mvariably 
found  this  work  an  exhaustive  and  trustwordiy 
repertory  of  information  on  every  question  con- 
nected with  the  law  and  practice  relating  to  its 
subjeci." — Irish  Law  Times,  July  7,  1877. 


"  Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating  to  infants,  both  as  regards  their  pei  • 
sons  and  their  property,  and  we  have  not  observed 
an^  very  important  omissions.  The  author  has 
evidendv  ex(>ended  much  trouble  and^  care  upon 
his  worK,  and  has  broueht  together,  in  a  concise 
and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  txttnt.'*— Solicitors'  yourftai. 

**  Its  law  is  unimpeachable.  We^  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scientifically,  it  is,  beyond^  all  aue^tion, 
a  compendium  of  sound  legal  principles.*'— >Zaw 
Times, 

"  Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
yet  in  comparatively  little  space.  The^  result  is 
due  mainly  to  the  businesslike,  condensation  of  his 
style.  Ftuness,  however,  has  by  no  means  been 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 


In  8vo.,  price  6s.  ^  cloth, 

THE  LAW  CONCERNING  THE 

REaiSTRATION  OF  BIRTHS  AND  DEATHS 

IN  ENGLAND   AND  WALES,  AND  AT   SEA. 

Being  the  whole  Statute  Law  upon  the  subject ;  together  with  a  list  of  Registration  Fees 
and  Charges.  Edited  with  Copious  Explanatory  Notes  and  References,  and  an 
Elaborate  Index.  By  Arthur  John  Flaxman,  of  the  Middle  Temple, 
Barrister-at-Law. 

tration  of  Births  and  Deaths '  will  admit  that  our 
laudatory  criticism  is  thoroughly  merited." — Law 
Joumal. 

**  Mr.  Arthur  John  Flaxmaa,  barrister-at-law,  of 
the  Middle  Temple,  has  published  a  small  work  on 
'  The  Law  Concerning  the  R^istration  of  Births 
and  Deaths  in  England  and  Wales,  smd  at  Sea.' 
Mr.  Flaxman  has  pursued  the  only  possible  plan, 
giving  the  statutes  and  references  to  cases.  The 
remancable  feature  b  the  index,  which  fills  no  leas 
than  45  out  of  a  total  of  iia  pages.  The  index 
alone  would  be  extremely  useful,  and  is  worth  the 
money  asked  for  the  won.'* — Law  Timts. 


*'  Mr.  FlaxmatCs  UH^tentious  but  admi' 
rable  little  book  makes  the  duties  of  all  parties 
under  the  Act  abundantly  clear.  .  .  .  Lawyers 
will  find  the  book  not  only  handy,  but  also  instruct 
tive  and  suggestive.  To  registrars,  and  all  persons 
engaged  in  the  execution  of  the  law,  the  book  will 
be  invaluable.  The  index  occupies  thirty-five  tMiges, 
and  is  so  full  that  information  on  a  minute  pomtcan 
be  obtained  without  trouble.  It  is  an  index  that 
must  have  cost  the  author  much  thought  and  time. 
The  statements  o/  what  is  to  be  done,  who  may  do 
it,  and  what  must  not  be  done,  are  so  clear  that  ii 
w  weU  nigh  impossibU  for  amy  one  who  amsulU 
the  booh  to  err.    Those  who  use '  Flaxman's  RcRis- 
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THS      IiAW      OF      BXTBADITION. 

Second  Edition,  in  8vo.,  price  iSs.,  doth, 

A    TREATISE    UPON 

THE   LAW  OF  EXTRADITION. 

WITH  THE 

CONVENTIONS  VF ON  the  SUBJECT  EXISTING  BETWEEN 
ENGLAND  AND  FOREIGN  NATIONS, 

AND 

THE    CASES    DECIDED    THEREON. 

By   EDWARD    CLARKE, 

OP  LINCOLN'S  INN,   Q.C 

"  Mr.  Clarke's  accurate  and  sensible  book  is  the  best  autliority  to  which  the  "W-wgH^ 
reader  can  turn  upon  the  subject  of  Extradition." — Saturday  Review, 

"  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  been 
fully  justified  by  the  reputation  it  has  gained.  This  new  edition,  emoodjing  and  ex- 
plaining the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation.  .... 
There  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselTes  with 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same 
time  furnishing  so  useful  a  guide  to  the  lawyer." — SoUcUor^  Journal, 

"The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  m.  It  is  a 
useful  book,  well  arranged  and  well  written.  A  student  who  wants  to  leam  the  principles 
and  practice  of  the  law  of  extradition  will  be  greatly  helped  by  Mr.  Clarice.  Lawyen 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  assisted  by  a 
careful  perusal  of  '  Clarke  upon  Extradition.'  This  may  be  called  a  warm  commenda- 
tion, but  those  who  have  read  the  book  will  not  say  it  is  unmerited.  We  have  so  often 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  witii  a 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix, 
which  contains  the  extradition  conventions  of  this  country  since  1S43,  we  have  eight 
chapters.  The  first  is  '  Upon  the  Duty  of  Extradition ; '  the  second  on  the  '  Early 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  and 
France,  and  the  practice  in  those  countries." — Law  yournal, 

"One  of  the  most  interesting  and  valuable  contributions  to  l^alliteratore  which  it 
has  been  our  province  to  notice  for  a  long  time,  is  '  Clarke's  Treatise  on  the  Law  of 

Extradition.' Mr.  Clarke's  work  comprises  chapters  upon  the  Duty  of 

Extradition ;  Early  Treaties  and  Cases ;  History  of  the  Law  in  the  United  States,  in 
Canada,  in  England,  in  France,  &c.,  with  an  Appendix  containing  the  Conventions 
existing  between  England  and  Foreign  Nations,  and  the  Cases  decided  thereon.  .... 
The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  library  of  every 
lawyer  interested  in  great  Constitutional  or  International  Questions." — A&any  Law 
Journal, 

The  Times  of  September  7,  1874,  in  a  long  article  upon  "  Extradition  Treaties,** 
makes  considerable  use  of  this  work,  and  writes  of  it  as  **  Mr.  Cktrk^s  useful  Work 
on  Extradition,^^ 

In  8vo.,  1876,  price  &r.,  doth, 

THE  PRACTICE  AND  PROCEDURE  IN  APPEALS 
FROM  INDIA  TO  THE  PRIVY  COUNCIL. 

By  E.  B.  MICHELL  and  R.  B.  MICHELL,  Barristers-at-Lofw. 

"  A  tiseful  manual  arranging  the  practice  in  convenient  OTder,  and  giving  the  nites  la  forec  in  stwil 
Courtf.    It  will  be  a  decided  acquiMUon  to  those  engaged  in  Appeals  from  India.**— iUnv  Timm, 
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PRACTICE    OF    CONVEYANCING. 


In  8yo.y  price  2s.  6d,,  cloth, 

TABLES  OF  STAMP  DUTIES 

FROM   1815   TO  THE  PRESENT  TIMK 

BY 

WALTER    ARTHUR    COPINGER, 

OF  THB  MIDDLB  TBMPLB,  BSQUIRB,   BARKISTBR-AT-LAW ; 

AtOAtfT  of  "  Tk*  Lam  0/  Copyright  in  Works  0/  Literaturt  and  Art;;  **  Indox  to  ProudtnU  in 

Convoymncing;^  **  TitU  Doeds,**  &»€. 


"  G>nveyaiicers   owe   Mr.   G>piii£er  a  debt  of 

Sititude  for  his  vmluable  Index  to  Precedents  in 
DTeyancing ;  and  we  think  the  little  book  now 
before  us  will  add  to  their  obligations.  Mr.  Copinger 
gives,  first  of  all,  an  abstract  of  the  Stamp  Act, 
1870,  with  the  special  regulations  affectins  con- 
veyances, mort^pages,  and  settlements  in  fulT  He 
then  presents  in  a  tabular  form  the  ad  valortnt 
stamp   duties   on   conveyances,    mortgages,    and 


September,  18x5,  to  the  xoth  of  October,  1850,  and 
then  tables  of  ad  valorem  duties  payable  on  the 
three  classes  of  instruments  since  the  ]a!st-mentioned 
date,  and  at  the  present  time ;  arranged  very  clearly 
in  columns.  We  cannot  pretend  to  have  checked 
the  figures,  but  those  we  have  looked  at  are  correct : 
and  we  think  this  little  book  ought  to  find  its  wa^ 
into  a  good  many  chambers  and  offices."— 5'tfiSt- 
citors'  Journal. 


settlements,  payable  in  £ngland  from  toe  xst  of 

"  This  bookf  or  at  least  one  containing  the  same  anumnt  of  valuable  and  well-arranged 
information^  should  find  a  place  in  every  Solicitor's  office.  It  is  0/  especial  value  when 
examining  the  abstract  of  a  large  number  of  old  title  dceds^ — Law  Times. 


"  Mr.  W.  A.  Copinger,  so  well  known  for  his 
work  on  Title  Deeds,  was  eminently  calculated  to 
assist  the  practitioner  in  unravelling  the  perplexities 
often  surrounding  the  question  of  the  due  Stamping 
of  Deeds,  set  out  in  Abstracts  laid  before  Counsel. 


His  TabUt  of  Stamp  Dnties.from  1815  to  7878, 
have  already  been  tested  in  Chambers,  and  being 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re- 
quiring great  care." — Leno  Magtuin*  and  Revitw, 


In  one  volume,  8vo.,  price  14/.,  cloth^ 

title  feeis: 

THEIR  CUSTODY,  INSPECTION,  AND  PRODUCTION, 

jat  Hato,  in  (Equity  anti  in  9^attet0  of  Conbepancfng^ 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c.,  &c.  By  Waltbr 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  **  The 
Law  of  Copyright  '*  and  "  Index  to  Precedents  in  Conveyancing." 


"  In  dealing  with  '  documentary  evidence  at 
law  and  in  equity  and  in  matters  of  conveyancing, 
including  covenants  for  the  production  of  deeds 
and  attested  copies,*  Mr.  Copinger  has  shown 
discrimination,  for  it  is  a  branch  of  the  g^eneral 
subject  of  evidence  which  is  very  suscepuble  of 
independent  treatment.  We  are  glad,  therefore, 
to  be  able  to  api>rove  both  of  the  design  and  the 
manner  in  which  it  has  been  executed. 

''The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 


large,  and  we  content  ourselves  with  recommend- 
ing it  to  the  profession." — Law  Time*. 

"  A  really  good  treatise  on  this  subject  must  be 
essential  to  the  lawyer :  and  ^is  is  what  we  have 
here  Mr.  Copinger  has  supplied  a  much-felt  want 
by  the  compilation  of  this  volume.  We  have  not 
space  to  go  into  the  details  of  the  book ;  it  appears 
well  arranged,  clearly  written,  and  luUy  elaborated. 
With  these  few  remarks  we  recommend  this  volume 
to  our  readers."— i^w  Joumal, 


In  8vo.,  Second  Edition,  considerably  enlarged,  price  3ar.,  cloth. 

THE  LAW  OF  COPYRIGHT. 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Usefiil  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions.  By  Waltkr  Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 

"  A  book  that  is  certainly  the  most  complete  trea-  "  The  book  is  a  thoroughly  good  one."— TX^ 

tise  upon  the  complex  subject  of  copyri^t  which  BoofuolUr. 

has  ever  been  pubhshed  in  £ngIand."—^iAMuntfm.  "We  refer  our  readers   to  this  cairftal  book 

"A  work  much  needed,  and  which  he  has  done  oa  Copyright."— rA#  Publisher^  Circtdar, 
exceedingly  well." — American  Law  Review, 
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Second  Edition,  in  One  large  Volume^  Svo.^  price  42s.,  cloth, 

A  MAQISTERIAL  AMD  POLICE  aUIDE; 

Being  tfie  Statute  Hato, 

INCLUDING   THE  SESSION  43  VICT.,   1880. 

WITH  NOTBS   AND   BEFERENOBS   TO   THfi   DECIDED    OASES, 

KBLATING  TO  THB 

PROCEDURE,  JURISDICTION,  and  DUTIES  of  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

IN  THB  METROPOLIS  AND  IN  THE  COUNTRY, 

With  an  Introduction  showing  the  General  Procedure  before  Magistrates 
both  in  Indictable  and  Summary  Matters,  as  altered  by  the  Summary 
Jurisdiction  Act,  1879,  together  with  the  Rules  under  the  said  Act. 

By   HENRY    C.    GREENWOOD, 

SUptndiary  MagutruU  for  the  Dithict  of  the  Staffordshirg  Potterin; 

AND 

TEMPLE    C.    MARTIN, 

Chief  Clerk  of  tMe  Latmbetk  Poiico  Comrt. 


NOTICES     OF     THE     FIRST     EDITION. 

**  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  hare 
here  our  ideal  law  book.  It  may  be  said  to  omit  nothing  which  it  ought  to  contain.** — 
Zaw  Thms, 

**  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out.*' — Solicitors^  JournaL 

"  As  to  the  care  with  which  the  work  has  been  executed,  a  somewhat  minute  exami- 
nation of  three  or  four  of  the  divisions  enables  us  to  speak  on  the  whole  favouraUy.** — 
Solicitor^  Journal. 

**  Great  pains  have  evidently  been  taken  in  every  part  of  the  work  to  ensure  correct- 
ness ;  and  this  quality,  together  with  that  of  its  great  comprehensiveness,  can  scarcely 
fail  to  render  this  guide  to  procedure  before  magisterial  and  police  authorities  eminently 
acceptable  to  the  many  classes  of  persons  to  whom  full  and  accurate  information  00  the 
subject  it  deals  with  is  often  of  the  utmost  importance." — Morning  PosL 

"  The  Magisterial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseness,  and,  so  far  as  we  have  been  able  to  test  it, 
in  completeness  and  accuracy.  //  ought  to  he  in  the  hands  of  all  who,  as  magiitrates  or 
otherwise,  have  authority  in  matters  of  police" — Daily  News, 

"  Both  to  justices  and  practitioners  desirous  of  obtaining  a  book  of  reference  giving 
the  present  practice  of  the  courts,  this  book  will  be  foimd  of  great  service — nay,  lumost 
invaluable.** — Liverpool  Mercury, 

"  Mr.  Greenwood,  stipendiaiy  magistrate  in  the  Staffordshire  Potteries  district,  and 
Mr.  Martin,  of  the  Southwark  Police  Court,  have  produced  a  portly  magisterial  hand- 
book applicable  to  the  whole  of  England.  It  contains  all  the  statute  law  relating  to  die 
procedure,  jurisdiction,  and  duties  of  magistrates  and  police  authorities,  with  notes  and 
references  to  recent  decisions,  and  appears  to  be  put  together,  as  might  be  expected 
from  the  professional  experience  of  the  authors,  in  a  thorough  and  business-like  manner.*' 
— Saturday  Review, 

**  This  work  is  eminently  practical,  and  supplies  a  real  want.  It  plainly 
and  concisely  states  the  law  on  all  points  upon  which  MagistreUes  are  called 
upon  to  adjudicate,  systematically  arranged,  so  as  to  be  eeuy  of  reference.  It 
ought  to  find  a  place  on  every  Justice's  table,  and  we  cannot  but  think  that  its 
usefulness  will  speedily  ensure  for  it  as  large  a  sale  as  its  merits  deserved 


efulness  will  speedily 
— Midland  Counties  Herald. 

"  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ablv  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment.  It  is  won* 
derfiil  what  a  mass  of  information  is  comprised  in  so  comparattvdy  small  a  space.  We 
have  much  pleasure  in  recommending  the  volume  not  only  to  our  professional  Imt  also  to 
our  general  readers  ;  nothing  can  be  more  useful  to  die  public  than  aa  acqvaiatanoewilh 
the  outlines  of  magisterial  jurisdiction  and  procedure." — Sk^fieU  Dfst 
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